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106th Session Judgment No. 2797

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr J. B. againdie
International Labour Organization (ILO) on 10 Augu2007 and
corrected on 4 October, the Organization’s replg@December 2007,
the complainant’'s rejoinder of 15 February 2008g thLO’s
surrejoinder of 24 April, the complainant’s furtheabmissions of
5 June and the Organization’s final comments thereof
23 September 2008;

Considering Articles Il, paragraph 1, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant is a Spanish national born in 1%&ween

17 July 2000 and 14 October 2001 he worked as paidiintern at the
ILO’s Branch Office in Madrid. He was subsequemiyployed under
ten successive external collaboration contractermoy the periods 15
October to 31 December 2001, 1 February to 31 2092, 1

September 2002 to 28 February 2003, 1 March 2003 fanuary
2004, 1 January to 15 March 2004, 1 June to 27 2064, 28 June to
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1 July 2004, 1 July to 31 December 2004, 28 Jul§ #august 2004,
and, finally, 1 February to 31 August 2005.

On 24 October 2005 the complainant filed a grieeanith the
Administration under Article 13.2 of the Staff Régfions; he alleged
that he had been treated in a manner incompatilille the law
applicable to the International Labour Office, th®'’s secretariat, and
he requested the review of the “decision not tewefhis] contract”,
his reinstatement, the redefinition of his contattrelationship with
the Office and compensation for the injury sufferBg a letter of 24
January 2006 the Director of the Human Resourcegelbpment
Department informed him that his grievance was rnmadible as the
provisions of the Staff Regulations were not agtlle to him and he
did not appear to have complied with the standidses appended to
his contracts, which specified that any disputesilagi out of the
application or interpretation of these contractsirhe referred to the
Administrative Tribunal of the ILO.

On 6 March 2006 the complainant filed a grievandé the Joint
Advisory Appeals Board. In its report of 26 Marcf0Z the Board
found that the grievance was admissible and wealhded, and it
therefore recommended that the Director-Generaluldhoedefine
the contractual relationship between the compldired the Office,
replace the external collaboration contracts with equal number
of fixed-term contracts covering the period 15 ®eto 2001 to
31 August 2005 and draw all the legal consequericesnsidered that
“in these circumstances the complainant should bkestated
or, failing this, granted adequate financial congagion”. It also
recommended that he be paid damages proportiopatbet injury
suffered. By a letter of 25 May 2007, which congés the impugned
decision, the Executive Director of the Managemeand
Administration Sector informed the complainant thlé Director-
General rejected his grievance as inadmissibleeNeeless, she drew
the complainant’s attention to the fact that théd@fwas prepared to
seek a solution “through an informal and confidardialogue”.

In addition to pursuing the internal appeal proceduthe
complainant initiated proceedings before the Lal@ourt of Madrid,
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which delivered its judgment on 16 January 2006s Tourt found
that the complainant had been wrongfully dismisaad ordered the
ILO either to reinstate him “on the same conditi@ssthose prior to
dismissal” or pay him damages. It also ordered matrof the salary
he should have received between 31 August 2005tendlate of its
judgment.

B. The complainant asserts that his last contract teasinated

without notice and for no valid reason. He contetidse the Office
failed to comply with the provisions of Circular Nd1, series 6,
concerning external collaboration contracts, beeaiisdisregarded
the conditions governing the award of this typeaftract. In support
of this contention he points out that his name apg® in the
organisation chart of the Madrid office, that higivty was ongoing
and that he had the use of an office, a computslegphone number,
an e-mail account and a visiting card. In additatrthe very beginning
of his employment he was handed a job descriptiitled “Project

and Programme Officer”, and in this capacity he hacperform a
number of duties which go beyond those normallyecett by external
collaboration contracts and which are those oframnpaent official; for

example, he represented the ILO and wrote artighbgch were

published in its name. He also regularly manageanitial and human
resources. He believes that within the Organizatienwas always
considered to be an official, although he emphadiisat he was de

factorather than ae jureofficial.

He also contends that the provisions of Circular 680, series 6,
concerning the inappropriate use of employmentreotd in the Office
were breached, because the external collaboratintracts offered to
him were used for purposes other than those forclwhihey are
foreseen, and because he did the same work aglsffaf the Madrid
office during his wunpaid internship. Similarly, helaims
that paragraph 13 of this circular was violatedthat, in July and
August 2004, he was employed simultaneously under éxternal
collaboration contracts. He draws attention to fde that, according
to paragraph 2 of the circular, “[ijnappropriatentract usage is
normally considered by the Office to have occum@n a person has
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been engaged under a number of temporary contracts has
accumulated at 1 July 2002, at least 24 months roplayment
under such contracts with the Office within thetp26 months” and
that any person identified as being in such a stdnawas eligible
under paragraph 18t seq.of the circular to apply for vacant jobs or to
receive a lump-sum payment. These measures cotildhomever, be
applied to him because on 1 July 2002 he was 13 slagrt of meeting
the condition of 24 months of employment.

The complainant further submits that the ILO Deafi@n on
Fundamental Principles and Rights at Work, in palér the principle
of the right to decent work, has not been respeatdus view the ILO
is in a paradoxical situation for, by employing axge number of
people on inappropriate temporary contracts, itate® precarious
employment situations.

He adds that he continued to work without beingl tween two
contracts, and that in December 2000 he was instiudo
prepare a project on “changing the context of anddemising
industrial relations in Morocco”, for which he wsispposed to be paid
700 United States dollars, but he never receivisdstim.

The complainant asks the Tribunal to quash the saw®tiof
25 May 2007 and to “uphold” the findings of the ntoiAdvisory
Appeals Board, which recognised that he was edtitte have his
contractual relationship redefined — i.e. by rejplgcthe unpaid
internship and the various external collaboratiomtacts with the
same number of fixed-term contracts for the pef@dJuly 2000 to
31 August 2005 — and to be reinstated in his forpost “on the same
conditions as those governing his contract befoeaded, through the
signature of an open-ended contract”. He thereftaiens the payment
of the difference between the salary he receivet that which he
would have received had he been granted a fixed-montract at
grade P.4, step 5, together with “legally due ied¢€rand “the relevant
social benefits”. In the event that the Tribunalesianot order his
reinstatement, he seeks the payment of an indencaliyulated on
the basis of his length of service and equivalenthiat for which
provision is made in Article 11.4 of the Staff R&gions, namely
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three months’ salary. He further requests damagesthe injury
suffered. Lastly, he points out that payment offéésfor the project on
“changing the context of and modernising industnialations in
Morocco” and of his salary for January and Augu3®2 March to
May 2004 and January 2005 and the interest on these is still
“outstanding”.

C. In its reply the ILO raises an objection to theeigability of the
complaint. It explains that external collaboratioontracts stipulate
that, in the event of a dispute concerning the goarnce of the
contract, the Tribunal has jurisdiction. Howeveng tcomplainant
chose first to initiate proceedings before a naliocourt and then
to lodge an internal appeal, although as an eXtewiéaborator he
could not avail himself of this procedure. It adilf&t insofar as
it concerns the redefinition of the unpaid intefpshhe claim that
fixed-term contracts should be granted for thequed7 July 2000 to
31 August 2005 is new and hence irreceivable. Thga@zation
further contends that the issue of receivabilitiriked to the merits of
the case and that, in asserting that the complaintreceivable, it
intends to show that the complainant did not hawe duties and
responsibilities of an official and that the cootsaoffered to him were
not designed to deprive him of certain rights ofegaards, but
matched tasks which, on the whole, the complainanied out to the
satisfaction of his supervisors.

On the merits the ILO submits that the complairdidtnot have
the status of an official within the meaning of iéle 2.1 of the Staff
Regulations. It recalls that according to Circu\w. 11, series 6, an
external collaboration contract may be used onlenehthere is a
specific well-defined task to be performed and théput can be
considered as a specific end-product, or where tdis& is of an
advisory nature. It maintains that the ten consramffered to the
complainant met these conditions, since on eachsime he was given
either well-defined tasks or advisory missionsatidition, almost all
of his contracts ended with the submission of @nehe diversity of
the tasks covered by these contracts is sufficienshow that his
alleged duties as “Project and Programme Officéd” ribt tally with
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the reality of his contractual relationship. Instltionnection, it asserts
that the job description produced by the compldirara document
which contains no indication of its author, addeess or
date — is of no value. As for the complainant’seassn that he was a
de facto official, this is contradicted by the curriculunitae he
circulated in 2005, in which he described himsedf an external
collaborator; the ILO appends this document tedfdy. By giving the
complainant several external collaboration consrdbe Organization
had tried to provide the Madrid office with tempigraassistance,
because its workload had been made heavier by ®wemmh as the
Spanish Presidency of the European Union and Spdimding of
technical cooperation projects in Latin America.

In addition, the Organization emphasises thatdtrit terminate
the complainant’'s appointment; his last contraotpty came to an
end, like the previous ones. It considers thatcbmplainant has not
proved that he was required to offer his servicaside the periods
covered by his contracts. Moreover, paragraph 1Giular No. 630,
series 6, was not infringed as a person is notilpited from holding
several simultaneous external collaboration cotdrdt explains that
the two contracts concluded for periods alreadyeoed by other
contracts concerned tasks which were linked to afhevents and
related to the tasks to be performed under thentaim contracts.

D. In his rejoinder the complainant acknowledges tHetputes
arising out of the application or interpretationto$ contracts should
have been referred to the Tribunal, but he pointdtmat the dispute at
the root of these proceedings concerns the inapptepuse of these
contracts. He therefore considers that he was ‘isit@ation without
any legal protection whatsoever”, which forced hionturn to the
Spanish courts.

He enlarges on his pleas regarding the merits.tatessthat two
witnesses who “always described and treated hianasfficial” could
be heard by the Tribunal and that many officiala tastify that he
worked continuously at the Madrid office. He dertieat he supplied
the curriculum vitae produced as an annex to tidlreply which, he
says, is in an electronic format that is “easy amper with”. He
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produces another version of this document whichcatds that he
worked for the Madrid office as a “Project and Reagme Officer”.
Although he does not deny that almost all of histarts ended with
the submission of reports, he explains that hissdwere not limited
to the drafting of these reports; what he objeats tthe fact that they
extended to ordinary day-to-day duties of the Mahdifice, which
ought to have been carried out by officials on diterm contracts.
In his opinion, he had a proper job within the niegnof Circular
No. 407, series 6, and proper duties. He asseatdttween 2001 and
2005 he simultaneously carried out the tasks cavbyehis external
collaboration contracts and the duties containeklisrjob description.
At the end of each contract the tasks in questisappeared but he
continued to perform the duties assigned to him.

E. In its surrejoinder the Organization maintains ftssition. It
contends that the complainant is trying to discaaihtthe evidence
which might be at variance with his position by gesting that
it might have been tampered with and by denying dbgious. It
appends to its surrejoinder two affidavits writtenthe representative
of a Spanish company at the request of the Directathe Madrid
office. In the first, dated 26 December 2006, tbpresentative states
that he interviewed the complainant in May 2005 affdred him a
job, which the latter refused. In the second, ddtedApril 2008, he
states that during the interview the complainastdbed himself as an
external collaborator and handed him the curricukitae produced
with the reply. The Organization adds that thishis same version of
the curriculum vitae which was sent, with the casimint's consent,
to the ILO’s International Training Centre in Turamd, by way of
proof, it appends an e-mail dated 19 September 2@05its
surrejoinder.

F. In his further submissions the complainant chaksnpe value of
the above-mentioned annexes on the grounds thaddbements in
question were drawn up after 31 August 2005, thie @a which
the dispute commenced. He asks the Tribunal naake these two
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annexes into account and to invite all the persamsm they concern
to a hearing in order that it might question them.

G. In its final comments the Organization states tihatloes not
wish the Tribunal to ignore the above-mentionedudeents and it
reiterates the arguments it put forward in theinretion in its
surrejoinder. It states that it would not be oppose the Tribunal
ordering a hearing, although it hopes that the daimm@ant’s request is
not a delaying tactic.

CONSIDERATIONS

1. Between 17 July 2000 and 14 October 2001 the congria
worked as an unpaid intern at the ILO’s Branch €ffin Madrid. On
15 October 2001 the Director of this office issuad external
collaboration contract under which the complainesis to identify
potential donors among the Spanish Autonomous Camtres and
draw up the relevant contracts. This task was tocdmmpleted by
31 December 2001, the date on which the contratsaen

Nine external collaboration contracts were subseiiyisigned by
the parties. They had different purposes, aparh ftioe last contract
signed on 1 February 2005, the purpose of which was
the continuation of the previous one. The last ramit ended on
31 August 2005 in accordance with its terms. Thesre breaks
between some contracts.

2. On 10 October 2005 the complainant brought an mctio
for wrongful dismissal before the Labour Court ofadilid. The
Organization objected to this action on the grouthds the summons
which had been served on it was null and void bsedt had not
been transmitted through the appropriate chantietontended that
the Tribunal had sole jurisdiction to rule on issuelated to external
collaboration contracts. On 16 January 2006 theoumtCourt of
Madrid rendered a judgment against the ILO.
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3. In addition to the proceedings before the Spamsitcon 24
October 2005 the complainant filed a grievance u@tepter Xl of
the Staff Regulations of the ILO in which he redadsa review of the
“decision not to renew” his external collaboraticontract which had
ended on 31 August 2005.

As his grievance was deemed inadmissible, he stdairiihe case
to the Joint Advisory Appeals Board on 6 March 2006ts report of
26 March 2007 the Board took the view that the wgniee was
admissible and well founded and it recommended tivatDirector-
General redefine the contractual relationship betwthe Office and
the complainant, replace the external collaborationtracts with an
equal number of fixed-term contracts for the pedddOctober 2001 to
31 August 2005 and draw all the legal consequenueshis
redefinition.

By a letter of 25 May 2007 the Executive Directdr the
Management and Administration Sector informed tbmgainant of
the Director-General's final decision rejecting higievance as
inadmissible.

4. The complainant’s claims are set out under B, above

5. The defendant submits that the complaint is irredaie
because the complainant, who held external collwor contracts
governed by special provisions which he acceptas nolocus standi
Nevertheless, it recognises that the issue of vabdity is connected
with the substantive issues raised by the disputbput being one of
them. The Tribunal therefore considers that itesassary to examine
the merits of the case.

6. The complainant first submits that the Organizatizas
violated the provisions of Circular No. 11, ser&swhich governs
external collaboration contracts. He asserts tlaivden 2001 and
2005 he performed the duties of an official of @ifice. He did not
merely develop the projects entrusted to him uhéewarious external
collaboration contracts, but also took on variousa$ which were part
of the ILO’s normal activities — such as repregentihe Organization
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— and performed ongoing activities during workinguts determined
by the Madrid office. He used the office’s equipinemd human
resources and he had an office, a computer, ahiahepnumber, a fax
number, an e-mail account and a visiting card widescribed him as
“Project Officer” of the Madrid office.

He infers from the foregoing that the Organizatiomade
“inappropriate use of external collaboration coctisd and that “a
fraudulent appointment was definitely made”.

7. Circular No. 11, series 6, paragraph 1(b), provities
“The external collaboration contract should NOTused where:

« the work is the same as or similar to that beingedoy other staff
and requires the contractor's presence at the ©ffic other
worksite during a prescribed period and during leistaed
working hours, on a continuous basis throughout dbetract’s
duration;

« the work involves ongoing duties and responsiksitia group of
tasks (such as normally found in a job descriptighich continue
throughout a period of employment;

- office space and other facilities and services @guired or
routinely provided during the period of employment;

. the work is supervised within an established haiaal structure;

- and/or circumstances require that the person eragloyust be
considered as an ILO official and as such is emutitto an
attestation for residence in Switzerland, a laigsesser for travel
on mission, and is exempt from taxation on ILO &ays.”

8. Having examined the evidence on file, the Tribudals that
in the present case the defendant did not violaeedxt quoted above.
It notes that the contracts signed by the compiainalated to specific
well-defined tasks or to advisory missions for tlemefit of the Madrid
office, as expressly stipulated in these contracts.

As the Organization points out, the diversity oskis covered
by these various contracts is sufficient to shouat the title “Project
Officer”, which the complainant claims to have heflid not in fact
match the tasks he performed. Almost all of thetreamts ended with
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the submission of reports written by the complair@ancompletion of
his assignments.

Hence for five years the complainant carried outtiegu
which were not identical or ongoing but diversifi@shd which met the
immediate needs of the Madrid office. The facts tbé case
are not therefore similar to those considered by Thibunal in
Judgment 2708.

9. However, nothing in the file supports the complaitg
claim that he represented the Organization otteer ttcasionally. The
documents he produces are no proof of this wha¢ésoévhe same
applies to the suggestion, by the Director of thedNtl office, that the
complainant should stand in for him.

None of these documents shows that he “regularlghaged the
Madrid office’s financial and human resources. @h¢hem supplies
information about a decision taken by an officiallerised to do so by
the Organization’s Financial Rules, and anotherisreecopy of an e-
mail which furnishes no proof that the complaintodk a decision
entailing a commitment on behalf of the Organizatio

10. With regard to the physical conditions in which ttaesks
forming the subject of the contracts signed by ¢hmplainant were
carried out and on which he relies in order torolghat he had
the status of an official, the Tribunal notes tllagé complainant
supplies no proof that he carried out these tasksthe Madrid
office’s premises during working hours (9 a.m. tg.fm.) dictated
by it. Moreover, the relevant texts indicate thia¢ ffice was not
forbidden to provide facilities enabling the extrrtollaborator to
perform his tasks, but that the Organization must under any
circumstances be deemed to have had an obligatigordvide its
external collaborators with these facilities.

11. The Tribunal considers that it must rule out arscdgsion of

the document which is alleged to be the complaisagob description,
as it contains no indication of its author, addeessr date.

11



Judgment No. 2797

12. The complainant further submits that he worked tioe
Organization during periods not covered by the ramt$¢ he signed,
and he produces copies of e-mails and faxes bedaiteg when he was
not supposed to be working for the Madrid officeowkéver, in this
connection it must be found that the complainappes no proof that
he worked outside the periods covered by his cotstrat the
Organization’s request.

It follows from the foregoing that the plea thatdCilar No. 11,
series 6, was violated, is unfounded.

13. The complainant contends that the Organizationateal
Circular No. 630, series 6, on inappropriate useeofployment
contracts in the Office, in that “external collabtion’ contractual
arrangements” were used “for a purpose other thanfor which they
were designed, for a lengthy period of over fouargg which gave
rise to a situation of “precarious employment”.

14. Circular No. 630, series 6, paragraph 12, readsllasvs:

“An External Collaboration Contract (Ex-Col) is kasased. Such a
contract may be used only where there is a speeditdefined task to be
performed and the output can be considered as eifispend-product
(e.g. a research study, report, translation, oedygocument) or where the
task assigned is one that is advisory in natuge émgaging an academic or
other specialist to present a paper and be a digntist a workshop). A
person employed on an Ex-Col contract is not, anésdnot act in the
capacity of an official of the ILO and is not autised in any circumstances
to undertake any commitment on behalf of the Offidee conditions under
which the Ex-Col contract may be used are thatmbi to be carried out is
not an ongoing activity; the work performed is teeha specified deadline
at working times determined by the contractor wittiie overall work plan
set by the relevant Office unit and at any placehisfther choice; office
space, facilities or services normally should net frovided; and full
payment is normally made only when the work hasnbemmpleted and
judged satisfactory. As non-staff members, Ex-Cddts not enjoy the
immunities of an official. Since they should notrwen ILO premises, a
carte de Iégitimation is not provided to them. Heere if an Ex-Col needs
to have consultations in Geneva, any relevant sjsafay be obtained by
the Office to facilitate official travel to Switzand.”

12
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15. In the light of the text quoted above it appearat tthe
ten external collaboration contracts signed bypidumties complied with
the rules applying to this type of contract and evarsed for
the purposes for which they were intended. Thigléar from the
considerations set forth above relating to the dméd’'s examination of
the first plea.

16. In the proceedings before the Tribunal the complain
requests the redefinition of his working relatiopsivith the Office
during his internship from 17 July 2000 to 14 Oetol2001. With
regard to this period, the Tribunal observes that dcomplainant did
not, within the applicable time Ilimit, challenge ethlack of
remuneration for this internship.

17. The complainant taxes the Organization with alsmating
Circular No. 630, series 6, insofar as it speciiiegaragraph 13 that:
“[...] a person should not be employed under simeltars contracts with
the Office. Accordingly, before recruiting a persdor temporary
employment, a line manager should clarify whethbe sholds any other
ILO contract. In such a case, the manager showdét advice from [the

Administration] before a further contract is isstied

The complainant asserts that in July and August42Q®o
external collaboration contracts with the Office revein force
simultaneously”.

The Organization does not deny this fact. It exdathat the
aforementioned paragraph 13 is designed to avow abuse in
the management of external collaboration contraotd that the
text quoted prohibits the simultaneous holding af employment
contract and one or more external collaboratiortrascts, but not the
simultaneous holding of several external collaboratcontracts. It
adds that the two contracts issued for periodsadirecovered
concerned short tasks (of four and five days rdsmdyg) connected
with one-off events and relating to those undertakethe context of
the two main external collaboration contracts.

13
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The Tribunal finds that the Organization’s explaoes are
coherent and that the complainant has not suffengdnjury from the
issuing of two simultaneous contracts.

18. Referring to paragraph 2 of Circular No. 630, sei6e the
complainant objects to the fact that the measuséd town in
paragraphs 18t seq.of that same circular were not applied to him.
Paragraph 2 states, in relevant part, that:

“Inappropriate contract usage is normally consideby the Office to
have occurred when a person has been engaged andemmber of
temporary contracts and has accumulated at 1 D@2, 2t least 24 months

of employment under such contracts with the Offigigthin the past

36 months.”

The measures for which provision is made in pardydyet seq,
namely eligibility to apply for vacant jobs and iletment to a lump-
sum payment, were reserved for persons who metdhditions of
having been employed under several temporary adstiend having
accumulated, at 1 July 2002, 24 months of employméthin the
previous 36 months.

The Tribunal finds that, even if there had beenroppr use of
contracts — which has not been proved — the comgohaidid not
meet one of the requisite conditions for benefitirgn the measures
referred to in paragraph 1&t seq.of Circular No. 630, namely
24 months of employment, as he himself admits.

19. Lastly, the complainant accuses the Organizatioriadating
its own Declaration on Fundamental Principles aigh® at Work. He
says that the Organization’s mission is “to promsaeial justice and
internationally recognised labour and human riglisd “to encourage
the creation of decent work”. However, the Triburfaids on
examining the evidence on file and the various ments recalled
above that the complainant has not supplied tightslst proof that the
Organization violated fundamental principles amghts$ in the field of
industrial relations.
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20. Since none of the complainant's pleas succeeds, the
complaint must be dismissed in its entirety withthgre being any
need to order the convening of the hearing reqdedig the
complainant.

21. After the Registrar had forwarded the Organizason’
surrejoinder to the complainant, the latter askeal Tribunal not to
take account of two annexes to the surrejoinder tandhvite the
persons concerned by these annexes to testify.

It follows from the above considerations that thiétdinal has not
taken into account the annexes in question anc tisetherefore no
reason to grant the complainant’s final request.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 13 Novemb@08, Mr
Seydou Ba, President of the Tribunal, Mr Claude iRy Judge, and
Mr Patrick Frydman, Judge, sign below, as do I,h€ahe Comtet,
Registrar.

Delivered in public in Geneva on 4 February 2009.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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