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106th Session Judgment No. 2810

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr H. B. agaitis¢ European
Organization for Nuclear Research (CERN) on 6 Fatyr2008, the
Organization’s reply of 21 May, the complainant'sjoinder of
30 July and CERN'’s surrejoinder of 30 SeptembeB8200

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a French national born in 1973 rearuited by
CERN on 1 October 1998 as a technical engineectfeldcs) in the
Experimental Physics Department on a three-yeartddvduration
contract. His status was that of a staff memberrandas assigned to
career path VI, grade 7. On 1 September 2001 heagsimilated into
career path D. On 1 October 2001 his contract waswed for three
years until 30 September 2004. The contract amentistated that no
further renewal or extension would be granted.

In the summer of 2003 the complainant applied fopost of
technical engineer (electronics), for which a fitedn contract was
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being offered. His application was examined bylaci®n board, then
by the Long Term Contract Board (LTCB), but he wasawarded the
contract in question. By a letter of 25 March 2004
the Human Resources Coordinator offered the comgpfi an
exceptional extension of his limited-duration cawatron the basis of
Article R 1l 1.19 of the Staff Regulations. The qaainant accepted
the extension of his contract from 1 October 20084l 30 September
2007, the date on which he left the Organization.

In the meantime, in 2006, two long-term jobs fochi@cians
or technical engineers (electronics, electromedsamir electricity)
became available within the Physics Department’'sipoaer plan.
The Human Resources Department informed the congigiin an
e-mail of 25 July 2006 that he could be considdoedone of these
jobs. The description of the activity concerned va#taiched to this
e-mail together with Administrative Circular No.(Rev. 3), entitled
“Recruitment, appointment and possible developmeagarding the
contractual position of staff members” and publiéheJanuary 2006,
which explained in detail the applicable criteriadanew procedure.
The complainant announced in an e-mail of 3 August he wished to
be assessed for the award of an indefinite contrAfter the
assessment in question, the Departmental Contragie® Board
(DCRB) concluded that the complainant met all thiteda laid down
in the above-mentioned circular, but it was criticghis initiative in
some areas. The Director-General informed the caimght by a letter
of 30 March 2007 that he had decided not to awardan indefinite
contract.

The complainant appealed against this decisionMay 2007.
In its report of 22 October the Joint Advisory Apjge Board
recommended that the Director-General should dsriie appeal,
but that “in the near future” he should consideg tomplainant’s
candidature “for a long-term post”. The DirectorA@eal informed the
complainant by letter of 21 November 2007 that &d tiecided not to
award him an indefinite contract or consider hisdidature for a long-
term job. That is the impugned decision.
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B. Relying on both the Tribunal's case law and thestéx force in

CERN, the complainant submits that a vacancy notioecerning

an indefinite contract for a specific job, rathban the range of jobs
covered by the term *“technician or technical enginglectronics,
electromechanics or electricity)”, ought to haveerbeublished and
that the job description should have been adjuammbrdingly. He

infers from this that the selection process ist&inwith a serious
procedural flaw.

The complainant contends that the requirement @precal trust
was breached. He states that his treatment undefotimer contract
system could be regarded as an implicit promisd tte would
obtain a long-term job within a few years of higeiview by the
LTCB, since only the personal criteria counted hmatt system.
In addition, the decision not to award him an imief contract
is tainted with an obvious lack of transparency.this regard the
complainant asserts that he did not know for whestt @mnd on what
conditions he was competing. Moreover, he was gn@mformation
regarding the basis on which his application wasmared with that of
other candidates with different profiles, the piho® for ranking
candidates or the number of persons selected.

According to the complainant, the impugned decisiests on

a report which omits essential items of informatémd which contains
manifestly erroneous conclusions. In view of higclent” appraisal
reports, he is surprised that the Director-Genemdbrsed the DCRB'’s
opinion that he should not be ranked among the testidates. He
adds that the DCRB failed to take account of mahthe technical

aspects of his work and its diversity, or of hisokmhow. In his

opinion his work was therefore not thoroughly assdsand the
procedure resulting in his not being awarded aefinde contract was
not conducted with due care.

Lastly, the complainant submits that there is aomepntradiction
in the contract policy reflected in Administrativ@ircular No. 2
(Rev. 3), which results in a misuse of procedure &tgues in
particular that the disputed decision conflicts aaly with the terms of
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the above-mentioned circular, but also with theng@ple that staff
members must have equal chances of obtaining afinité contract.

The complainant asks the Tribunal to set asidedién@sion of
21 November 2007 and to order CERN to reconstitigecareer as
from the date of his termination and to award him iadefinite
contract as from that date. Failing that, he abksTribunal to order
CERN to pay him the equivalent of five years’ spland pensionable
allowances. He also claims costs.

C. In its reply the Organization states that Admimigtre Circular
No. 2 (Rev. 3) makes it clear that the obligatiorpublish a vacancy
notice applies solely to the initial recruitment sthff members. It
fails to understand how the non-publication of aaracy notice could
have injured the complainant, since he was actwebessed for the
award of an indefinite contract and this assesswast conducted in
accordance with the procedure laid down in theutarc

Nor does the Organization understand how the cangia
can rely on an implicit promise to award him anefiwite contract,
since he was perfectly well aware of the fact tiatlimited-duration
contract could not be converted into an indefirtmtract. He also
knew that he had been offered the exceptional sxierof his contract
in 2004 precisely because he was not eligible fdoray-term job.
CERN adds that the complainant knew for what post an what
conditions he would be assessed, since he hadeecaidescription of
the activity and the applicable procedure by e-roail25 July 2006,
just as he knew that he would be assessed with titteer candidates
whose profiles were similar to his. Regarding ttetfthat the
complainant did not have any information aboutdhsessment of the
other candidates and the comparisons drawn by tBRHE) the
Organization points out that the above-mentioneduar does not
provide for the disclosure of such information émdidates.

The Organization emphasises that a candidate’sahrappraisal
reports are only one of the factors considerechbyCiCRB.
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Lastly, it denies any misuse of procedure. It exglathat the
complainant simply did not appear to be one ofttlebest candidates
to whom an indefinite contract could be awarded.

D. In his rejoinder the complainant enlarges on hisapl He

maintains that in his case procedural irregulaiaeose from the lack
of details about the available posts, which reduitean obvious lack
of transparency in the selection process. He alsintains that

CERN'’s attitude led him to harbour legitimate exp&ons that he

would be awarded an indefinite contract. The complat considers
that he has provided sufficient evidence that ikpuded decision rests
on a report omitting essential items of informatiand containing

manifestly erroneous conclusions. He also consithatshe has proved
that the said decision was tainted with a misuggratedure.

E. Inits surrejoinder CERN reiterates its arguments.

CONSIDERATIONS

1. The complainant joined CERN on 1 October 1998 as
technical engineer (electronics) on a three-yeanitdid-duration
contract. This contract, dated 17 July 1998, sptithat it could not
be converted into an indefinite contract. On 1 Getd@001 the contract
was renewed for a period of three years endingloSeptember 2004,
in accordance with the rules applicable at thagétim

As he was not appointed to the post of technicajinemr
(electronics) on a fixed-term contract for which had applied in
the summer of 2003, the complainant agreed to al finree-year
extension of his limited-duration contract until S6ptember 2007; the
relevant contract amendment, signed by the partes 7 and
15 April 2004, stated that no further renewal oteagion would be
granted.

2. In 2006 two long-term jobs for technicians or tachh
engineers (electronics, electromechanics or et#ylyi became
available within the manpower plan of the Physicep&tment.
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The complainant was notified by the Organizatiomattie could
be assessed with a view to being appointed to btleese posts. An
assessment procedure was carried out in which dheplainant and
three other staff members with similar profilestjggpated.

The DCRB concluded that the complainant fulfilldidtlae criteria
for long-term employment, as specified in Admirasitre Circular No.
2 (Rev. 3) published in January 2006. However xjiressed some
slight criticism of the complainant’s initiative.

At the end of the assessment process the HeadeoPllysics
Department proposed to the Human Resources Depdrtinat the
complainant should not be awarded an indefinitetregh Although
the complainant’s supervisors and colleagues extdiis professional
abilities, the Director-General decided on 30 Ma26B7 not to award
him the contract in question.

3. The complainant lodged an internal appeal agaihg& t
decision with the Joint Advisory Appeals Board. it report of
22 October 2007 the Board recommended that the ahmieould
be dismissed. Nevertheless, the Board also reconsnethat the
Director-General should “in the near future consitie [complainant’s]
candidature for a long-term post commensurate Withexperience
and qualifications and should give his case due psyhetic
consideration”. In support of this subsidiary recoemdation it noted
that the complainant had been the victim of an dofate situation,
that he had been led to harbour legitimate exgeogturing the nine
years when he had worked “on a difficult, but ssséal project and
[that he had been] encouraged in this respect gysipervisors and
colleagues”, and that the DCRB had assessed hioufakly “as a
candidate meeting the criteria for long-term emplent”.

On 21 November 2007 the Director-General informds: t
complainant that he had decided neither to awamd dm indefinite
contract nor to follow the Joint Advisory Appealedd’'s subsidiary
recommendation.
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4. The complainant first submits that the proceduradileg
to the impugned decision is tainted with formalegularities.
He contends that the Organization breached its tduypyiblish vacancy
notices as required by Administrative Circular BqRev. 3). It should
have given the candidates a precise descriptigheofong-term jobs
available instead of just sending them a sketclsgrijgion of several
different posts making up a “range of jobs”.

(&) According to paragraph 50 of the above-mentiociecular,
the Director-General may award an indefinite carityarovided that
there is at least one long-term job available far &ctivity concerned
within the department’s manpower plan.

The award of an indefinite contract is one of thessgible
developments regarding the contractual positiostaff members. As
distinct from the requirements that apply when fstafembers
are recruited, paragraph 50 does not presupposeopkeaing of
the vacancy notice procedure set out in paragrapés seq.of the
circular. To say the least, the opening of suchoagrure would not be
to the advantage of candidates already employecruadlimited-
duration contract who are seeking a permanent appent.

(b) The Organization correctly applied paragraph &0the
circular when it offered only two indefinite contta to four candidates
with similar profiles. This course of action obvéby resulted in two
candidates not being appointed while the otherwwoe; but there is
nothing in the circular to prevent candidates froompeting in this
way. All that is necessary is that candidates akected on the basis of
an objective, thorough assessment, in accordartbeparagraph 56 of
the circular, the content and scope of which welldxamined later.

(c) Contrary to the complainant’s submissions,déscription of
the available jobs which was attached to the e-wfa5 July 2006
was not misleading. Moreover, this e-mail made lgac that the
complainant could seek any information he mightdneacluding
details of the nature of the activities with whioé would be entrusted
in the event of his appointment.

(d) The criticism of the formal validity of the predure
thus proves to be unfounded. Consequently, the umiab need
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not determine whether, as the Organization claithgs issue is
irreceivable because it was not raised beforertegrnial appeal body.

5. In substance the complainant taxes the Organizatiibin
breaching the requirement of reciprocal trust whilghives from the
general rule of good faith applying to relationgween international
organisations and their staff. He maintains that tbfusal to award
him an indefinite contract dashed the hopes indding his treatment
under the Organization’s previous contract systewh & particular,
by the circumstances in which his contract wasredad in 2004.

In addition, he denounces the procedure’s lackrarisparency,
since he states that he did not know for what @ost on what
conditions he was competing.

This criticism is unfounded.

(@) It is indisputable that, during the procedueading to the
impugned decision, the Organization recognisedeitalyith minor
reservations, that the complainant fulfilled thiéecia for the award of
an indefinite contract.

The letter of 30 April 2007 which the Head of theurkan
Resources Department sent to the complainant’s rggpes and
colleagues is surprising in this respect. It stitasthe extension of his
limited-duration contract in 2004 had been a favand that the
complainant’s suitability for long-term employmemas uncertain. Yet
the evidence on file suggests that the decisidetp the complainant
in a situation of temporary employment for nine rgea the final
extension of his contract being of an exceptioélre — was above all
in the interests of the employer and cannot be asean advantage, let
alone a privilege bestowed on the employee. Monedkie documents
produced before the Tribunal show on the whole ti@tcomplainant
was well qualified, bearing in mind the tasks ass@yto him over this
period.

(b) This does not however imply, as the complairzsserts, that
he may rely on an implicit promise that he would d&arded an
indefinite contract. The last contract amendmergnedl by the
parties in April 2004 contained nothing to engendry hope of a
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subsequent permanent appointment, save for thépibgdoreseen in

paragraph 50 of Administrative Circular No. 2 (Re). On the

contrary, the letter of 25 March 2004 from the HunfResources
Coordinator indicates that the decision to gramt ¢tomplainant an
exceptional extension of his contract beyond tlaustry six years
was based in particular on the fact that a “lomgateontract was not
appropriate” for the activities which had beengssd to him. Nothing
in the file suggests that the complainant acceptedfinal extension
under duress or under any pressure from the Orafioriz

(c) The complainant is likewise mistaken in claigithat the
procedure lacked transparency. From the outset & affered the
possibility of obtaining all the information he rhigneed about the
professional duties attached to the post he degitedvas also given
adequate information about the procedure beforevéinmus bodies
which dealt with his case and, in particular, abthé assessment
measures, which have not been shown to be disatomn or
incomplete. In order for the procedure to be transpt, it was not
necessary to inform the unsuccessful candidatekeohissessment of
the other candidates’ abilities, or of the reasehy two of them had
been selected.

6. The complainant taxes the Organization with failita
take account of essential information, which, hgsséded it to draw
manifestly erroneous conclusions. He alleges thdidi not seriously
consider either the quality and diversity of therkvthe had done
during his nine years of service, or the very faable opinions of his
supervisors who, moreover, took the view that tiemainant’s case
had been treated casually. He maintains that asctizg assessment of
this information would necessarily have led tolhééng ranked among
the best candidates.

The documents on file and the explanations furnishehe reply
and surrejoinder regarding the assessment probessthat, contrary
to the complainant’s allegations, the Organizatmok account of the
essential information in his file. It was simplydagise other candidates
were deemed to be better qualified than he wasspective of his
skills and his previous performance, that the dewcig/as taken not to

9



Judgment No. 2810

award him an indefinite contract. The Tribunal wibht substitute its
own assessment for that of the Organization’s azgamich have not
abused their discretion in this domain.

7. Lastly, the complainant alleges a misuse of promedu

(@) Paragraphs 50 and 56 of Administrative CircuNo. 2
(Rev. 3) read as follows:

“50. The Director-General may award an indefinib@tcact provided that
there is at least one long-term job available fier activity concerned within
the manpower plan of the Department concerned.

56. Where the award of indefinite contracts to thik assessed staff
members cannot be accommodated within Departmentahpower
planning, only the best of those fulfilling theteria shall be retained.”
These two paragraphs are to be found in Chaptesf\the circular,
entitled “Possible developments regarding the emmtial position”,
under Section A, entitled “Award of an indefinitentract”.

The complainant holds that staff members must hegaal
chances of obtaining an indefinite contract. Acaugdto him,
paragraph 56 applies only where a competition gamised to fill one
or more absolutely identical posts, but not whemempetition is held
for several different posts. This argument is tantant to criticising
the Organization’s policy on the award of indeni@ontracts; in the
complainant’s view, staff cuts mean that this polieads CERN to
award temporary contracts for excessively longqus;i without giving
the staff concerned any genuine prospect of a peemappointment.

(b) There is certainly no doubt that a limited-dima contract
should be extended beyond a six-year period onlgragxceptional
measure. Indeed, depending on the circumstances asuextension is
likely to give the person concerned, if not legdim expectations of a
permanent appointment in the near future, theaadtlthe feeling that,
contrary to the legal reality, he or she has aegliights.

In the instant case the circumstances are not asidb engender
such expectations. According to the information &le, the
complainant was granted an exceptional extensiorhisflimited-
duration contract owing to the particular employingituation within
the Organization. As stated earlier, the compldirfeeely accepted
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this last extension in full knowledge of the factmd without
expressing any reservations about his prospectspearimanent
appointment.

(c) The complainant does not give any good reashyg the
Tribunal should dismiss the credible explanationeithed in the
Organization’s submissions regarding the circuntstann which the
two long-term jobs became available in 2006. He r@tsestablished
that the two indefinite contracts were not in thene field of activity
common to the technological groups and experimehtfie Physics
Department. There is no evidence to support hisgatlon that the
decision not to award him an indefinite contracfdnt disguised the
abolition of a post.

(d) The application of Administrative Circular N (Rev. 3) did
not therefore lead in this case to a misuse of g@oe which
unlawfully deprived the complainant of a legitimgespect of being
awarded such a contract on the basis of paragr@pbf3he said
circular.

By selecting the candidates who objectively appkdcebe the
best of those possessing the requisite qualifiogatidhe Director-
General complied with the letter of paragraph Séhefcircular and did
not neglect the duties incumbent on him when taldngjscretionary
decision.

8. The complaint must therefore be dismissed.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 13 Novemb@08, Mr
Seydou Ba, President of the Tribunal, Mr Claude iRy Judge, and
Mr Patrick Frydman, Judge, sign below, as do I,h€dbe Comtet,
Registrar.
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Delivered in public in Geneva on 4 February 2009.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet
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