Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

107th Session Judgment No. 2817

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr W. B. againgte
World Health Organization (WHO) on 19 December 208@d
corrected on 28 February 2008, the Organizaticepdyrof 6 June, the
complainant’s rejoinder of 8 September and WHOTsejainder dated
17 December 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a Canadian national born in 198®ed the

programme known as UNAIDS — a joint and co-sporgduamited

Nations programme on HIV/AIDS administered by WH®@R-3 June
2002 as Chief of the then Information Centre (hextter “the Centre”)
at grade P.4, under a two-year fixed-term conttdetwas promoted to
grade P.5 the following year and his contract weeraled in June
2004 for a further two years. In 2005 a review lod functions and
structure of UNAIDS’ Advocacy, Communication and aldership
Department was carried out by a consulting firm,clvhissued its
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report in October. In early 2006 another consulfing was requested
to provide further advice concerning the reviewtlsf functions and
structure of the department.

In the meantime, the complainant had been placedsiok
leave with effect from 14 December 2005. During aissence, the
Executive Director of UNAIDS informed him by a lett dated
1 February 2006 that, following the reorganisatasrthe Advocacy,
Communication and Leadership Department, he wouoldonger be
Chief of the Centre. He also indicated that an tapdiformed by
WHO'’s Internal Oversight Services had brought tghti serious
issues concerning the complainant's managementeofCentre, that
two staff members had lodged internal complaintsresg him with the
WHO Headquarters Grievance Panel, alleging haragsraged that it
had been decided to commission external expertscdonduct
an investigation into those allegations. The complat replied on
1 March, seeking clarifications as to the reasansttie decision to
remove him from his functions and the proceduret thauld be
followed to deal with the harassment complaints. fdquested a
meeting with the Executive Director. On 9 March Gréevance Panel
notified him of the charges levelled against him.

On 4 April 2006 the complainant initiated an appeaghinst
the decision to remove him from his functions. lmg his contract was
extended for another year until 30 June 2007 anddseinformed that,
as he had exhausted his sick leave entitlementd4oi\pril, the
Administration had requested that he be placed mwhk $&ave
under insurance cover with retroactive effect frdf April 2006
for a maximum of 52 weeks. He wrote to the Exe@uirector on
28 August 2006, referring to statements from themdustration
which, in his view, contradicted those made inlgtter of 1 February
2006. He again sought clarification and requestédlcayear contract
extension.

By a letter of 13 April 2007, the complainant walkviged that his
sick leave under insurance cover was to expirddthewing day, and
that he would be placed on special leave with galy from 25 May
until 31 July 2007, after which his contract woudd terminated for
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health reasons in accordance with Staff Rule 108@ complainant
wrote to WHOQO'’s Director-General on 1 May 2007, agkiher to

reconsider the decision to terminate his contracthiealth reasons.
On 4 June the Director of WHO’s Human Resources dgament
notified him that it had been decided to canceldé&eision of 13 April

2007 and refer his case to the United Nations Jtaff Pension Fund
in order to determine whether he was entitled disability benefit.

In its report of 6 July 2007, the Headquarters Boalr Appeal
considered that the decision of 1 February 200pgr@priately linked
the issue of the reorganisation of the Advocacyn@anication and
Leadership Department to the issues of miscongrfprmance and
harassment. It concluded that the decision to rentbe complainant
from his functions was arbitrary, as it was basadhe consultant’s
report issued in October 2005, which had been saped in 2006 by
another report, issued by a different consultimmfilt recommended
that the decision of 1 February 2006 be quashed taatl the
complainant be awarded moral damages and costg. 8ugust the
complainant was notified that the Pension Fund kiatermined
that he was entitled to a disability benefit andtthis appointment
would be terminated for health reasons on 15 NoeznZ®07. By
a letter of 10 September 2007, the Director of UBSIHuman
Resources Management conveyed to him the decisiowhieh
the complainant impugns before the Tribunal — tdoese the Board's
recommendations concerning the award of moral damatpn
compassionate and exceptional grounds” and thebregement of
costs, and to reject its recommendation to quagh diécision of
1 February 2006. The complainant was separated Bengice on
16 November 2007.

B. The complainant submits that the impugned decistomased
on a disguised, irregular disciplinary measuregcesithe decision of
1 February 2006 led to a change in his status wtirclumvented the
relevant provisions of the WHO Manual and Staff édubnd Staff
Regulations. The decision of 1 February 2006 wksrtavithout any
prior warning and was based on the pretext of duwganisation of
the Advocacy, Communication and Leadership Departrae well as
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unsubstantiated allegations of mismanagement arass$raent. It is
therefore tainted with bad faith. According to tbemplainant, the
reorganisation of the department had not yet begplemented in

February 2006 and, ultimately, it did not affea tbentre or indeed his
functions. In addition, Internal Oversight Servidesve not reached
any conclusion regarding his alleged mismanageroéiihe Centre.

On the contrary, its preliminary report did not rmen any significant

problem in that regard. The complainant also caigethat the

investigations into allegations of harassment vpeoeedurally flawed

and breached his due process rights. The decididheoExecutive

Director of UNAIDS to launch an investigation waasinted by

prejudgement and based on incomplete facts sindeatienot, at the
time, received a summary of the harassment clainosn fthe

Headquarters Grievance Panel. Moreover, he fadedention that the
complainant had also lodged an internal compldiagimg that he was
a victim of mobbing. The Administration failed taigue a mediation
process before the proceedings were initiated befilve Panel.
Additionally, the external firm conducted an invgation with no

clear terms of reference and in parallel with tihecpdure before the
Panel; it did not hear the complainant, and he magresent when it
interviewed witnesses.

He contends that all actions taken after the damisf 1 February
2006 are tainted with procedural flaws. He asdbdsg in view of his
good performance appraisals, he had a legitimgteatation of being
offered another two-year fixed-term contract butthe was instead
offered a one-year contract extension without arigrpwvarning or
valid reason. He also submits that the Organizatewminated his
contract while settlement discussions were pendimgs breaching its
duty of good faith. He was not provided with infation concerning
the system for determining his pension rights aedssignment
possibilities, as required by Staff Rule 1030. Mmer, the impugned
decision, which should have been taken by the HikecDirector
rather than the Director of UNAIDS Human ResourbEmagement,
failed to provide grounds for departing from theammendation of
the Board of Appeal. He states that the Organimgiaid him only part
of his termination indemnity and part of the cosfsthe internal
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proceedings and that he has not received paymehisoflisability
pension, nor the moral damages which UNAIDS hadedjto pay.

The complainant considers that he has been treatedch
disrespectful manner, especially in view of hisi@®e& health
condition, and that his dignity and professiongdutation have been
impaired. In particular, the Administration failéd respond to his
requests for clarification. He asks the Tribunabitmsh the impugned
decision as well as the decision of 1 February 20@6to consider all
investigations and disciplinary procedures agdimstas null and void.
He seeks reinstatement in his former post undevoayear contract,
with all legal effects. He claims moral damages an amount
equivalent to two years’ gross salary plus 200,80dss francs. He
requests access to the content of the final repbrthe Internal
Oversight Services and asks that an investigatiooonducted into his
own allegations of mobbing. He also seeks reimivoese of all costs
which have not yet been paid to him.

C. In its reply WHO argues that the complaint is reable only

insofar as it challenges the decision of 1 Febr2&g6 as maintained
in the impugned decision. In particular it is iee@ble for failure

to exhaust internal means of redress to the extexitit is directed
against the decisions to offer him a one-year ekbenand to terminate
his contract for health reasons. The Organizatialesin this respect
that the allegations of harassment are still pepdbefore the
Headquarters Grievance Panel and that the issutheofcontract
extension was not part of the recommendations efHeadquarters
Board of Appeal.

On the merits it submits that, since no administeafction was
taken to implement the decision to remove the campht from his
functions, there was in fact no change in his stallhere was no sense
in quashing that decision after he had been ndtifieAugust 2007 that
his contract was to be terminated for health ressand since he was
not fit for work it would in any case have been ospible to reinstate
him. WHO also emphasises that the complainant didsaffer any
prejudice as he kept his salary and grade. It esfhis assertion that
the decision of 1 February 2006 and all subseqaetdns amount to
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disguised disciplinary measures. It states thaktheno acquired right
to a title, post or function, and it maintains thiaé decision of 1
February 2006 was taken as a result
of the reorganisation which was initiated in 200@sed on the first
and second reports issued by the consultants, #s aseSenior
Management's own assessment of the situation. &w vof the
complainant’s absence and serious health conditiemuld not have
been appropriate to involve him in the review. WHE)ects as
unfounded the allegations concerning due procelss. chse was not
about misconduct or mismanagement. The audit of Ititernal
Oversight Services did not concern the complairtaniself or his
performance but the processes of the Centre, amgpwt was ever
finalised. Likewise, although an external invediiga had been at first
envisaged, the only proceedings that are pendiaghmse before the
Headquarters Grievance Panel.

The Organization asserts that the impugned decisivas
duly taken by the Executive Director and commumdathrough
the Director of Human Resources Management. Ithéurtaffirms
that it has already paid compensation for moral atggs to the
complainant, in accordance with the Headquarterardof Appeal’s
recommendation.

D. In his rejoinder the complainant reiterates hisuargnts. He
points out that the letter of 1 February 2006 exii referred to
allegations of harassment, and he submits thatTtitunal should
consider the issues of his contract extension a&nchimation when
assessing the treatment he was subjected to. Heenosnthat the
decision to remove his title and change his statas never officially
withdrawn, and that it could not have been basea @organisation as
no such reorganisation occurred: the Centre waglyjneenamed but
the functions and grade of its head are similathttzse listed in his
former post description. He stresses that therleftd February 2006
did mention that the audit conducted by the Inte@gersight Services
had targeted his management of the Centre. Thelfacthe audit and
external investigation were discontinued at sommgestdoes not
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diminish the procedural irregularities, nor the daen caused to his
dignity and professional reputation.

The complainant presses his claims, whilst spewfyihat he
seeks payment of moral damages in an amount equivab two
years’ gross salary plus 195,000 Swiss francs niginstatement is
not possible. He also asks the Tribunal to orde AL to take all
steps towards restoring his reputation, internatyg externally, in a
public manner.

E. In its surrejoinder WHO maintains its position.allds that the
termination of the complainant’s contract is thdjsat of a pending
appeal before the Headquarters Board of Appealtlzatdthat issue is
therefore irreceivable for failure to exhaust inw@rremedies. As the
complainant filed a claim for financial compensatiwith WHO's
Advisory Committee on Compensation Claims in Jud@32 on which
the Director-General will in due course take a sieq, his claim for
moral damages in lieu of reinstatement is alsocéir@able. The
Organization produces a copy of a letter datedrie 2008 — which
was returned undelivered to UNAIDS — by which threé&utive
Director informed the complainant that he had deditb withdraw his
letter of 1 February 2006.

CONSIDERATIONS

1. The complainant is a former staff member of UNAI@Bo
commenced work as Chief of the Information Centrgrade P.4 in
June 2002. He was promoted to grade P.5 in 2003va4eplaced on
sick leave on 14 December 2005 following a hed#citand was not
thereafter able to return to work. His appointmeas terminated for
health reasons with effect from 16 November 2007.

2. While absent on sick leave, the complainant receavéetter
dated 1 February 2006, from the Executive DireofddNAIDS. After
referring to the complainant’s heart attack, thesdtive Director
informed him that, following “a reorganization -egme”
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in relation to the Advocacy, Communication and Lexadip
Department, he had “taken the opportunity to dtadf leadership [...]
differently, based on the requirements of the postst especially in
the area of management” and that he, the complaineould no
longer be Chief of the Centre. The Executive Doealso informed
him that an audit of the Centre “point[ed] to sasdssues [...] linked
to [his] overall management of the unit” and thatad been decided
“to expand [the audit] to ensure that [a] corredttype [...] was
presented to senior management”. The letter aléerreel to the
submission to the WHO Headquarters Grievance R#relo internal
complaints of harassment against the complainawiags added that:
“To expedite a review of these allegations, an stigation into the validity

of the complaints will be conducted by external exxp in the next few
weeks.”

3. The complainant wrote to the Executive Directorloklarch
2006 asking the reasons for the decision to rerhoweas Chief of the
Centre, and requesting an urgent meeting to distiaésand the other
issues raised in the letter of 1 February 2006stde=d that the audit
had initially been quite positive and that he hadrbprovided neither
with an opportunity to answer specific charges with the final
report. So far as concerns the claims of harassnitemtcomplainant
pointed out that it was for the Grievance Panaldoide if there was a
need for external support and asked for informatisrto the basis on
which a parallel, external investigation was tocbaeducted and for its
terms of reference.

4. Having received no reply to his letter of 1 Mardd0@, the
complainant initiated an appeal on 4 April 2006.céaing to the
report of the Board of Appeal of 6 July 2007, tlppeal was with
respect to the “decision to change his status”.him appeal, the
complainant claimed that the decision of 1 Februad96 was a
disguised disciplinary measure and asked that guashed, that he be
reinstated in his former title and post with retitbze effect, that he be
awarded “compensation for damages to his heafthekpectancy and
career”, as well as costs.
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5. In the appeal proceedings, the Administration otainthat
there had been no change to the complainant’sqrgsb description
and that, when he returned to work, discussionsldvdie held
“to identify suitable functions for him, either ithe context of
the new structure of [the Advocacy, Communicatiowl &eadership
Department] or elsewhere in the Organization”. dseated that the
decision was unrelated to the complainant’'s perémte or to the
allegations of harassment and that it was takeelysoh view of
the restructuring of that department. The Board\ppeal concluded
that the decision was arbitrary in that, althoupkré had been a
consultant’s report on restructuring the departntkat concerned the
complainant’s post, that report had been replacellarch 2006 by
a second report that did not support the recommiamiaof the
earlier one. That later report was not disclosedthi® Board by
the Administration. The Board also expressed trewvihat, given
the terms of the letter of 1 February 2006 and ftikire to reply
to the complainant’s letter of 1 March, the decisamuld “easily be
perceived as a form of covert disciplinary actioithe Board was
critical of the Administration, including with respt to its conduct
during the appeal, and found that the complainhat“been treated in
a disrespectful manner, especially in view of heslth situation, and
that this caused him moral injury by impairing prefessional dignity,
which warrant[ed] compensation”. It recommended tha decision of
1 February 2006 be quashed and that the complabepiaid 5,000
Swiss francs in moral damages and costs that watrecgvered by
other sources.

6. On 10 September 2007 the complainant was inforrhad t
UNAIDS was prepared to award him “as recommended[thg
Board’s] report, on compassionate and exceptioralrgls” the sum
of 5,000 Swiss francs in moral damages and to fmjebal costs not
covered by other sources. However, “the recommeéndé&d withdraw
the letter [...] dated 1 February 2006” was rejgcte reasons being
given for that course. In the complaint form, tleenplainant impugns
the decision conveyed to him on 10 September 2B@7seeks the
quashing of the decision of 1 February 2006, ratestent in his
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former title and post, the issuing of a two-yeantcact instead of the
one-year contract issued in July 2006, compensétiofidamages to
[his] current health, life expectancy and careas’well as costs.

7. The complainant’s arguments extend beyond the idecaf
1 February 2006 and refer to the subsequent dasismJune 2006 to
extend his contract for one year, rather than teary, and, later, to
terminate his employment for health reasons, at agethe audit, the
internal complaints of harassment and the decismrconduct an
external investigation into those complaints. ThgaDization accepts
that the complaint is receivable insofar as it @ns the decision of
1 February 2006 and the decision contained in #iterl dated
10 September 2007 but not otherwise. It is correthis submission.
More particularly and although the complainant $dug two-year
extension of his contract in his rejoinder in thd&ernal appeal
proceedings, the decision to extend the compldmarantract for
one year, rather than two, was neither the subjebts appeal nor the
impugned decision. Accordingly, internal remediesvén not been
exhausted with respect to that decision and, inorgemce with
Article VII, paragraph 1, of the Tribunal’s Statuthe claim for a two-
year extension is irreceivable. However, the Trddunay have regard
to the various matters raised by the complainastfar as they are
relevant to his argument that the decision of lrkaly 2006 was
taken in bad faith.

8. In its reply the Organization rejects the complatfea
contention that the decision of 1 February 2006 Waesed on an
irregular disciplinary measure breaching Staff Ruld Regulations
and indicative of bad faith”. It contends that feter of 1 February
“was triggered by the strategic and structural ewviof the
[department] where the complainant worked” and adds

“However, in fact no administrative action was evaken to implement

[the] decision. The complainant continued underpfevious title of Chief

[of the Centre] on the previous post and with thee post description until
his separation from UNAIDS for health reasons.”
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Somewhat inconsistently, it is argued in relationthe impugned
decision that:

“there was no sense in quashing the manageriakidactaken eighteen
months earlier. If nothing else, it would be impbksto reinstate someone
who had not been medically fit for work at the tiered was not medically
fit for work eighteen months later on a functiordamder a title that ceased
to exist effective 1 February 2006.”

9. It is clear from the fact that another person wagomted
Chief of the Centre ad interim in December 2005 @ordfirmed in that
position in June 2006, and from the further fachittthere was a
subsequent consultant’s report rejecting the recendations of the
first report on which, according to the argumentvaamted both
here and in the internal appeal, the decision &kfiruary 2006 was
based, that there was not, at that stage, anyictgting relevant to the
complainant’s post. Indeed, this is implicit in thegument of the
Organization that the complainant retained hig @hd post until his
separation from service. Thus, the reason givahgéaomplainant for
the decision that he would no longer be Chief af tbentre was
spurious. And as the Organization contends that dbplainant
continued under the previous title of Chief of @entre in his previous
post and with the same post description until l@pasation from
service, the argument that it would have been [gggtto reinstate him
to a post that ceased to exist from 1 February 20@gually spurious.
At least that is so to the extent that he could reestated
administratively. Accordingly, the impugned decisimust, to that
extent, be set aside. So, too, the earlier decisfoh February 2006
must be set aside. And to ensure that that decisasino further
adverse effect, the letter of 1 February 2006, ldced on the
complainant’s personal file, should be removed fiom

10. Although the decision of 1 February 2006 must leasgle,
it cannot be concluded that that decision was guiied disciplinary
measure. However, there are a number of mattenstipgito the
conclusion that the decision was taken in bad fditfst, there is the
fact that, at 1 February 2006, there was no restring relevant to the
complainant’s post, although there was then a malptm that effect.
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Further, no discussions were then held with the ptamant with
respect to the restructuring of the Advocacy, Comigation and
Leadership Department; he was not informed in @liirmanner that
the restructuring proposal had been replaced wititheer proposal on
3 March 2006 — a fact that was not disclosed to Hleadquarters
Board of Appeal by the Organization. No answer \ga®n to his
letter of 1 March 2006 and none to a subsequetdrlef 28 August
2006 in which he asked, amongst other things, tmfeemed as to the
outcome of the external investigation into the rawiof harassment.
It emerges for the first time in the reply of theg@nization that,
although “at one time, it had been envisaged todoonh an
investigation by an external consultant [...] tlliea was subsequently
dismissed”. So, too, it emerges for the first timehe reply that the
audit referred to in the letter of 1 February 2@é not “concern the
complainant himself or the performance of his fiort”, did not
attribute any fault to him and, although it was emdiay in February
2006, no report or findings were ever made and piacess was
eventually stopped.

11. Although neither the above matters nor any of tligeo
matters relied upon by the complainant point to grarticular
improper purpose, they are sufficient to justifyfiading that the
decision of 1 February 2006 was taken in bad fdiths therefore
unnecessary to refer to those other matters. Meredvis undesirable
to do so as they are either the subject of ong@irareedings or
negotiations.

12. The finding of bad faith requires reconsideratioh tie
recommendation of the Headquarters Board of Appéeat the
complainant be paid moral damages in the amourt,@d0 Swiss
francs for impairment of his professional reputatidhe Board made
no recommendation for damages with respect toigistgl, nor for the
consequences to his health. Although there is rexip evidence
relating the decision of 1 February 2006 to the glamant’s health,
the decision must have caused him considerablsss@ad, thus,
impeded his recovery. Having regard to these nwtthe fact that,

12



Judgment No. 2817

contrary to the Tribunal’s case law, no reasonsewgaren for rejecting
the recommendation that the decision of 1 Febr@f66 be quashed
(see Judgment 2092) and the further fact thatsadear from the
impugned decision, the amount of 5,000 francs wgreea to “on

compassionate and exceptional grounds”, rather élsatompensation
for damage to the complainant’s professional rdtathere should
be an award of moral damages in the amount of D0fédnhcs in

addition to the amount that the Organization hesadly agreed to pay.
Although the complainant has asked for “reimbursnoé legal costs
not already reimbursed by other sources”, therkbgilan order, in the
interests of finality, that the Organization pag ttomplainant’s costs
of the present proceedings in the amount of 5,084cE.

DECISION
For the above reasons,

1. The decision of 10 September 2007 is set asideetextent that it
maintained the decision of 1 February 2006, ash& tarlier
decision.

2. If the letter of 1 February 2006 has been placedthia
complainant’s personal file, the Organization sha&move it
forthwith.

3. The Organization shall reinstate the complainamiacstratively
in his post with the title of Chief of the Inforniat Centre with
effect from 1 February 2006.

4. It shall pay the complainant moral damages in thount of
10,000 Swiss francs, in accordance with considarétP, together
with costs in the amount of 5,000 francs.

5. The complaint is otherwise dismissed.
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In witness of this judgment, adopted on 8 May 20@8,Seydou Ba,
President of the Tribunal, Ms Mary G. Gaudron, Wesident, and
Ms Dolores M. Hansen, Judge, sign below, as dath€ine Comtet,
Registrar.

Delivered in public in Geneva on 8 July 2009.
Seydou Ba
Mary G. Gaudron

Dolores M. Hansen
Catherine Comtet
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