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108th Session Judgment No. 2889

THE ADMINISTRATIVE TRIBUNAL,

Considering the application for execution of Judgtri&/72 filed
by Ms P. B. on 8 June 2009, the reply of the Iragomal
Telecommunication Union (ITU) of 8 July, the comp#mt’s rejoinder
of 14 August and the ITU’s surrejoinder of 11 Segter 2009;

Considering Article Il, paragraph 5, of the Statot¢he Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. Judgment 2772 concerning the complainant’s firsinmaint

was adopted on 13 November 2008 and delivered fegbduary 2009.
It should be recalled that, after an emergency itedsation, the
complainant was absent on sick leave until 31 Jgn2@07 and was
placed on special leave with pay as from 1 Febr@@f7. In her first
complaint she requested the quashing of the decisidcr November
2007 by which the Secretary-General had, inter, aidended this
leave.
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By a letter of 10 April 2008 the Chief of the Adnstration and
Finance Department reminded the complainant that Isid been
placed on special leave with pay pending the ougcofmthe medical
examination which she had been asked to undergind\ihat she had
not complied with that request, he advised her, thnaess she did so,
her leave would end on 1 May 2008. As the SecrdBayeral decided
on 29 April to terminate the leave in question waffect from 1 May,
the days on which the complainant was absent fl@angoint onwards
were deducted from her annual leave entitlementa Bstter of 8 July
she was informed that her “annual leave entitlemafduld] be
exhausted on 10 July” and that she would be placedpecial leave
without pay as from 11 July. Since the complairdetided to remain
affiliated to both the Staff Health Insurance Fur(@&HIF)
and the United Nations Joint Staff Pension Fund JORF), she
continued to pay her share of the correspondingriboions and the
ITU exceptionally continued to pay its share ofs@ontributions.

On 12 August the complainant wrote to the SecreGayeral to
request a review of the decision of 8 July. Thiguest was rejected
by letter of 18 September. On 4 November 2008 theptainant
submitted an appeal to the Appeal Board in which abked to be
granted special leave with pay.

In the meantime, on 19 September 2008 the compitihad
written to the secretary of the ITU Staff Pensiocomnittee to draw
her attention to Rule H.3 of the UNJSPF AdministeRules which
stipulates that, whenever a participant is placedeave without pay
for reasons of health, “a request for a deternomatby the staff
pension committee [...] [whether a disability benefitist be paid to
the person concerned] shall be made by the orgamZaShe was
informed by letter of 15 October that the necesssaigps had
been taken to submit her case to the ITU Staff iBerfSommittee at
its meeting on 19 November 2008. She was also askedntact her
attending physician at her earliest convenience,the latter had
to submit a report to the ITU Medical Adviser. Thigport attested
the complainant's complete, long-term incapacity fervice. On
19 November the Committee decided to award the tmnmmt a
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disability benefit for two years as from 11 JulyO280 Relying on

Article 33(b) of the UNJSPF Regulations and on I$taff Rule 6.2.2,

on 16 December 2008 the complainant sent a laittre secretary of
the Committee to point out that, in her opinione taward of the
disability benefit in question could take effectyotafter all [her] sick

leave entitlement as from 2004, which ha[d] yeb¢ocalculated, had
been deducted”.

By Judgment 2772 the Tribunal quashed the decisibn
7 November 2007 and ordered the complainant’s ta@sent in her
post or assignment to an equivalent post. It sjgegihowever, that if
immediate reinstatement was impossible, the comgfdi should be
granted special leave with pay for no longer thiared months, that
being the period of time which the Tribunal deentmty enough for
the Union to be able to assign her to a post. 4b awarded the
complainant costs in the amount of 5,000 Swisscgan

After the ITU was notified of this judgment, the i€hof the
Administration and Finance Department informed ¢beplainant by
letter of 6 March 2009 that in view of the decistorpay her disability
benefit — of which the Tribunal had been unawarermwit adopted the
above-mentioned judgment — reinstatement appearbd impossible.
In those circumstances, he told the complainanthbrabsence from
1 May to 10 July 2008 would be treated as speesld with pay; that
the 51 days of annual leave deducted for this dasiould be credited
back to her; that her special leave without payictwihad begun on
11 July 2008, would be converted into special leantl pay until
6 November 2008, i.e. the day before that on witehITU Medical
Adviser had submitted her report certifying thag stas unfit to work
until further notice; that she would be placed @k deave as from
7 November 2008; and that the effective date am fwhich her
disability benefit would be paid, which depended‘thie exhaustion of
[her] entitlement to sick leave and ordinary leavetould be
4 February 2010. The complainant was also providét a copy
of the report which the Appeal Board had issue® drebruary 2009
concerning her appeal of 4 November 2008, in which Board
recommended the setting aside of the decisionJofy32008.
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The Administration and Finance Department informéte
Accounts Division of the changes affecting the claimant’s status by
a note of 13 March 2009, which indicated that thmglainant should
be paid her salary and reimbursed in respect ofal@l contributions
she had paid for the period 11 July 2008 to 31 M&6@09.

On 3 April the complainant wrote to the Chief oftlabove-
mentioned department to request the executiondgrdant 2772. She
stated that on 10 March she had received paymeheafosts awarded
by the Tribunal and that on 20 March she had reckithe salary
arrears for the above-mentioned period, but thathsid not yet been
reimbursed for the social contributions. She adtatishe was waiting
to be reinstated at the ITU. On 24 April she senfetier to
the Secretary-General to remind him inter aliah# tontent of the
above-mentioned judgment. The Chief of the Admiaigdn and
Finance Department confirmed by a letter of 11 Jdinat her
reinstatement could not be contemplated. In thentmaa, on 8 June
2009, the complainant had submitted to the Tribamahpplication for
execution of Judgment 2772.

B. The complainant submits that the Union is relyimgaofact that
occurred after her first complaint to evade itsigdaiion to execute
Judgment 2772 and to terminate her contract as asqossible. As
the Tribunal ordered — in the authoritative Frenarsion of its
judgment — that she should be kepia{ntenug, rather than placed, on
special leave with pay until she was reinstate@& echallenges the
decision to place her on sick leave on full saksyfrom 7 November
2008. She considers that the ITU was obliged tohmaysalary arrears
and reimburse the social contributions which shd paid for the
period 11 July 2008 to 31 March 2009 as soon st notified of the
above-mentioned judgment, but she has still noteived the
reimbursement in question. With regard to her tatesnent, she
submits that the wording of the judgment is plaid @ot open to any
interpretation. Lastly, she asserts that the awafrcher disability
benefit has not yet been confirmed by the UNJSPF.

The complainant requests the “full execution” ofigimnent 2772
or, failing that, compensation in the amount of illiom Swiss francs
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for the moral and material injury suffered. In dotdi, she claims
5,000 francs in costs. Moreover, she would likeThbunal to make it
clear that the ITU has 30 days to carry out “thibdmal’s orders”, and
to impose a fine of 500 francs per day for defaulil she is actually
reinstated in her post or assigned to an equivplesit She also claims
8 per cent annual interest, from 11 July 2008 ¢odite of payment, on
the salary arrears and the “advance payments” @élscontributions,
as well as 100,000 francs damages in compensatiatié injury she
has suffered on account of the fact that the ITY frastrated her
legitimate expectation that Judgment 2772 would siéftly and
properly executed.

C. Inits reply the Union states that, in view of thadical change in
circumstances” which has occurred since the filighe complaint
leading to Judgment 2772, the measures it has tdkenonstitute
full execution of that judgment. It submits thathiad no intention
of evading its obligation to execute the judgmebtit that the
complainant’s incapacity for service, which was gtiesed and
certified at her request in the last quarter of00in other words a
few weeks before the delivery of the above-mentigpelgment — has
made her reinstatement impossible. In this conoecit emphasises
that all the competent bodies found that the comatd was unfit for
work. Furthermore, it points out that the awardhaf disability benefit
was confirmed by the UNJSPF in February 2009.

Given the complexity of the situation, the ITU cumess that
the salary arrears were paid within a reasonabtmgef time and
that the claim for the payment of interest on tr&sms must therefore
be dismissed. It adds that the letter of 11 Jun@92€hows that
reimbursement of the social contributions was eé#gcwhen the
complainant’s salary for March 2009 was paid. The kubmits that
the claim to compensation in the amount of 1 millibrancs is
irreceivable, as it can only be interpreted as rmubmission of a
claim entered in the context of the first complaimhich the Tribunal
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has already rejected. The Union contends thatlimgfan application
for execution the complainant has breached theiptan of good faith:
since she was aware that it was impossible to ¢ed¢be judgment to
the letter, she cannot claim to have suffered ajuyy in this respect.

D. In her rejoinder the complainant reiterates herngabions.
Returning to the content of the letter of 6 Mar€l®2, she asserts that,
according to the Tribunal's case law, no organisati“may
retroactively alter at will the position of its H#ta She adds that she
could have been reinstated, as she was not grandéshbility benefit
as from 11 July 2008. Moreover, she points out thatcompensation
of 1 million francs which she is claiming would “kea up for the
damage to her health, life expectancy and cardeitier opinion, the
ITU's repeated breaches of the principle of gooithfand use of
“improper tactics” against her justify an award 180,000 francs in
damages.

E. Inits surrejoinder the Union maintains its positio

CONSIDERATIONS

1. In her first complaint, which resulted in Judgm@ii2, the
complainant challenged the decision of 7 Novembed72of the
Secretary-General of the ITU to follow the recomaeions of the
Appeal Board that the “agreed arrangements in ¢ns fof special
leave with pay [should be extended] until the firgdi of the
specialist's examination possibly necessitate ne@ngements” and
that, “the specialist’'s report permitting, [...] tkemplainant [should]
return to her former post, or be assigned to aivalgnt post, while at
the same time care [should] be taken to elimindtefaams of
mobbing”.

2. In the above-mentioned judgment the Tribunal, hg¥ound
that the Union “no longer had any valid reasondegkthe complainant
on special leave with pay in the absence of fadioked to events
after 1 February 2007 and warranting an assessofidmgr fitness to
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resume active employment”, held that the complainstmould be
“allowed to return to duties matching her grade akils, without
prejudice to the subsequent implementation of acequore to
determine whether, and on what conditions, she qviia|for active
employment, provided that the current Staff Regutest and Staff
Rules so permit”. It decided as follows:

“1. The impugned decision is quashed.

2. The complainant shall be reinstated in her msessigned to an
equivalent post as stated under 11 [of the judgment

3. The ITU shall pay the complainant costs indh@unt of 5,000 Swiss
francs.

4. All remaining claims are dismissed.”

Consideration 11 of Judgment 2772 stated that tmeptainant
must be “reinstated in her post or assigned toganvalent post” and
that, “[i]f it [wa]s impossible to reinstate her irer former post in the
immediate future, the complainant [was to] be grdngpecial leave
with pay for no longer than three months as fromdglivery of [the]
judgment”.

3. After the delivery of that judgment, the complaihegported
to the ITU on 10 February 2009 and then sent arlétt the Union on
11 February requesting execution of the judgment.

On 10 March 2009 she received a letter dated 6 IM&@09,
signed by the Chief of the Administration and FicerDepartment,
which read:

“Dear Madam,

| acknowledge receipt on 16 February 2009 of yettet of 11 February

2009 [...]. On 19 February 2009 we likewise receiwdfitial notification

of Judgment 2772 delivered by the [...] AdministratiVribunal [...] on

4 February 2009.

We have taken note of the fact that the Tribundes your reinstatement

in your post or your assignment to an equivalerst pathin three months

of the delivery of the judgment and that it ordess in the meantime, to

place you on special leave with pay.

We have also taken note of the fact that the Tdbonders the ITU to pay
you costs in the amount of 5,000 Swiss francshis tegard, we confirm
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that instructions have been given to the Accourntss®n to pay this sum
[...]

Furthermore, on 9 February 2009 the Appeal Boamvdoded to the
Secretary-General its report on your second appledl November 2008.
[...] We see that the Appeal Board takes note, fifsthe content of the
above-mentioned judgment [...] and, secondly, of fhet that, at your
request, that is on the basis of the submissioyoly attending physician of
a medical report attesting to your complete, logmgrt incapacity for
service, which report was endorsed by the ITU Madiddviser (on
7 November 2008), the [ITU] Pension Committee (@nNlbvember 2008)
and subsequently the United Nations [Joint] St&ffigfon Fund agreed to
award you a disability benefit for an initial pediof two years.

From the administrative point of view, we reminduythat your situation
was as follows:

— your leave with pay ended on 30 April 2008;

— your absence after that date was covered byexhaustion of your
annual leave entitlement up to 10 July 2008;

— as from 11 July 2008 your absence was coveredpegial leave
without pay.
In the light of all these factors, it seems tha& tonclusions which must be
drawn and the corresponding measures which mutikes by the Union
are as follows.

In view of the decision [...] to award you a disayilbenefit (as from a date
which remained to be determined), it appears iniplesto reinstate you in
the post which you used to hold, or to assign yoart equivalent post, as
required by the [Tribunal]. Nevertheless, the tewhgdudgment 2772 and
the radical change in circumstances stemming frleendecision to award
you a disability benefit (a decision of which tH&ipunal] could not have
been aware at the time of adopting Judgment 2T&&), me to consider the
application of the following measures:

1. Your absence from 1 May 2008 to 10 July 200Bictv was initially
deducted from your annual leave entitlement, isardgd as special
leave with pay. For this reason, you will be crediback with 51 days
of annual leave.

2. As from 11 July 2008, after you had exhausiagr yannual leave, you
were given special leave without pay. This is d&sthg converted into
special leave with pay from 11 July 2008 to 6 Noken2008, the date
of the day before that on which the ITU Medical As#r filed her
report attesting to your 100 per cent incapacitysfervice until further
notice. You must therefore be paid your full saléinyoughout this
period and the various contributions which you pduding the special
leave without pay must be adjusted. Similarly, dags of annual leave
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and sick leave accruing during this period will ¢redited to you. |
emphasise that this decision is in accordance thithAppeal Board's
recommendation of 9 February 2009.

3. The medical certificate submitted by your atieg physician, attesting
to your 100 per cent incapacity for service untittier notice [...], was
endorsed by the United Nations Medical Servicesti@econ 7
November 2008. On this basis, you will be placediok leave as from
that date and the whole of your entittement to sielve at
100 per cent and at 50 per cent as well as youoanieave will
therefore be used to enable you to receive youséldry for as long as
possible [...] As the enclosed calculation shows, yeill have
exhausted your leave entitlements on the evenirigFafbruary 2010.

4.]...] The effective date on which you will begio receive your
disability benefit depends [...] on the exhaustioryaiir entittement to
sick leave and ordinary leave, as stated in paphg above. As
indicated this date is 4 February 2010.

The requisite calculations are being made andbeilbent to you as soon as
possible.

[.I"

4. The complainant considers that, in view of the sieai in
Judgment 2772, she had to be kept on special wdhigoay until her
reinstatement at the ITU, which was to take plathiwthree months
of the delivery of the said judgment.

5.  The Union contends that the measures which it ddeentand
which are set out in the letter quoted above ctutstfull execution of
Judgment 2772. It submits in substance that it weble to adopt a
“measure fulfilling the letter” of point 2 of the edision
in the above-mentioned judgment because of thecahaihange in
circumstances that occurred after the filing of ¢benplaint which led
to the said judgment and, in particular, becausethef finding,
established at the complainant’s request on thesbafs a report
submitted by her attending physician, that she wvdi$ for work.

6. In accordance with the Tribunal's case law, at $tege of
execution of a judgment by the parties, and likewrsthe context of
an application for execution, the judgment In@s judicataauthority
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and must be executed as ruled (see, for instanmigmknt 1887,
under 8).

7. An exception must, however, be made to this priecighen
execution proves to be impossible owing to facta/loich the Tribunal
was unaware when it adopted its judgment. In tistamt case, the
complainant’'s complete, long-term incapacity forrve® was
established at her request and on the basis qfaat reubmitted by her
attending physician on 31 October 2008, and the Stbff Pension
Committee decided on 19 November 2008 to awardahdisability
benefit.

In these circumstances, the Union could refrain mfro
reinstating the complainant without breaching itdigations under
Judgment 2772 which, moreover, had expressly egetsathe
possibility that a procedure might be implemented determine
whether, and on what conditions, the complainans fitafor active
employment. By taking the action set out in théeledf 6 March 2009,
the Union therefore committed no fault.

8. It may be concluded from the above that the apitica
cannot be granted.

DECISION

For the above reasons,
The application is dismissed.
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In witness of this judgment, adopted on 13 Novemi2€09,

Mr Seydou Ba, Vice-President of the Tribunal, Ma@e Rouiller,
Judge, and Mr Patrick Frydman, Judge, sign belevwgaal, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 3 February 2010.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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