Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

109th Session Judgment No. 2915

THE ADMINISTRATIVE TRIBUNAL,

Considering the first complaint filed by Ms H. Lgainst the
World Intellectual Property Organization (WIPQO) dB October 2008,
the Organization’s reply of 21 January 2009, thenglainant’s
rejoinder of 6 April and the addendum of 14 Apiind WIPO'’s
surrejoinder of 8 June 2009;

Considering the second complaint filed by the caimaint against
WIPO on 15 October 2008, the Organization’s reply o
21 January 2009, the complainant’s rejoinder of@illand WIPQO'’s
surrejoinder of 8 June 2009;

Considering the third complaint filed by the compént against
WIPO on 15 October 2008, the Organization’'s redy2d January
2009, the complainant’s rejoinder of 6 April, WIRGsurrejoinder of 8
June, the Organization’s additional submissions 26f June, the
complainant’s comments thereon of 23 November anBQA$ final
comments of 17 December 2009;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;
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Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, an American national, was born2énMay
1947. She joined WIPO in January 1980 as a legateofunder a
fixed-term contract and was granted a permaneriafpent in July
1987. As from September 1998 she held grade D-g. rStired on
30 November 2007.

By a memorandum of 27 June 2006 addressed to trectbi
General and the Director of the Human Resources ayflement
Department (HRMD) the complainant’s supervisor repended that,
pursuant to Staff Regulation 9.8 and Office Inginrce10/2006, she be
granted a two-year extension of her contract beybed statutory
retirement age of 60. She explained that such &nsion was in the
best interest of the Organization and was justifiedight of the
complainant’s personal situation and, in particutae fact that she
was solely responsible for her children’s educatiosxpenses. She
therefore recommended that her contract be extenfted
21 May 2007 to 21 May 2009.

By letter of 16 November 2006 the complainant waermed
that, on the basis of Staff Regulation 9.8(c) —alhprovides that
the Director General may authorise, in specificesagextension of
retirement age limits up to the age of 65 if hesiders it to be in the
interest of the Organization — her contract woutd dxtended, on
an exceptional basis, up to 30 November 2007 bat tio further
extension would be made. On 23 November 2006 sliewo the
Director General indicating, inter alia, that slkeserved a promotion to
grade D-2.

On 6 August 2007 the complainant was notified tisae
would receive an education grant advance at a 8/ptbrating for
the scholastic year 2007-2008. On 31 August shéevioothe Director
of HRMD requesting that she be allowed 50 per cehtthe
education grant. According to Staff Rule 3.11.1€%)([w]here a staff
member’s period of service does not cover the $ulolastic year,
the amount of the grant shall be that proportiorth&f annual grant
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which the period of service bears to the full sekbt year”.
The complainant explained that her daughter's &daholastic year
consisted of two separate semesters with the dinst commencing
on 28 August 2007 and ending on 17 December 208&. &lded
that, even if the Organization wanted to subtraet two weeks in
December on the ground that her contract wouldeen80 November
2007, she should be awarded slightly less thanhaifebut certainly
not one third of the education grant.

The complainant’s new supervisor wrote to the Doeceneral
on 9 October 2007 to support the recommendationentagd the
complainant’s previous supervisor to grant her a-y@ar extension
until May 2009. He added that an extension evertoupay 2008
would resolve the outstanding issue concerningpttoeating of the
education grant. The complainant put forward thmesaequest in a
memorandum of 25 October 2007 and on 14 Novembemstified
the Director General that, without a written resgrirom him by
19 November 2007, she would consider his silencea aegative
decision.

On 30 October 2007 the Director of HRMD informede th
complainant that the Legal Counsel had been catsalhd that, in the
latter’s view, the prorating calculation of 3/9thss correctly applied
taking into account the full scholastic year of teemesters, i.e. nine
months, and her retirement date. Consequentlyptheata of 3/9ths
should be used to finalise her closing claim. Imamorandum of
2 November 2007 to the Director General the complai pressed
her request to be allowed 50 per cent of the etucarant. Five
days later, she submitted her education grant ckainthe HRMD
Entitlements and Classification Section indicatihgt her daughter
would take part in a programme ending on 11 Api0& On
14 November 2007 the Section instructed the Findregartment of
the closure of her education grant claim at a pirayeof 6/15ths.

Having received no reply to her memorandum of 25o00er,
the complainant wrote three letters to the Direc@eneral on
26 November 2007. In the first letter she requesitatl he review his
implied refusal to extend her retirement age toyéars. In her second
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letter she asked the Director General to awardiheccordance with
Staff Rule 3.11.1(C)(e), half of the education gréor 2007-2008.
She also claimed “monetary and moral damageshdrthird letter she
asked in particular to be promoted to grade D-hwétroactive effect
from February 2004 and to have her retirement agended to
62 years or to be granted equivalent monetary caosgi®n. By a
letter of 6 December 2007 the Director of HRMD fied her that the
Director General had decided to reject her requests

The complainant filed three appeals with the Appgahrd by a
letter dated 14 February 2008. In her first appsze challenged
the decision not to extend her contract beyond 8@elhber 2007 and
asked that her retirement date be extended untibked birthday in
May 2009 or that she be granted equivalent monetangpensation.
She also claimed moral damages. In her second lagipezhallenged
the decisions of 30 October and 14 November 200itaroing the
prorating of the education grant for 2007-2008.hkr third appeal
she contested a series of decisions, acts andigagctvhich, when
considered as a whole, showed a consistent andinghgattern of
harassment. She also referred to her first two a@ppend the related
claims therein. In addition, she alleged discrirtiova with regard to
the refusal to promote her to grade D-2. In theedhappeals she
alleged that the internal appeal proceedings waveetl by breach of
due process and possible conflict of interest.

In its report of 18 July 2008 the Board recommentiet the
first two appeals be dismissed and that the maittdrarassment be
referred to the Internal Audit and Oversight Digisi (IAOD) for
investigation. It noted that, in accordance witafSRegulation 9.8(b),
the complainant's compulsory retirement age wasa6@ that, in
accordance with Staff Regulation 9.8(c), the grantf an extension is
at the discretion of the Director General. It distd that the education
grant was correctly calculated in accordance withtaffS
Rule 3.11.1(C)(e).

By letter of 5 September 2008 the Director of HRNformed
the complainant that the Director General had detitb reject her
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first two appeals in accordance with the Board'siatasions and
that she would be informed in due course aboutinbairy process
conducted in relation to her allegations of haras#mShe brings her
three complaints in respect of that decision.

B. In support of her first complaint concerning thetesmsion of

her contract, the complainant explains that whea tlompulsory
retirement age was raised in November 1990 fronro@2 WIPO was

legally compelled to ensure that staff who joinbé@ tOrganization
prior to that date retained their right to retitatee age of 60 with a full
pension. That right was embodied in Staff Regutafid@(b). However,
in her view, Staff Regulation 9.8 is inherentlyalisinatory as it has
transformed a vested right into an obligation, ¢bgr creating two
categories of staff: those subject to a compulsetiyement age of 60
and those who must retire at the age of 62. Suctiiffarence

is unfair and results in discriminatory employmeonditions to the
detriment of staff, who like her, are compelled¢tire at 60 years of
age. She contends that she suffered financial dssa result of the
decision not to extend her retirement age to 62.

She acknowledges that, in accordance with StaffiRégn 9.8(c),
the Director General's decision to extend a contoayond retirement
age is discretionary but contends that, in her,dhserefusal to grant
her an extension of more than six months was arpitiShe submits
that the Director General's decision to depart frber supervisors’
recommendations was not substantiated and thatsthrsequent
reasons given to her orally were neither clearaubrerent. She adds
that the political context in which the decisionkimg process took
place suggests that the Director General's decigias motivated by
bad faith and improper purpose. She contends lieaf\tiministration
was trying to free up high-level posts, such as hier distribute them
to the Director General’s political allies.

The complainant criticises the lack of transpardndaye decision-
making process and contests the Administration’seri®n that
extensions beyond statutory retirement age may famted only
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once and for a maximum of six months. To support \new, she
refers to staff who benefited from longer extensjone. ten or
12 months, beyond statutory retirement age. Sheeftive contends
that her right to equal treatment was denied.

In her second complaint the complainant submitst tBtaff
Rule 3.11.1(C)(e) was not applied correctly withgael to the
calculation of the education grant for 2007-2008¢e Sargues that
she should have been allowed 50 per cent — oraat B0 per cent
“minus two weeks” — of the education grant giveatther daughter’s
scholastic year consisted of two semesters, teedfrwhich ended in
mid-December 2007. It means that her daughter madsa completed
half of her scholastic year by November 2007, whlea retired. She
points out that, in November 2007, she informed Algeninistration
that her daughter's second semester would end okpfilL2008. She
was subsequently informed that the Administrationsidered the full
scholastic year to consist of seven and a half hzoahd not seven
months. She questions the Administration’s decidioat a month
ending on 11 April constituted half a month for tperpose of
calculating the education grant.

She contends that she was denied due processrirsofdRMD
did not provide her with relevant information comiag the prorating
of the education grant. Thus, she was not inforofetie rounding-off
formulas used nor was she given reasons as tcetlisi@h to disregard
the documentation she had submitted to justify @&Ocent prorating.
In addition, she did not receive a copy of the mpinof the Legal
Counsel concerning the prorating of her educati@mty In her view,
the lack of transparency shows a lack of good faiththe part of
WIPO. She also criticises the Appeal Board's recemdation
to endorse the Administration’s calculation of thducation grant
without giving any justification.

The complainant submits that during a meeting heldthe
summer of 2007 the Director General and the Direcfo HRMD
misled her into the false expectation that she migleeive a full
education grant. She therefore alleges bad faitth wolation of
“ethical standards”.
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In her third complaint the complainant asserts thhaé was
harassed as from late 2003. To support her assegle mentions
different acts and practiceand alleges abuse of authority and
discrimination. She contests the decision to réifier matter to the
IAOD and questions its impartiality and independerghe also points
to the Director General’s inaction after having hégormed in 2004
that she was being harassed.

The complainant submits, in her three complaitiat the internal
appeal proceedings were flawed by breach of dueepsd She
contends that some members of senior managemeaiydimng
the Director General, exerted pressure to pershadeot to pursue her
internal appeals. She also alleges possible confiic interest
and violation of the obligation of confidentialitin the Appeal
Board's decision-making process insofar as a staffnber, who was
providing administrative support to the Appeal Bhawas at the
same time working for the Director of the Direct@eneral’s Cabinet
The complainant claims additional irregularitiestie internal appeal
proceedings. For instance, she claims that therlett 6 December
2007, denying her requests for review, was signethe Director of
HRMD without any delegation of authority from thér&ctor General,
who is, according to Staff Rule 11.1.1(b), the cetapt authority
in that respect. She also points out that the Qzgtian’'s reply
to the Appeal Board was not signed by the LegalnSel Moreover,
the Board did not meet the time limits set in SRffle 11.1.1(e)(7)
and (8) with regard to the commencing of delibersi and the
submission of conclusions. She alleges confusionoathe date of
transmission of the Appeal Board’s conclusions. &hBe criticises the
fact that the final decision was not sent to herdwyistered mail and
that no date was visible on the envelope; consdtyighe date of
dispatch is disputable. She further submits that Alppeal Board's
conclusions are incomplete and factually inaccurate

In each of her complaints the complainant asksTihleunal to
quash the impugned decision, as well as the Appgadrd’s
recommendations. She claims material and moral dasyas well as
costs.
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C. In its reply to the first complaint WIPO indicatébat Staff

Regulation 9.8 provides that staff members reatuiteetween
1 November 1977 and 1 November 1990 “shall notdiaimed” in

service beyond the age of 60 years, which clearbama that the
incumbent’s consent was not required to apply tothe mandatory
retirement age of 60. It stresses that the retiknage of 60 was
part of the conditions of employment she had aetkfty signing
her contract in January 1980. It rejects the arguntbat Staff

Regulation 9.8 is discriminatory or unfair explaigithat there is a
relevant difference between staff who were recduiteetween
1 November 1977 and 1 November 1990 and those vene mecruited
after that last date. The financial situation c# thnited Nations Joint
Staff Pension Fund (UNJSPF) deteriorated over tearsy and
measures had to be taken to reduce an actuarialamte of the Fund;
one of the measures was to prolong the years afilcotion.

The Organization denies that the Director Generésision to
grant the complainant an extension of six months wagbitrary or
abusive. It recalls that, in the letter of extensidt was indicated
that careful consideration had been given to tlgraents brought
forward concerning the complainant’s work and henspnal situation.
Moreover, there was no basis to allow the compfdiraequest given
that an extension beyond statutory retirement aae lbe granted only
once. It also denies that the letter informing tenplainant that her
contract would be extended for six months was sigmathout
delegation of authority. It was sent by the DireetbHRMD on behalf
of the Director General who had authorised it.

Regarding the length of extensions, the defendagitates that
it varies depending on the justifying circumstandhe only limitation
is laid down in Staff Regulation 9.8(c), which piaes that exceptional
extensions shall not be granted beyond the agé.ofi6e practice of
granting extensions only under very exceptionauritstances and on
a one-time basis started as an express policy drd006. Following
the issuing of Office Instruction 10/2006 on retient age in February
2006, the Director General considerably narrowes discretionary
authority with regard to extension of contractsdyey/retirement age.
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In reply to the second complaint WIPO states th&affS
Rule 3.11.1(C)(e) clearly provides that a staff raemwho retires
before the end of the period under consideratigmientitled to a full
education grant. Although the Staff Regulations &taff Rules
do not define a “full scholastic year”, it argudst it is commonly
understood as referring to a period of time thaesdmot exceed
12 months and that it is not divided into semesteirmesters or other
parts for the purpose of calculating the educagjrant. Explanations
as to the prorating are to be found in Staff Retjprial 2.3 according to
which, in case of doubt as to the interpretatioSwaiff Regulations and
Staff Rules, the Director General shall be guidedhe practice in the
other intergovernmental organisations with their adwarters
in Geneva or New York. It refers in particular to Administrative
Instruction of the United Nations Secretariat onegadion grant, which
provides that periods of 11 to 20 days shall benas half a month.

WIPO indicates that the formula used to calculate education
grant is contained in Staff Rule 3.11.1(C)(e) amat the complainant
was given reasons for not being allowed half of édecation grant.
Indeed, by a memorandum dated 30 October 2007 slkeinformed
that she would not receive half of the educatiomangrbecause
the full scholastic year of her daughter consistédwo semesters,
i.e. nine months, and that she was due to retirBOoNovember 2007.
Moreover, she was notified, by an e-mail of 12 Nuber 2007,
that the 11 days in April would be rounded up tdf mamonth in
conformity with internal practices. As to the fabiat she was not
provided with a copy of the opinion of the Legalu@ieel concerning
the method of calculating the education grant, @eganization
indicates that it is classified as privileged imf@tion and could not be
made available to her. It denies any bad faith lom part of the
Director General or the Director of HRMD.

In its reply to the third complaint the Organizatsubmits that the
allegations of harassment are irreceivable foufaito exhaust internal
remedies. It explains that, as recommended by thygedl Board, the
Director General has referred the matter to theDAOr investigation;
since the investigation is pending, no final dexidnas yet been taken.
It submits that the complainant has produced ndemge that the

9
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investigation would not be completed within a rewdde period of
time; consequently, there is no reason to refer
the matter directly to the Tribunal. It adds thia¢ tRevised Internal
Audit Charter establishes the independence of titerdal Auditor
whose primary mandate is to conduct legal inquitiesexamine
allegations of unlawful acts and wrongdoings ineortb determine
whether they have occurred and, if so, the personpersons
responsible. The defendant indicates that the mats not referred to
the IAOD in 2004 or 2005 because it was only in 8ha2008 that the
complainant provided details as to the identitytltod persons who
allegedly created a hostile working environment.

Regarding the alleged procedural irregularities P@Icontends
that the IAOD is conducting an investigation toabtish whether the
complainant was subjected to harassment. The claiade in that
respect are consequently irreceivable for faillweexhaust internal
remedies. In any event, it denies any conflictraéliest pointing out
that the staff member to whom the complainant reterwas an
administrative assistant who did not take parthia Appeal Board's
decision-making process. Regarding the alleged laiclidelegated
authority, the defendant points out that the Doecf HRMD clearly
stated in the letter of 6 December 2007 that thedbor General had
examined her letters of 26 November 2007 and thawds informing
her of the Director General’'s decision in that sedp Regarding the
reply to the Appeal Board, it states that a selgigal officer signed it
on behalf of the Legal Counsel. The Appeal Board rdit submit its
conclusions to the Director General within the prigged 12 weeks
from the date on which the appeals were filed beedhe extensions
granted to the parties for submitting their subioiss had the effect of
closing the pleadings on 20 June 2008. The deféndaas not
understand why the alleged confusion as to the afat@nsmission of

10
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the Appeal Board's conclusions affects the complatingiven that the
time for filing a complaint with the Tribunal stad to run from the
time the complainant was notified of the final ddémn and not from

the date of transmission of the Board's conclusidRegarding the
absence of a visible date on the envelope, it atd&that there is no
provision in the Staff Regulations and Staff Rulkeguiring that a final

decision be sent by registered mail. It furtherieerihat the Appeal
Board’s report was incomplete. Since the Boardmenended that the
allegations of harassment should be investigatetthdoyAOD, it is not

surprising that it did not examine certain issuesddition, the alleged
errors in the Board’s report concerned facts thetewnot relevant to
the issues contested in the appeal proceedings.

D. In her rejoinder concerning the first complaint tt@mplainant
maintains that the different treatment in Staff ®agon 9.8 between
the group of staff whose statutory retirement agé0d and the group
for which it is 62 is not “appropriate and adaptadhd it constitutes a
breach of the principle of equal treatment. Shessks that allowing a
staff member who is subject to the 60-year compuylsetirement age
to retire at 62 would not have adversely affectesldctuarial balance
of the UNJSPF. She contends that the rule containe®ffice
Instruction 10/2006, according to which extensi@ydnd retirement
age may be granted only once, is illegal insofait emends Staff
Regulation 9.8 without the approval of the Coortiora Committee.
She adds that, when she signed her contract irmdat@80, there was
no option as to the retirement age, which was sé0aShe expands
her claim for damages to include “monetary damades”loss of
revenue alleging that she was led to believe th&Q@vould offer her
consultancy agreements after she had retired; henwaw offers were
made because she had filed appeals with the Afgueat. She claims
additional moral damages and also asks that anyétaoy damages”
paid to her include interest.

Regarding her second complaint the complainanenagits her
pleas. Concerning her claim for moral damages ske ® be granted
interest on any amount paid to her. She adds hiea&inount of moral

11
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damages should be increased if the Tribunal corsltidat the internal
appeal process shows a fatal flaw.

Regarding her third complaint the complainant poimtt that the
IAOD has not yet completed its investigation. Irr kiew, this is an
unreasonable and unjustified delay in the resatutb her claim of
harassment, which constitutes a breach of due gscaed a failure to
treat her with dignity. She increases the amoumhafal damages she
claims and asks that any damages paid to her iad¢hidrest.

E. In its surrejoinder concerning the first complaiWwIPO
maintains that, when the complainant joined the a@ization, she
accepted the condition to retire at the age of I60asserts that
Office Instruction 10/2006 was “properly publishadd issued”. The
defendant submits that it was not aware of any merhaving been
made to the complainant regarding a consultancy.

Regarding the second complaint the Organizatiomtais its
position. It points out that the complainant did giwe any reasons for
raising the amount of moral damages claimed.

F. In additional submissions on the complainant’sahiomplaint,
WIPO indicates that the IAOD has completed its stigmtion and that
it held that there was no factual basis to suppwoet complainant’s
allegation of harassment. The Director General sssibthe IAOD’s
findings and so informed the complainant by a tetfe26 June 2009.

G. In her reply to the additional submissions the clamgant alleges
bad faith on the part of the Organization. She alsatends that
the investigation process was not conducted innelyi manner.
Consequently, she asks the Tribunal to set as&léNOD’s report and
the Director General’'s decision to endorse it. 8l#® claims moral
damages.

H. In its final comments WIPO denies any delay in itheestigation

process and provides details of the IAOD’s findiragsicerning the
allegation of harassment.

12
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CONSIDERATIONS

1. The complainant challenges decisions with respedhtee
internal appeals dealing, respectively, with a sieai not to extend her
retirement date for more than six months, the armallowed on a pro
rata basis for an education grant for her daughtet a claim of
harassment. The decisions relating to the firstisgoes also form part
of her claim of harassment and, in each complaettical issues are
raised as to the internal appeal proceedings.tlideefore appropriate
that the complaints be joined, as were her inteaippkals.

2.  The complainant joined WIPO in 1980 and reachedathe
of 60 in May 2007. WIPO Staff Regulation 9.8 reletha provides:
“(a) Staff members whose appointments took effectioafter November

1, 1990, shall not be retained in service beyone thge of
62 years.

(b) Staff members whose appointment took effect on after
November 1, 1977, and prior to November 1, 1994l stot be retained in
service beyond the age of 60 years.

(c) Notwithstanding paragraphs (a) and (b) abole,Rirector General

may authorize, in specific cases, extension ofetHiesits up to the age of

65 years if he considers it to be in the interéshe Organization.”
On 27 June 2006 the complainant's then supervisoommended
a two-year extension beyond her statutory retirdnmege on the
basis that it would be in the best interest of@ganization to “allow
her to implement the objectives and strategies lskfd] set”. The
recommendation also mentioned the complainant’sl,nags a single
mother, “to continue working to pay for her daughteducation”. On
16 November 2006 the Director of HRMD wrote to ttemplainant
informing her that:

“Pursuant to Regulation 9.8(c) [...] it has beegided to authorize, on an
exceptional basis, the extension of your employmeantract until
November 30, 2007.

No further extension may be made.”

The complainant wrote to the Director General orN28ember 2006,
thanking him for his approval of a six-month exiensand expressing

13
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the hope that it would provide “a reasonable tireeiqu to consider
various options beyond November 2007".

3. On 9 October 2007 the complainant’'s new superwigate
to the Director General supporting the earlier neceendation of June
2006 for a two-year extension and pointing out thagn an extension
until May 2008 would be welcome and would resolve tjuestion of
the “pro-rating of her younger daughter's educatgmant for the
academic year 2007-2008". The Director Generalndidreply to that
letter or to subsequent memoranda of 25 Octoberldntlovember
2007 in which the complainant sought a longer othfer extension of
her retirement age. Having received no reply ts ttarrespondence,
she initiated her internal appeals on 26 Novemb@d72 In July
2008 the Appeal Board recommended that the apeéating to the
extension of the complainant’s retirement age lipatdismissed and
she was advised of the Director General’s decisiothat effect in
September 2008. That decision is the subject dfitstecomplaint.

4. Leaving aside her argument with respect to therriale
appeal proceedings, the complainant raises twessaiith respect to
the decision not to extend her retirement date bgerthan six months.
The first concerns the validity of Staff Regulati®8(b). It is put that
because subparagraph (b) does not allow staff menithe flexibility
to continue working at least until age 62 if theyveish, [it] is totally
contrary to all legal notions of a vested righiyrfass, equal treatment
and equity”. The second and alternative argumernhas the actual
decision was flawed.

5. In order to understand the first argument, it isassary to
recount some of the background leading to differeampulsory
retirement ages for those who joined WIPO befoldo¥ember 1990
and those who joined after that date. Leaving aghizse staff
members who joined WIPO prior to 1 November 191@, retirement
age was 60. Because of the need to balance thedJNations Joint
Staff Pension Fund (UNJSPF), the United NationseGdnmssembly
resolved in December 1989 that “[flor participantéio enter or

14
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re-enter the Fund on or after 1 January 1990, dnenal retirement age
[should] be 62”. Clearly, it was not intended téeaf the right of those
who had joined the UNJSPF earlier to retire onligoinsion at the age
of 60. WIPO gave effect to this resolution by imlucing Staff
Regulation 9.8(a) and by making special transili@meangements for
those who entered service between 1 January a@att@ber 1990.

6. The complainant contends, by reference to a staitmee
State ex rel. Milligan v. Ritter's Estate, Ind. App6 N.E 2d 736
at 743, that a vested right is a “right completd aansummated and of
such a character that it cannot be divested witktweitconsent of the
person to whom it belongs”, that “consent” is catito the definition
of a vested right and that continuing consent eagary to support a
compulsory retirement age of 60 for staff membeh® wntered into
service prior to 1 November 1990. From this sheiesghat, following
the introduction of Staff Regulation 9.8(a), thoswaff members
“should have the choice of either retaining theisted right [to retire
at 60] or [...] availing themselves of the [rightretire at] 62”. To the
extent that the latter proposition is premised lw riotion of a vested
right, it must be rejected. It is correct that asted right cannot be
divested without the consent of the person to whbnbelongs.
However, it does not follow that a correspondingnditon
or obligation — in this case, the condition or ghtion to retire at 60 —
depends on continuing consent. A condition onceegted or an
obligation once entered — as was the case whetothplainant joined
WIPO — endures unless and until it is performedth@ person is
released from it either absolutely or by substiutiof a different
and mutually agreed condition or obligation. Thenptainant has not
been released from the condition or obligationetreé at 60 and, thus,
the question whether she should be allowed to ghadbether to retire
at 60 or 62 depends on whether or not that is reduiy the principle
of equality, which embraces the notions of fairnass equity also
invoked in her argument.

7. By reference to what was said in Judgment 2313, the

complainant argues that a different date of emnityg service is not a
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“relevant difference” warranting different treatmevith respect to the
age of retirement and, if it is, the different traant is not “appropriate
and adapted” to that difference. The different ddtentry into service

is not the relevant difference in the present caBee relevant

difference is that persons who entered into serdoeor after 1

November 1977 and prior to 1 November 1990 ardledtio retire on

a full pension at the age of 60, whereas thoseevitered service after
that date are not so entitled until the age of BRat difference

warrants different retirement ages. The complaimres not contend
otherwise. What she contends is that there shoaild bhoice on the
part of those in her position to retire either @td@ at 62. However,
that would not bring about a situation of equalég,there would be no
equivalent choice for those who entered servicer aft November

1990. It is not to the point that the choice foriabhthe complainant
contends would not have an adverse impact on th&SPN and that it
might not affect the personnel practices of theaDization. The fact
remains that those who entered the Organizaticer dftNovember

1990 would not be able to retire with a full pemset the age of 60
and, thus, would not be in the same position asctireplainant. In

these circumstances and even though the confefrralahoice as to
retirement age may have been an appropriate wagaling with the

different pension rights, it cannot be said that #pecification of

different retirement ages without any choice in thatter was not
appropriate and adapted to the change in the Fund.

8. So far as concerns the actual decision to exterel th
complainant’s retirement date by no more than sixontms,
two matters should be noted. The first is that #fect of Staff
Regulation 9.8(c) is that the Director General’thatity to approve an
extension is subject to the condition precedertttlibaconsiders that it
is in the interest of the Organization to do so.afllis a value
judgement and the decision in question may be ehgdéld on the same
grounds as a discretionary decision. However, ttimate question in
issue is not whether or not the extension is in ititerest of the
Organization but whether the Director General ab#rs that it is. The
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second matter to be noted is that in February 20060ffice
Instruction 10/2006, the Director General advised:
“[...] posts vacated by retired staff members Ignéater flexibility to the
post management process of the International Buraaoh appointment
extensions would, therefore, only take place urtier most exceptional
circumstances, on a one-time basis, based on diegroperational and
financial considerations, in keeping with the besterests of the
Organization.”
The complainant argues that Office Instruction Q0Ris irrelevant to
her case because the letter of 16 November 2006minig her of the
approval of a six-month extension does not makereeice to it. That
argument must be rejected. The letter refers toetktension being
granted on an “exceptional basis” and expresshgstthat no further
extension will be granted, matters which derivenfrahe Office
Instruction and not from the terms of RegulatioB(&).

9. The complainant’s principal argument with respezttite
decision to extend her retirement date by onlyrsonths is that no
reasons were initially given for the decision arwhtt subsequent
reasons were not clear, coherent or transpareatajues that neither
Staff Regulation 9.8(c) nor Office Instruction 100& provides any
“concrete, objective criteria” and likens the stadmt as to “post
management flexibility” in the Office Instructioro tthe ground of
“rejuvenat[ion of] the Inspectorate” considered Judgment 2125.
In that case the Tribunal stated that that grounas whighly
guestionable” and although “not in itself reprelieles [...] it could be
used to justify a systematic refusal to depart fittwn rule governing
the normal age of retirement”. The present caséerdiffrom that
considered in Judgment 2125 in that the authamityuestion there was
conditioned on “the interest of the Agency” rathbian that the
decision-maker considered that to be the caselsmdtaff member, in
fact, satisfied the criteria which had earlier been for granting an
extension and which, thus, fettered the decisiokemsa discretion.

10. No specific reasons were given in the letter oNbvember
2006 for extending the complainant’s retirementedhy only six
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months. Had there been a refusal of any extengiomy well be that
some specific reason should have been given. Hawigevehe context
of the requirement that the Director General carsid that it was in
the interest of the Organization to grant an exéemnand having regard
to the terms of Office Instruction 10/2006, thetdetgranting a six-
month extension could only be construed as a statethat, in the
light of the recommendation of the complainant'peswisor, he
considered that it was in the operational and fir@ninterest of the
Organization to extend her retirement date formrsonths, but not for
any longer period. In the absence of specific datiettering the basis
on which the Director General might consider thatatension was in
the interest of the Organization, this was suffitieeason. In
particular, it enabled the complainant to challettge decision, if she
so wished, on the basis that the operational arzhdial interest of the
Organization would not materially change after signths. This she
did not do.

11. In relation to the “reasons” later provided for thecision to
extend the complainant’s retirement date by ontynsonths, she states
that the Director of HRMD told her that her postsweequired
to allow for someone’s promotion. This is not denielowever, she
does not say when this conversation occurredtdt e recalled that in
November 2006 the complainant initially expressed $atisfaction
with the extension of six months, although, it seerthere were
discussions with her then supervisor in the sameltimand in
December 2006 and January 2007 with her new sigmerwvith
respect to the course she might take to get a toogefurther
extension. In the result, she met with the Direcd@meral and the
Director of HRMD in July or August 2007. It seenikely that the
conversation with the latter took place at aboig time. If so, the
statement is explicable on the basis that plang wkeady in train to
promote someone else to her position and she wagm®med, rather
than that she was given a new or additional redeorthe earlier
decision with respect to her retirement date. kdbsence of further
evidence, the statement must be viewed in that arann
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12. Other “reasons”, according to the complainant, were
advanced for the decision in the meeting with tivedor General and
the Director of HRMD in July or August 2007. Shates that the
Director General informed her that “he could nat@ad any extension,
to any staff member, longer than six months anddwd not make
any exceptions to such a rule, and especially sthéncase of a US
national”. The Director of HRMD denies that thesatesments were
made, apparently on the basis of his contemporaneote. It is also
denied that there was a “six-month rule”. Thereashing in Office
Instruction 10/2006 to suggest that there is or avasle to that effect
and its non-existence is consistent with the faat two other persons
who retired in 2007 were granted, respectively, em tand a
12-month extension. In the circumstances, the fidbgannot accept
that a “six-month rule” was ever advanced as aoreésr the decision
with respect to the complainant's retirement datel, aas it was
allegedly part of the same explanation, the Tribwlmes not accept
that reference was made to her nationality.

13. Anissue is also raised by the complainant asé¢ddhe-time
basis” limitation in Office Instruction 10/2006. &hargues that
it imposes a limitation on Staff Regulation 9.8¢djhout the required
approval of Member States. She also contendséhabns should have
been given for its imposition in her case. Thegpiaents must be
rejected. The Director General could have estaftisla regime
whereby he considered short-term extensions geridtiowever, he
established a system for granting extensions omextime basis.
Office Instruction 10/2006 does not limit the perifor which an
extension may be granted and, thus, is not incamdisvith Staff
Regulation 9.8(c). It is clear from Office Instriact 10/2006 that a
recommendation must be made by the relevant PrageaManager
before any decision is made with respect to thereston of a staff
member’s retirement date. It is inconceivable, ha tontext of that
Instruction, that a recommendation would not spetife period of
extension sought, as it did in the present caseth€oextent that it
provides for a shorter period than that requedtedresulting decision

19



Judgment No. 2915

may be the subject of an appeal. If it is not afggkaithin time, it is
beyond challenge. The statement in the letter oNb8ember 2006
that “no further extension may be made” gave effecthat general
rule and, also, to Office Instruction 10/2006. Thaing so, there was
no need for the Director General to give reasongi® statement.

14. The complainant also contends, by reference tdeims of
the letter of 16 November 2006 and the fact thatas signed by the
Director of HRMD, that the decision in question waken by him and
not by the Director General who has sole autheaitgrant or refuse an
extension of a staff member’s retirement date. Meee, she points
out that the letter does not cite any delegatiorawthority to the
Director of HRMD. The fact that the Director Gerled&l not sign the
letter does not mean that he did not take the aeledecision. The
signing of the letter by the Director of HRMD is rmistent with
normal personnel practice. Moreover, the presumptd regularity
applies in the absence of cogent evidence to th#rary. The
complainant’s argument is based on speculationcogént evidence,
and, therefore, must be rejected.

15. The only other arguments that are relevant to gesibn not
to extend the complainant’s retirement date beyirdnonths is that
it was arbitrary and motivated by bad faith andriomger purpose. The
complainant relies on action taken to change theh bdate of
a staff member in the Organization’s records andreolassify
some staff members from a 60-year to a 62-yeareraéint category
to argue that the decision in her case was arpitidowever, the
birth date in question was changed as a result ofuat order that
WIPO considered itself bound to respect. The retiaation was a
transitional measure with respect to staff membetso joined
the Organization between 1 January and 31 Octd#0 and were not
entitled to a full pension at the age of 60 becafsthe amendment
effected to the UNJSPF'’s rules with effect fromahuary 1990. These
actions do not establish that the decision in imato the complainant
was arbitrary. In regard to the argument that thecision
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was motivated by improper purpose, it is said thatDirector General
and some of his close colleagues were “tryingee fip as many high-
level posts as possible [...] with the intentiordidtributing those posts
[...] as compensation to the Director-General'stigal allies [...] and
to do so by circumventing the appointment and pt@moboard
procedures required by WIPO Staff Regulations
and Rules”. In support of this argument, the coinplat relies on
a statement of the Staff Council of 25 January 2808 articles that
appeared in the Geneva press in April, May and 2008. Much more
than a statement from the Staff Council in Januafp8 and
subsequent press reports is necessary to establshthe Director
General’s decision of November 2006 was part dba o free up the
complainant’s post for the purpose alleged. Aceulyi, the argument
is rejected.

16. It is convenient to turn to the second and thirchplaints
before considering the complainant's argument wihpect to the
internal appeal proceedings. In the second contplaeé complainant
impugns the decision of the Director General dismi her appeal
with respect to the proportion of the educationngayable for her
younger daughter. Staff Rule 3.11.1(C)(e) releyagmtbvides:

“Where a staff member’s period of service doesaower the full scholastic
year, the amount of the grant shall be that progorf the annual grant
which the period of service bears to the full selstit year.”
In a letter dated 31 August 2007 to the DirectoHBMD challenging
a calculation which allowed only one third of theamf, the
complainant explained that her daughter attendsadlege where:
“[...] her full scholastic year consists of two semte, self-contained
semesters, each representing one half (50%) dfdhelastic year (not one
third). The first semester, referred to as the Balinester, commences in
late August and ends in mid-December. The secontester, called the
Spring Semester, commences late January and endd-ikay.”
She also pointed out in that letter that all cosirbegan and ended
within each semester and did not carry over in® rtlext. On that
basis, she claimed that she should receive 50guerof the grant or, at
the very least, 50 per cent less an appropriategteodeduction for the
last two weeks of the first semester. It was aagertl in early
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November 2007 that the spring semester would entiloApril 2008
and, on the basis that the full scholastic yeagredetd over a period of
seven and one half months, the complainant wasdhewed 6/15ths
of the education grant. The complainant maintagrschaim that she is
entitled to 50 per cent of the total grant. Addiatly, she questions
why, on the basis on which WIPO allowed her claing 11 days in
April should have been rounded up to half a mom#ther than
rounded down to nothing.

17. In support of her claimed entittement to 50 pertceh
the education grant, the complainant relies orttarlérom the bursar
of the college that her daughter attended in whieas said “the fall
semester represents one-half of the academic yetwiever, that
does not determine the meaning and effect of Rafé 3.11.1(C)(e),
particularly as the word “represents” does not méequates to”.
Moreover, it is significant that the expressiondigethat rule is “full
scholastic year”. The use of the word “full” indiea that the relevant
proportion is to be calculated by reference to atiree period and
not a fraction based on a term or semester. Furdmel as a matter
of ordinary language, the term “scholastic yearferg to the entire
period over which academic studies are spread iy given
12 months. And as a matter of ordinary usage, stid that a student
has completed a term or semester, not some fractitime scholastic
year calculated by reference to the terms or s&mrgestto which it is
divided. Accordingly, WIPO was correct in calcutafithe proportion
of the grant payable by reference to the entir@gerather than on the
basis that her daughter had completed or nearlyplaied one half of
her academic studies when the complainant’s retirgrtook effect.

18. So far as concerns the “rounding-up” of the 11 day&pril,
WIPO refers to Staff Regulation 12.3 which providieat, in the case
of doubt as to the interpretation or applicatiorstdff Regulations and
Staff Rules, the Director General shall be guidgdiie practice of
other intergovernmental organisations with theiradguarters in
Geneva or New York. Pursuant to this Regulatiogare was had to
an Administrative Instruction of the United Natio8ecretariat which
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directs that in prorating an education grant “p#sioof more than
20 days shall be taken as a full month, [...] 112@odays as half a
month [and p]eriods of 10 days or less shall bergd”. Accordingly,
there was no error in the approach taken in theeptecase.

19. The complainant makes two other arguments withe@si
the calculation of the education grant for her ddeig The first is that
the calculation “lacked transparency and violateer] rights to due
process [because she was not provided] with retaméormation [or]
the actual formula used”. In particular, she conmgldhat she was not
provided with the legal opinion on the basis of ethher claim for
50 per cent was refused or told why regard washadtto the letter
from the bursar of her daughter’s college refetoedbove. It is correct
that the complainant was not provided with the llegpinion in
question but the Director of HRMD informed her dhQctober 2007,
when it was thought that her daughter’s second sesmevould end in
late May 2008, that the opinion was that “the pmtarcalculation of
3/9ths ha[d] been correctly applied, taking intocamt the full
scholastic year of two semester®., nine months, and the date of
[her] retirement o[n] November 30, 2007 (i.e., thmonths into the
school year)” (emphasis added). As the issue haall dimes been
whether regard had to be had to “the full schatagtiar”, as provided
in Staff Rule 3.11.1(C)(e), or whether regard cobkl had to the
individual semesters into which it was divided, quaEte reasons were
then given for the approach taken then and subsdgughen it was
ascertained that the second semester would end éprdl 2008. And
once it is appreciated that regard must be hadhe full scholastic
year”, the bursar’s letter is irrelevant. Howeviie only explanation
given for the “rounding-up” of the 11 days in April
was that “according to internal practices, the 1a@thl12th of the
final month of tuition is counted as a half montiThis was not an
adequate explanation and the complainant receivedraply to
subsequent requests for information. She is edttbemoral damages
on this account but, as the principal question &lagys been the
interpretation of Staff Rule 3.11.1(C)(e), thosendges will be set at
500 Swiss francs.
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20. The complainant’s third claim in respect of the iden
regarding the education grant is for moral damaiges‘bad faith
and ethically questionable conduct”. She claimst tehe was
“intentionally misled [...] into expecting that [shmight be accorded a
full education grant” during the meeting with thedator General and
the Director of HRMD in July or August 2007. Thidaim
is rejected. According to a letter of 2 November020from the
complainant to the Director General, the latterofmsed to accord
[her] the full amount of the Education Grant foe tburrent academic
year, provided the WIPO Staff Rules [and] Regulatico allowed”.
The Director of HRMD informed her three days after meeting, that
the Staff Rules did not permit that course. Shetarws that the
Director must have known that that was so at thetimg, as he had
previously dealt with “prorating issues” in relatido other staff. The
fact that he had dealt with “prorating issues” does mean that he
then knew that the Staff Rules allowed for no otladternative.
Moreover, the express qualification by the DirecBameral that a full
allowance would be paid “provided the WIPO Staffld3u[and]
Regulations so allowed” negates any possibility tha complainant
was intentionally misled.

21. The third complaint concerns the referral of the
complainant’s claim of harassment by the Directoen&al, in
accordance with the recommendation of the Appeahr@oto the
IAOD for investigation. WIPO contends that this qaeint is
irreceivable on the basis that, at the time ofilitsg, no final decision
had been made in respect of her claim. The congtairesists this
argument on two grounds. The first is that her damp“goes beyond
a consistent and ongoing pattern of harassmenhanstrict sense”,
and extends to “abuse of authority and discrimamafi..] in disregard
of WIPO Staff Regulations and Rules, principles egfuity, rights
to equal treatment [...] and the Organization’s dty ensure a
harassment free work environment and to treat [véH [...] respect
and dignity”. Contrary to what the complainant nasserts, the appeal
initiated by her letter of 26 November 2007 cleatigtes that her claim
is with respect to “a series of acts and practited, as a whole,
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amount to a continued and repetitive violation dfer] rights

to fair and equal treatment and thus constitutersistent and ongoing
pattern of harassment”. Similarly, she describedr happeal

to the Appeal Board as an appeal “regarding a stergi and ongoing
pattern of harassment”. Moreover, and although tbenplainant

referred to certain decisions in her letter of 26v&mber 2007, no
challenge was made to any specific administratieeision either in

that letter or the subsequent appeal lodged wiéh Appeal Board.
Accordingly, there is no part of the claim that#&pable of being dealt
with or of being regarded as separate from thessarant claim or as
involving a separate decision amounting to a fiadministrative

decision in respect of which internal remedies Haa@n exhausted.

22. The complainant’s other argument with respect tod he
harassment claim is, in effect, that its refercatite I1AOD is properly
to be regarded as an implied final decision to cteje. In this
regard, she refers to the maxim “justice delaygdgtce denied” and
asserts that WIPO had “numerous opportunities talgot an internal
investigation, starting with [her] memorandum te tirector General
of April 18, 2005, and her letter [...] of Octob8d, 2005". The
memorandum of 18 April 2005 concerned work-relatssues in
respect of which the complainant sought variousedies but did not
include a specific claim of harassment. And altliouge letter of
31 October 2005 complained of verbal abuse, slanderemarks
and malicious actions by “a certain colleague”, tbeague was not
identified by name. Moreover, the complainant’suest at that time
was that the Director General “resolve th[e] sitwais [he] deem[ed]
appropriate”. Although there were events after 3toBer 2005 upon
which the complainant relies for her claim of haraent, no claim in
that regard was made until 26 November 2007. Incilmumstances
there was no delay prior or subsequent to her apbed would
warrant treating the referral of her claim to t#e&©D as an implied
decision rejecting her claim. Nor is that conclusto be reached by
reference to the complainant’s claims as to “thabdfl impartiality
and independence of the IAOD” or that the IAOD istgation
would “unreasonabl[y] and unjustifiably delay thesolution of [her]
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case”. Moreover, the complainant is incorrect im hegument that
the referral of her claim is without legal authgriThe revised WIPO
Internal Audit Charter relevantly provides, in pgaph E(14)(9),
for “investigation pertaining to cases of allegedomgdoing or
malfeasance”.

23. The third complaint is irreceivable on the grouhdtt at the
time of its filing on 15 October 2008, there was firtal decision,
whether express or implied, rejecting her clainhafassment.

24. It remains to consider the complainant’'s argumenith
respect to the internal appeal proceedings. In eadter complaints,
she contends that the proceedings were compromigedeason
that the hierarchical supervisors of the Adminisieg Assistant to
the Appeal Board were the Director of the DiredB@neral’s Cabinet
and, thus, the Director General; the letter of @&deber 2007 rejecting
her appeals was signed by the Director of HRMD antl by the
Director General, himself; the Legal Counsel did sign the reply
filed before the Appeal Board; it is unclear whettie reply was filed
within time; it is unclear whether the Appeal Boaret prescribed
time limits and when its members signed its corichss and the letter
informing her of the decisions with respect to appeals was sent by
normal priority mail and no date was visible on #reselope. These
arguments may be dealt with shortly. The Admintstea Assistant
to the Appeal Board takes no part in its deliberstiand it is not to
be supposed that the members of the Board do rmftieg their
own independent judgement simply by reason of tientity of the
Administrative Assistant’s supervisors. The letwfr 6 December
2007 clearly stated that the Director General hadsidered the
complainant’s appeals and that it was his decisf@t was being
communicated. As with the earlier argument withpees to the
letter of 16 November 2006, signature by the Doedf HRMD was
in keeping with normal personnel practice and thespmption of
regularity applies. The presumption of regularitgoaapplies to the
signature on the reply submitted by WIPO beforeAppeal Board. So
far as concerns the timeliness of the filing of tthaply, the
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complainant has not established that her appeais reeeived by the
Board's Secretary prior to 6 March 2008 and tha $flubsequent
request for an extension of time within which te tihe reply was not
made and granted within time. It is true that thgpéal Board did not
submit its conclusions to the Director General mith2 weeks from
the date on which the appeals were submitted itingri However,

some part of the delay is referable to the extengjmanted to the
complainant for the filing of her rejoinder and Hater request to
explore the possibility of mediation. Nothing turos the date on
which the members of the Board signed its conchssior on the
method of posting of the Director General’s decisis time runs from
the date on which the decision is received.

25. The complainant raises two other matters. First, afgues
that the conclusions of the Appeal Board lackeddleigor”, did not
reveal an examination of key claims, relevant factd applicable law,
contained incorrect facts as to her career hisioy disregarded most
of her rejoinder. This, she contends, renders tummsiderations and
recommendations fundamentally defective in thetirety”. Although
the Appeal Board’s reasoning was brief, its corichs as to the
substantive issues relating to the extension of d¢benplainant’s
retirement date and the pro rata amount to belpaiday of education
grant were correct. And in relation to her claimhafrassment, there
was no error in its recommendation that it be refiéto the IAOD for
investigation.

26. The complainant also claims that she was pressuoédo
pursue her internal appeals. In this regard, steesréo “messages [...]
through and by several members of senior managérenidentifies
only two “messages”, both from the Director of ieector General’s
Cabinet. There is a dispute as to what this pesaid and, also,
whether she was speaking to the complainant assaned friend or in
her official capacity. The claim in this regard@aferms part of the
complainant’s claim of harassment. Because the sssoe cannot be
litigated in separate, concurrent proceedingss irieferable that this
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issue await determination in such subsequent pdooge if any, as
are brought with respect to the final decisionloaharassment claim.

27. The complainant has succeeded only in her clairh sha
was not given adequate reasons for “rounding-ue”lth days in April
in relation to the education grant. That issue pexpheral to her main
claim. Accordingly, this is not an appropriate casevhich to award
costs.

DECISION

For the above reasons,

1. The decision of 5 September 2008 in relation tocthraplainant’s
second internal appeal is set aside to the extetit made no
provision for moral damages.

2. In relation to the second complaint, WIPO shall pthe
complainant moral damages in the amount of 500 SSinascs.

3. The second complaint is otherwise dismissed.
4. The first complaint is dismissed in its entirety.

5. The third complaint is dismissed as irreceivable.
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In witness of this judgment, adopted on 14 May 20¢68 Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 8 July 2010.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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