Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

109th Session Judgment No. 2946

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr M.J. C. agdinthe
International Atomic Energy Agency (IAEA) on 9 Jamy 2009 and
corrected on 11 March, the IAEA’s reply of 18 Jutie complainant’s
rejoinder of 14 September and the Agency's sumei of 9
December 2009;

Considering the complainant’'s second complaint regjaithe
IAEA, also filed on 9 January 2009 and correctedl@nMarch, the
IAEA’s reply of 22 June, the complainant’s rejoinaé 14 September
and the Agency’s surrejoinder of 16 December 2009;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. By virtue of its Statute, which stipulates thatrpanent staff shall
be kept to a minimum, the IAEA has a policy, comigaeferred to as
the “rotation policy”, which results in staff membe in the
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Professional category normally leaving the Ageneytgployment after

five years (normal tour of service) or, if extemscare granted, after
seven years (maximum tour of service). Exceptionthat policy may

be made, in which case staff members are retaimegtlei Agency’s

employment until retirement age (long-term appogtith

The complainant, a British national born in 1964,a former
official of the IAEA. He joined the Agency under special
service agreement on 1 August 1995 at the Marineir&mment
Laboratory in Monaco. On 1 November 1996 he wasretf a
fixed-term appointment, subsequently extended abeunof times,
as a Senior Laboratory Technician at grade G-6hat Agency’'s
Seibersdorf Laboratories near Vienna (Austria).Aigust 2000 he
requested the reclassification of his post. Thiguest was granted
and he was offered, with effect from 1 January 2080Zhree-year
fixed-term appointment at grade P-3 as an Analytichemist at
the Seibersdorf Laboratories. That appointment wabsequently
extended for a period of two years.

In August 2004 and in March 2005 the Director a&f #hgency’s
Laboratories (Seibersdorf and Headquarters) infdrrttee Division
of Personnel that due to planned programmatic dmnthe
complainant’s post would become redundant andatbsistance should
therefore be offered in identifying a suitable posi for the
complainant within the Agency. In May 2005 the cdampant was
offered a transfer to the post of Research Scieatigrade P-3 at the
Monaco Laboratory. He accepted this offer and taissfer took effect
on 1 November 2005.

On 9 December 2005 the complainant was informed thea
Director General had decided to offer him a furttves-year extension
of his fixed-term appointment, with effect from aniiary 2007, but
that by virtue of Staff Rule 3.03.1(C) there wouldrmally be no
further possibility of extension. The complainaigngd the letter of
extension of appointment on 14 February 2006. Oungé 2007 he was
informed that, according to its terms as well agsséhof Staff Rule
3.03.1(C), his appointment would expire on 31 Ddoen?2008. He
wrote to the Director General on 31 July 2007 rsting a



Judgment No. 2946

review of that decision and alleging harassmenttten part of the
Director of the Agency’s Laboratories. By a lettdr24 August 2007
the Director General confirmed that the complaitsamfppointment
would expire according to its terms, noting thataasmember of the
Professional category the complainant was subgdhé Agency’s
rotation policy. Regarding the allegation of hamasst, he referred the
complainant to Appendix G to the Staff Rules in theent that he
wished to make a formal allegation of misconduat. 14 September
2007 the complainant filed a first appeal with flmént Appeals Board,
challenging the Director General's decision to llois appointment
to expire.

Meanwhile, on 25 January 2007, the Agency issuechney
notice No. 2007/002 for the post of Analytical Chetnat grade P-3 at
the Seibersdorf Laboratories. The complainant edpfor this post
on 28 February 2007 and was later interviewed lsglaction panel.
On 21 June he wrote to the Director General, enplgi that he
had recently learned that his application might het assessed
with impartiality and requesting that the latterviesv carefully
the recommendations made to him for the said vacaBy a
memorandum of 27 July the Director General replleat, as a result
of his communication, the selection process had mespended in
order to determine the existence of any irregylariiut that no
irregularity had been identified and the procesd haen resumed.
He expressed concern about the disclosure of camtfed information
and requested that by 10 August 2007 the complaiitkemtify his
source and the type of information provided to hithe complainant
replied by a memorandum of 2 August that the infitram in question
had been provided to him by a former staff membleose identity, as
he explained, he was not at liberty to reveal. Mpressed the view
that there had been substantial irregularitieshim ¢election process
and accused the Director of the Agency’s Laboratomdf having
“acted most improperly”. In a letter of 31 Auguste Director General
reiterated that no irregularity had been identif@ed advised that, as a
breach of confidentiality appeared to have occyrhedhad instructed
the Division of Personnel to take further actiorappropriate.
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By a letter of 17 September 2007 the complainarg iwéormed
that his application had not been successful. OBdt®ber he wrote to
the Division of Personnel asking for a transfeitenna — where his
wife and children lived. On 25 November 2007 heussfied that the
Director General review the decision not to appint to the vacant
post; having received no reply, he filed on 22 Zan2008 a second
appeal with the Joint Appeals Board, challengirg tihecision. By a
letter of 17 March 2008 the Director General canéd his decision to
appoint another candidate.

In January and again in March 2008 the complairgiteérated his
request for a transfer to Vienna for family reasdms 31 March 2008
he was advised that the Division of Personnel hatdbeen able to
identify a suitable position for him but that it wld be willing to
support a request for unpaid leave if he wisheavial himself of that
option. In a memorandum of the same day the comgtiexpressed
dismay at the fact that his request for transfet hat been heeded.
On 3 and 11 April he wrote to the Division of Pemsel requesting
feedback as to the reasons why his application tfier post of
Analytical Chemist had not been successful. By anorandum of
13 May 2008 he requested that the Joint AppealsdBalso address
the issue of appropriate compensation in the cowofexis appeals.

In its report of 8 August 2008 on the complainarfttst and
second appeals, the Board recommended that thet@ir&eneral
maintain his decisions to allow the complainanppa@ntment to end
on the date of its expiry and not to appoint himthe post of
Analytical Chemist. By a letter of 14 October 200#ich constitutes
the impugned decision in the complainant's firstd asecond
complaints, the Director General informed the caimant that he had
decided to endorse the Board’s recommendationst@rmtismiss his
appeals. Prior to that, on 24 September 2008, timpkainant had
written to the Director General alleging seriouseonduct on the part
of the Director of the Agency’s Laboratories, and I8 October he
had submitted a formal report in accordance witlpexmlix G to the
Staff Rules requesting an investigation into theet&és conduct.
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B. In his first complaint the complainant impugns tfecision not
to award him a long-term appointment on the groutllst it

was contrary to the Agency's established practicel dainted

with omission of essential facts. He argues thatetexists a practice
within the IAEA, as confirmed in Judgment 2702, @ding to

which staff members promoted from the General $ervio the

Professional category are offered long-term appwnts or, at least,
fixed-term contracts until retirement age. He atiust this practice
is still in force, notwithstanding the Agency’s tention that it

ceased on 1 October 2003 with the issuing of théicBloto the

Staff SEC/NOT/1966. In support of his assertion, gunts to the

case of two staff members who were likewise proohdi@m the

General Service to the Professional category bub wiere then
retained in service beyond the five-year periodsgried in Staff
Rule 3.03.1(C)(2). He contends that the princigieaon-retroactivity

and good faith preclude the application of SEC/NII66 in his case,
given that at the time of his promotion to the Bssional category that
notice had not yet been issued. He also drawstiatteto the Notice to
the Staff SEC/NOT/2001 of 23 September 2004, wigeke staff

members the possibility of returning to the corttratstatus they held
in the General Service category upon the expiratan their

appointment as Professional staff. This, he argugsa further

indication that former General Service staff carvotrotated out”.

Moreover, in the complainant's view, the IAEA falleto
consider essential facts, in particular the faet the had an acquired
right to a long-term appointment and a legitimatgestation of
obtaining one, given that he had served the Agdocymore than
13 years and that one third of professional stadfaifered long-term
appointments, not necessarily in accordance wighrédguirements of
Staff Rule 3.03.1(C)(4).

In his second complaint the complainant impugns dkeision
not to appoint him to the post of Analytical Cheir{isacancy notice
No. 2007/002) on the grounds that it is vitiateddsgcedural flaws,
clearly mistaken conclusions and bias. He critkigee Joint Appeals
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Board for lack of transparency and for failing ®view his appeal
properly and to ascertain the veracity of the reasfor his non-

appointment. He also criticises the Board for bineat due process,
in particular for not taking into account a numbar important

documents submitted by him, choosing to conducenrigws

in camera and denying him the right to cross-examine witagss
Furthermore, he argues that the Board drew cleanigtaken

conclusions from the facts in that it considered &ileged lack of
experience in two specific technical areas as th@mfactor for his

non-appointment, notwithstanding the fact that #aeancy notice
made no reference to such experience. The compla@isaerts that the
decision not to appoint him was motivated by thejymtice harboured
against him by the Director of the Agency’s Laboris. He accuses
the Agency of having a deliberate plan to sepahnate from service

and of failing to act in good faith.

In his first complaint the complainant requestst ttee decision
denying him a long-term appointment be set asidkthat the IAEA
be ordered to reconstitute his career by grantimgsuch appointment
with effect from 31 December 2008. In particulare tseeks
reinstatement as from that date and payment ofalery, emoluments
and pension contributions to which he would havenbentitled had
his appointment not been terminated or, alterngtiygayment of an
amount equivalent to five years’ pensionable rematien. In his
second complaint he requests that the decisiontanappoint him to
the post of Analytical Chemist (vacancy notice 12607/002) be set
aside and that the IAEA be ordered to rerun prgptré selection
process for that post and to restore his pensgitigiin the event of his
reinstatement. In both complaints he claims comgigms for the
financial and moral prejudice he has suffered, cosis.

C. In its reply to the first complaint the IAEA submitthat
the decision to allow the complainant’'s appointmeat expire
according to its terms without offering him a lomegm appointment
was taken in the proper exercise of the Directandea’s discretionary
authority, in accordance with its established rommt
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policy. It explains that, as may be inferred frofme tNotice to
the Staff SEC/NOT/1484 of 25 May 1993, staff mersbeho are
promoted from the General Service to the Professiarategory
have always been subject to rotation and, theretaretrary to what
the complainant may contend, SEC/NOT/1966 did ndtoduce
with effect from 1 October 2003 a new feature i tAgency’'s
personnel policy, but merely incorporated an exisfieature into the
Staff Regulations and Staff Rules. Accordingly, tbhemplainant
was well aware, as he expressly acknowledged in rbiuest
for reclassification, that upon joining the Profemsal category on
1 January 2002 he would become subject to the Agemotation
policy, as clarified in SEC/NOT/1484.

With regard to the practice of granting long-terppa@intments to
staff members promoted from the General ServiaghdoProfessional
category, to which the complainant extensivelynefthe IAEA points
out that it was abolished on 1 October 2003 throBBIC/NOT/1966,
whereby the rotation policy was embodied in StaffeR3.03.1(C), and
that no long-term appointment has since been gtamethe basis of
that practice. It adds that, as his appointmentbeh made subject to
the “Staff Regulations and the Staff Rules togetwéth such
amendments as may from time to time be made tHerdhe
complainant knew, at the latest by October 200&t ttine only
possibility for him to remain in the Agency’s empioent beyond the
seven-year maximum tour of service would be throthghaward of a
long-term appointment in accordance with the deteet forth in Staff
Rule 3.03.1(C)(4), namely the need for continuitgssential functions
or for other compelling reasons in the interesthef Agency. Indeed,
his case was properly considered in spring 200&gker, the outcome
was not favourable and he was promptly notified tha appointment
would expire according to its terms.

The Agency denies that it omitted essential faots@serves that
the complainant had no acquired right or legitimaipectation of
extension beyond the maximum tour of service. #oaflenies his
allegations of bad faith and of a deliberate plarséparate him from
service.
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In its reply to the second complaint the Agencytestathat the
issue of alleged harassment on the part of thechir@f the Agency’s
Laboratories is irreceivable under Article VII, pgraph 1, of the
Tribunal’'s Statute for failure to exhaust the inErmeans of redress.
It adds that an investigation into the complairanteport of
misconduct is presently under way. On the meritssubmits that
the decision not to appoint the complainant to gbet of Analytical
Chemist was made following a thorough and fairela process, in
the course of which it was determined that he was the best
candidate. It states that he lacked importantsskithich were directly
relevant to the post in question and which, comtrer what he
alleges, were set out in the vacancy notice. legmically denies
any connection between the alleged bias on the giatte Director
of the Agency’s Laboratories and the decision rmtstlect the
complainant for the post of Analytical Chemist. TIA&EA rejects the
complainant’s allegation of breach of due procé#ssonsiders that the
Joint Appeals Board acted reasonably and in lirth established case
law in choosing to conduct interviews camera, and that it is not
required to explain which documents it relied upmnto afford the
parties the right to cross-examine withesses.

D. In his rejoinder to the first complaint the compkant asserts
that, as SEC/NOT/1484 was applicable to “[rlegudtaff members

(i.e. those recruited to an established post ororapetitive basis,

following vacancy notice action)”, it did not, acdg to its terms,

apply to staff members promoted from the Generalvi€e to the

Professional category. He thus argues and thabth&on policy only

became applicable to such staff members on 1 Oc2®@3 through

the issuing of SEC/NOT/1966 and consequently hendidbecome

subject to rotation upon joining the Professioratkgory and should,
in view of the Agency’s practice at the time, haween retained in
service until retirement age. In his rejoindertie second complaint he
rejects the IAEA’'s argument on receivability aselevant and

reiterates his pleas on the merits.
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E. In its surrejoinders to the first and second coinptathe Agency
maintains its position in full.

CONSIDERATIONS

1. Although these complaints arise out of differentisiens
and involve different legal issues, each raiseqtiestion whether the
decision in issue was the result of bias and/oinggroper purpose.
The complainant relies on each decision to estalias or improper
purpose in relation to the other, as well as oremthatters that are
common to both complaints. It is, thus, convenieat the complaints
be joined, as were his two appeals to the JoineAfgpBoard.

2. The complainant was first employed by the Agency in
Monaco on 1 August 1995 on a special service ageaehat was
extended from time to time. On 1 November 1996 ke appointed as
a Senior Laboratory Technician at the Agency's lratwies at
Seibersdorf, outside Vienna, on a six-month fixexdt contract. His
appointment was at grade G-6 in the General Sewategory. That
appointment was also extended from time to time,fitst extension
being for a period of one year, the second for years and the third
for three years from 1 May 2000. His supervisoiomnemended the
reclassification of his post to the Professiondkegary in 1998 and,
again, in 1999. In August 2000 the complainant, deilf) requested
reclassification, stating in his letter of requitsit he appreciated that,
if the process were successful, he would becomgeautio the
Agency’s rotation policy but that he considered thavas a necessary
step to obtain career advancement, even if it loatet outside the
Agency. His post was ultimately reclassified andthweffect from
1 January 2002, he was granted a three-year fex@d-tontract —
which was twice renewed for further periods of tyears — as an
Analytical Chemist at grade P-3, in place of th& kextension of his
contact in the General Service category. The n&erlef appointment
stated that the fixed-term appointment did not \carany
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expectation of or right to another extension, resesv conversion to
another type of appointment. That statement was iatduded in the
first subsequent letter of extension.

3. In August 2004 the complainant was informed by copw
memorandum from the Director of the Agency’s Lalaras and the
Director of the Division of Human Health to the &ator of the
Division of Personnel that the work performed bsnHor the Division
of Human Health in the Chemistry Unit of the Laliorees would end
in December 2005 and that, in consequence, histigosin the
Chemistry Unit would become redundant. It was ffmaposed that the
complainant be transferred to a suitable positighiathe Division of
Human Health. However, in March 2005 both Directeqsorted to the
Director of the Division of Personnel that it hageb determined that
the duties of that position were at the G-6 level aot suited to a staff
member in the Professional category. In the reshé#, complainant
was appointed to a P-3 post as a Research Scientist
in Monaco with effect from 1 November 2005. It wstgted in the
letter informing him of his new duty station th&at change would
have no effect on his contractual status. In Deezrolf that year the
complainant’s appointment was extended for thetlast. On 4 June
2007 he was informed, without any reason then bgiugn, that his
contract would not be renewed on its expiry on 3cdénber 2008.
The first complaint arises out of that decision.

4. Six months before he was informed that his contvemtld
not be renewed, the complainant applied for the pbsAnalytical
Chemist at grade P-3 at the Seibersdorf Laboratdrle was informed
on 17 September 2007 that his application had mehlsuccessful.
The second complaint arises out of that decisiobeing claimed that
there were procedural irregularities in the setgctprocess. In that
complaint it is also claimed that there was a lalue process in the
proceedings before the Joint Appeals Board.

5. In his request for review of the decision not toew his
contract, the complainant claimed that he had hienvictim of

10
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harassment by the Director of the Agency’'s Laboresoand stated
that the “programmatic reasons” advanced by hetHersuppression
of his former post were not genuine. In supporthif claim of

harassment, he also referred to the Director’ssa®&tinot to interview
him for the post of Head of the Chemistry Unit fwhich he had

also applied, and a statement allegedly made byirheelation to

his application for the post of Analytical Chemi#t. his reply to

that request the Director General informed the damant of the

procedures for making a formal allegation of migheort. A formal

written report to that effect was subsequently dtteoh by the

complainant in October 2008. Although the Agencguas that the
second complaint is irreceivable to the extent ihetises the question
of harassment, that issue is not raised, as su@ithier complaint. The
issue that is raised is whether the decisions estpn resulted from
bias or improper motive. Presumably, the mattetgedeupon in

support of the argument in that regard are subathnthe same as
those covered by the report submitted in Octob8820

6. In his reply to the complainant’s request for rewief the
decision not to renew his contract, the Directon&al also stated that
the complainant had not provided any evidence ppstt of his claim
that the Director of the Agency’s Laboratories Hplhyed a key role
in th[at] decision” and that he was subject to Agency’s rotation
policy. The first question that arises is whether policy applied to
the complainant.

7. ltis not disputed that, at all relevant times, fBssional staff
were subject to the rotation policy. The complatrecknowledged as
much in his request for reclassification of his tpims 2000. At that
stage and in 2002, when the complainant’'s postreesassified, that
policy was contained in SEC/NOT/1484, which proddtnat, for
“[rlegular staff members (i.e. those recruited toestablished post on
a competitive basis, following vacancy notice agfidhe normal tour
of service was five years but that, by way of exicep contract
extensions beyond five years were possible, inolydiy way of a
long-term contract for five years that could beter extended until

11
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retirement age. It also provided that, save incthee of staff members
granted an extension by way of a long-term conti@cfive years, the
maximum tour of service was seven years. The amapiolicy was
subsequently incorporated in the Staff Rules wittiece from
1 October 2003.

8. Staff were advised by SEC/NOT/1966, which was idsue
on that date, of the promulgation of “revised” $taegulations and
Staff Rules. Reference was made to “new Staff Rufesl it was
stated that “previous [...] Personnel Practicesjinibtrative issuances
and parts of the Administrative Manual no longemnfooming to
the new Staff Rules [were] superseded and abolishigtd effect
from [1 October 2003]". The Staff Rules thereafigovided in
Rule 3.03.1(C)(7) and continue to provide that thi@ation policy set
out in sub-paragraphs (2) through (6) of paragr@phalso applied to
staff members appointed from the General ServidhadProfessional
category and allowed for those staff members tarmeto a post in the
General Service category if they held a five-yeartact prior to their
appointment to the Professional category. Savehfatr last provision,
the rotation policy set out in the rule does ndfediin any material
respect from the policy previously contained in ¥CQT/1484.

9. The complainant did not have a five-year contrafote his
appointment to the Professional category and doeslaim that he is
entitled to the benefit of Staff Rule 3.03.1(C)(Rather, he claims
that, on reclassification of his post, he did netdme subject to the
policy in SEC/NOT/1484 and that, by reason of thhespmption
against retroactivity, Staff Rule 3.03.1(C) doed apply to him.
Instead, he claims that there was and continuebeta practice,
notwithstanding the terms of Staff Rule 3.03.1({)@hereby staff
members appointed to the Professional from the féreervice
category are either given long-term appointments figed-term
contracts that are renewed until they reach retregmage. He claims
that the decision not to renew his contract beyseden years
constituted a breach of that practice.

12
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10. Before turning to the question whether or not therer was
a practice, as claimed by the complainant, it isvemient to note his
argument that he was subject neither to the rotgtiglicy set out in
SEC/NOT/1484 nor Staff Rule 3.03.1(C). That argumsrbased on
the definition of “regular staff members” in SEC/NQ484 as “those
recruited to an established post on a competitiasish following
vacancy notice action”. The fact that the complaineecame a
member of the Professional staff following the assification of his
post does not mean that he was not then a regalfirnsember. He
continued to occupy the same post and there isngpth suggest that
it was not an established post to which the complai was initially
appointed “on a competitive basis, following vagamotice action”.
Although the contract that replaced the complaisagdarlier letter of
extension is headed “Letter of Appointment” anatasiched in terms
of the offer and acceptance of an appointmentag im substance and
in fact the confirmation of the complainant’s earliappointment,
notwithstanding the reclassification of his postdanot a new
appointment other than on a competitive basis ¥olg vacancy
notice action. It follows that SEC/NOT/1484 applicd the
complainant. And, save to the extent that StaffeR8I03.1(C)(7)
specifies that the rotation policy applies to passappointed from the
General Service to the Professional category,rthatis properly to be
regarded as restating or codifying the policy prasly contained in
SEC/NOT/1484, and not as altering that policy droducing a new
policy. That being so, there is no scope for theliegtion of the
presumption against retroactivity so far as coreehe substance of
the policy. And that is so notwithstanding the abéhe word “new” in
SEC/NOT/1966. In context, “new” simply refers toetmewly
published Staff Rules, even though some may haga beew” in the
sense that they were different from or in additionthe previous Staff
Rules and practices.

11. It is not disputed that prior to 2003 there was s@ractice

of the kind claimed by the complainant with resgecstaff promoted
from the General Service to the Professional cajegénd the

13



Judgment No. 2946

existence of some such practice is indicated bysieification in
Staff Rule 3.03.1(C)(7) that the policy also applie them. However,
that specification does not provide any indicatisrto the substance of
the practice. The Agency submits that, untii 200Bew it was
abolished by Staff Rule 3.03.1(C)(7), the practic@#s as set out in
Judgment 2702, under 14, namely:

“to offer long-term appointments to some, but btsaaff members who:

(@) had held a long-term appointment in the Gertgeavice category;

(b) had at least five years service in the Profesgicategory, that is, the
normal tour of duty in that category;

(c) were more than five years from retirement; and
(d) were recommended for long-term contracts bir thepervisors.”

It further submits, and it is not disputed by tlemplainant, that on
that basis, he was not eligible for an extensiarabse he neither held
a long-term appointment in the General Serviceguatenor was he

recommended for a long-term contract by his superviHowever, the

complainant argues that the practice was not séiremhand that it

continues notwithstanding the terms of Staff RuGS83L(C)(7).

12. In support of his contention that the practice veas is
to offer “long-term appointments [...] to most $taembers who
have advanced to the Professional category, angrftiot] some staff
members [...] fixed-term contracts until the ratimnt age”, the
complainant points to the position of two namedfgat@&mbers and,
also, to the general incidence of long-term appaénits. It is clear that
the two named staff members did not have long-tgpgointments in
the General Service before their appointments ® Rnofessional
category. One was granted a five-year extensioer arving five
years in the Professional category and the othergrented a two-year
extension after seven years, which extension
will take him to retirement age. Further, the coanphnt points out
that 35 per cent of the Professional staff holdjiterm appointments.

13. The rotation policy has always been subject to gixoes.
Relevantly, the exceptions now stated in Staff Ru@3.1(C) are as
follows:

14
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“(3) Extensions of fixed-term appointments in theof@ssional and
higher categories beyond the normal five year wiuservice [...]
may be granted exceptionally for programmatic dveotcompelling
reasons [...] for up to two years, normally withcarty further
possibility of extension [...].

(4) Notwithstanding sub-paragraph (3) above, esitars of fixed-term
appointments [...] may be granted for a periodiwé fiears (‘long-
term appointments’) if there is a need for contiytn essential
functions or for other compelling reasons [...].cBulong-term
appointments’ shall be subject to further extensiotil retirement

age. [...]"”

14. There is no evidence to show that the two nameff sta
members referred to in the complainant’s argumegrewiot granted
extensions of their contracts in accordance with &xceptions in
Rule 3.03.1(C)(3) and (4), respectively. And altijloshe complainant
argues that it is not plausible that long-term apipeents were granted
to 35 per cent of the Professional staff only om thasis of
“a need for continuity in essential functions or fither compelling
reasons”, that argument takes no account of theg-tem
appointments granted in accordance with the pegtitor to 2003, as
admitted by the Agency. Certainly, that percentdges not support a
finding of a continuing and wider practice as clatnby the
complainant. Accordingly, his argument to that eff@ust be rejected.

15. The complainant also argues that two essentia factmely
the statistical incidence of long-term appointmentd his service with
the Agency for 13 years — and hence his legitimateectation
of a long-term appointment — were not taken inteoaat in the
decision not to renew his contract. These argummntst be rejected.
Once it is accepted, as it must be, that the cdnmgoi& became
subject to the Agency’s rotation policy on the asgification of his
post, the only questions that arise are whetherterms of sub-
paragraph (3) of Staff Rule 3.03.1(C), there wegpeogrammatic or
other compelling reasons” to grant him a furthegession, or, in terms
of sub-paragraph (4), there was a “need for coitginin essential
functions or [...] other compelling reasons” for diag
him a long-term appointment. There is nothing talidate that

15
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either condition was satisfied. Moreover, the can@nt’s letter of
August 2000 requesting the reclassification ofgust is inconsistent
with any legitimate expectation as claimed.

16. Before turning to the claim of bias or improper wej it is
convenient to consider whether there were procéduegularities in
the selection process for the vacant post at thébeBelorf
Laboratories. The complainant applied for that pmst28 February
2007 and was later interviewed. However, on 21 Jaome 17 days
after he was informed that his contract would retdnewed, he wrote
to the Director General stating that he had “rdgdetirned that [his]
application m[ight] not [be] assessed with [...] pantiality”.
Thereafter, the selection process was suspendedaaed on 27 July
2007, the Director General informed the complaintdrdt, as no
irregularity had been identified, he had given mmstions for the
process to continue. On 2 August the complainaframed the
Director General that a former staff member hadl thim that
someone, who was not named but who, it was clainved, involved
in the selection process, had said that the Direstahe Agency’'s
Laboratories had stated that he was well qualifiiedhe post but that
she did not want him back in Seibersdorf and, cqueetly, he should
be regarded as “qualified” but not “well qualified’he Director was a
member of the selection panel and it is not digputkat the
complainant was initially rated “well qualified” bthat that rating was
changed to “qualified” after his interview. The qaolainant was later
informed that his application had not been succédssécause he
lacked practical experience in the operation of altiroollector
Inductively Coupled Plasma Mass Spectrometer (IC®-Mnd in
handling nuclear material. The complainant conteéhdsthese matters
were not specified as requirements in the vacamticen for the post
and were not discussed in depth in the interviesvthat, that being so,
there were procedural irregularities in the setectprocess. He also
maintains his claim that the Director improperlytenvened in the
selection process to have his rating changed.
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17. The vacancy notice (No. 2007/002) for the post néltical
Chemist in the Seibersdorf Laboratories specifibdt tthe main
purpose of the post was to “carry out the work ¢high-resolution]
ICP-MS [...] laboratory, including the validation, megenance and
upgrading of analytical procedures and equipmergnairecessary”. It
also specified the need for “[p]ractical experieirc¢he application of
ICP-MS". It is correct, as the complainant conterttiat the vacancy
notice did not mention a “multi-collector ICP-MSThe complainant
had had practical experience with ICP-MS but it was on the most
recent machines of that kind. The selected carelidead had
experience of more recent machines, including &ioollector ICP-
MS. In a context in which the vacancy notice spedithe possibility
of upgrading equipment, it was open to the selagtianel, and later
the Director General, to conclude that, on thaboant, the selected
candidate was better qualified. And as the comal#ia experience
was well known, there was no need to question hittm igspect to that
equipment.

18. So far as concerns the handling of nuclear masgridle
vacancy hotice specified that one of the key fumdi of the post
was to “lead [...] and guide [...] the logistics andabsis by [high-
resolution] ICP-MS of uranium — and plutonium — taning nuclear
samples collected during Agency safeguards ingpesti Clearly, this
indicated, at the very least, the possibility ofiting nuclear material.
Although the complainant had had experience in tegard prior to
joining the Agency, it seems that the selected icie had more
recent and more extensive experience in that arestter that might
properly be taken into account in determining whaswhe better
candidate. And, again, as the complainant's expegiewas well
known, there was no need to question him in deptthe matter.

19. The complainant's argument that the selection E®ce
involved irregularities by reason of regard havibegen had to matters
not specified in the vacancy notice must be regecté remains
to consider whether the Director of the Agency'sbdmaatories
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improperly intervened in the selection processthsirg that his rating
should be changed from “well qualified” to “quadifi’. The evidence
before the Joint Appeals Board was that all fivetted interviewed
candidates were initially rated as “well qualifietbut, after their
interviews, only two of the candidates retainedrtheell qualified”
rating. A note by a member of the Joint Advisoryné&laon
Professional Staff appended to the selection pameport confirms
that the complainant’s rating was changed followlg interview but
does not indicate that that was not in accordaritte mormal practice
or that the same process did not apply to othedidates. However,
the member of the Joint Advisory Panel also spéedlan that note
that, because the selection panel had referredoioe spersonnel
problems concerning the complainant, “he may haaa d personality
clash with a supervisor or manager, while workirigSaibersdorf,
and this is now being held against him unjustiffdblAs the
complainant’s former supervisor, the Director ofe ttAgency’s
Laboratories, admitted to tension between thenis itonvenient to
consider whether she improperly intervened in #lection process in
the context of the other matters advanced by thaptanant in
support of his claim of bias and improper purpose.

20. The complainant’s first contention is that the ores
advanced for the abolition of his post in Seibersd@re not genuine.
In this regard, he points out that, in a proposaltfie extension of his
contract signed by his former supervisor in Mar@2 it was stated
that his work was carried out in support of thred-programmes,
including one involving human health, and that &swanticipated that
his work would “continue for many years to come® Blso contends
that the work he previously did is still being dprdbeit by a staff
member of the General Service category. The evaleréore the Joint
Appeals Board was that “the Human Health progranginael been)]
restructured and no longer provided the [fundinghioh had
previously financed ICP-MS activities” and thah#@d been decided by
the Director of the Division of Human Health thaete was no longer
a need for experimental support. Although there edence
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that ICP-MS work is still being performed in theddhistry Unit, there
is no evidence that the work covers the full ranfy@ork previously
performed by the complainant for the Division of rhilan Health.
Indeed, the fact that it is performed by a stafinber in the General
Service category at grade G-6 suggests that it doesAccordingly,
the evidence does not support the conclusion ltleateasons given for
the abolition of the complainant’s post were natuee.

21. Apart from the decisions not to renew the complaiisa
contract and not to appoint him to the post of Atiedl Chemist, the
only other matter relied upon in his pleadings befthe Tribunal in
support of his claim of bias and/or improper motise¢hat his former
supervisor, the Director of the Agency’s Laborageriindicated in the
autumn of 2007 in response to the complainant'sest approved by
the Director of the Monaco Laboratory, for a tramsfo Austria on
compassionate grounds, that there were no suipalsi¢éions arising in
Seibersdorf in the near future. The complainantexmis that this was
not true as a post at the Seibersdorf Laboratevaes advertised soon
afterwards. However, there is no evidence thatctimaplainant could
appropriately be transferred to that post pendiogpietion of the
selection process.

22. Once it is accepted, as it must be, that the camgoa was
subject to the rotation policy and that it was ofeethe selection panel
and, later, the Director General to find that, bgson of his work on a
multi-collector ICP-MS and experience in handlingclear material,
the selected candidate was better qualified tharcdimplainant for the
vacant position at the Seibersdorf Laboratorieg;hraf the foundation
for the complainant’'s argument of bias and/or inmero purpose
disappears. And neither of the other matters upganiwhe relies in his
pleadings will support a finding in that regardheit in relation to his
former supervisor or any other person in the Adstiation. Without a
finding to the effect in relation to the complaitiarformer supervisor,
there is no basis for a finding that
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she improperly intervened in the selection proc&sshave the
complainant’s rating for the vacant post changedhffwell qualified”
to “qualified”.

23. It remains to consider the complainant’s argumbat there
was a denial of due process in the proceedingsd#ie Joint Appeals
Board in relation to his appeal with respect torfoa-selection for the
vacant post at the Seibersdorf Laboratories. Tiheptainant contends
that certain documents submitted by him were notezed to the
Board's report, that apart from the Director of theggency’s
Laboratories members of the selection panel werénterviewed, and
that the Board’s recommendation does not reflect ftedependent
review” of his appeal. These arguments must betegjle There was no
duty on the part of the Board to attach to its readl documents to
which it had had regard. Moreover, the Board wasecd in its
conclusions that the complainant was subject todtaion policy and
that it was open to the selection panel and thedr General to
conclude that the selected candidate was bettédifigddor the post of
Analytical Chemist at the Seibersdorf Laboratori@sice it reached
these conclusions, there was very little to suppiwet complainant’s
other allegations and it was not the duty of thaf8ao do more than
consider the matters on which he then relied.

24. The complainant also contends that he was denied du
process by reason of the fact that the Joint AgpBabrd conducted
interviews with the Director of the Agency’s Labtmaes and a staff
member from the Administration in his absence affiorded him no
opportunity to question them with respect to thsiatements. In
Judgment 2513, under 11, the Tribunal pointed outlation to the
Agency's internal appeal process that “in the absenf special
circumstances such as a compelling need to presemvidentiality,
internal appellate bodies [...] must strictly obsethe rules of due
process and natural justice and [...] those rulematly require a full

20



Judgment No. 2946

opportunity for interested parties to be presentthet hearing of

witnesses and to make full answer in defence”. @hegre no special
circumstances warranting a departure from thosesrin the present
case. Although those rules were not observed, tieren of the

evidence relied upon by the complainant in thesegq®dings is such
that no different result would have been reachetigfrules had been
observed. However and by reason of their non-obsee; the

complainant is entitled to moral damages in the sfi00 euros and
to costs in the sum of 300 euros for breach offfoeess.

DECISION

For the above reasons,

1. The Agency shall pay the complainant moral damageise sum
of 500 euros and costs in the sum of 300 euros.

2. The complaints are otherwise dismissed.

In witness of this judgment, adopted on 14 May 20¢8 Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 8 July 2010.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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