Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

110th Session Judgment No. 2964

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr TBSagainst the
European Molecular Biology Laboratory (EMBL) on Dfcember
2008, EMBL's reply of 16 March 2009, the complaitiamejoinder of
20 April and the Laboratory’s surrejoinder of 28 W009;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a Swedish national born in 19diejid EMBL
in April 1995 as a Budget Officer. He later helck tposition of
Head of Finance and finally that of Internal Audit®n 31 January
2007 the Laboratory terminated his contract for atisfactory
performance with one year’s notice. Having chalezhghat decision
internally without success, he filed a complainthwthe Tribunal
on 25 April 2007. Shortly thereafter, however, ant-of-court
settlement was reached between the parties, asult @& which
the complainant withdrew his complaint. The setdaimagreement,
signed on 14 June 2007, stipulated inter alia that complainant
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would be granted paid leave from 15 June 2007 Batdanuary 2008,
that at the end of his contract he would receivdump sum

corresponding to 20 months’ basic salary plus farallowance less
social security deductions, and that he was tormetall property

belonging to EMBL” by 15 June 2007.

The Laboratory provides accommodation in furnisapdrtments
to some of its employees and guests. The complamasupied one
of these apartments as from April 1995. Accordiagthie terms of
the lease which he signed with EMBL, jurisdictioo hear any
dispute in connection with the lease is assignedht Court of
Heidelberg (Germany). By letter of 18 October 2BMBL notified
the complainant that the lease on his apartmentldvexpire on
31 January 2008 at the same time as his employcwttact. On
24 January, noting that the complainant appardatty no intention of
vacating the apartment, the Laboratory’s Legal Adwiwrote to
inform him that, should he fail to vacate the renproperty by the
end of the lease, EMBL would initiate legal prodegd without
further notice and would terminate the settlemegite@ament. The
complainant’s lawyer replied by letter of 25 Japu@008 that the
notice of 18 October 2007 was ineffective and thatlease therefore
remained in force for an indefinite period. Consagly, his client
would not vacate the apartment.

On 12 February 2008 the complainant’s lawyer wragain to
the Legal Adviser. He asserted that there was nonexiion
whatsoever between the settlement agreement an@gake, and that
the Laboratory’s conduct in withholding paymenttio¢ lump sum so
as to force the complainant to vacate the apartmasttantamount to
extortion. He asked the Legal Adviser to confirm18/February that
the Laboratory would honour the settlement agreénfailing which
he would take legal action to enforce the agreendmt same day a
letter was sent to the complainant by the Admiatste Director, who
asked him to vacate the apartment by 29 Februgh8.28e added that
the lump sum would not be paid unless the compfaifalfilled his
obligations under the settlement agreement.
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Neither of these initiatives proved successful after a further
exchange of correspondence, a lawyer acting for EMBote to
the complainant’'s lawyer on 25 March 2008 demandidirm
commitment from the complainant by 31 March to vec#he
apartment within the next two months, failing whiEMBL would
terminate the settlement agreement.

On 29 April 2008 the complainant initiated procewdi before the
Labour Court of Mannheim (Germany) seeking enforeeim of
the settlement agreement. However, during a preéinyi hearing, the
Court expressed serious doubts as to whether ijunesdiction to hear
the dispute, which prompted the complainant to aveikv his action.

He then lodged an internal appeal, on 17 July 2088llenging
the Laboratory’'s refusal to pay him the lump sume dinder the
settlement agreement. In its report dated 19 Noeerb08 the Joint
Advisory Appeals Board considered that, in viewhs purpose of the
accommodation rented by the complainant, his amartncould be
considered as EMBL property within the meaning tté settlement
agreement. It recommended that the Director-Gerigray about an
agreement, including a departure schedule for tmeptainant and a
payment plan for the lump sum.

On 2 December 2008 the Director-General wrote trim
the complainant that he had decided to accept tluardss
recommendations. He proposed that the complainaaate the
apartment before 2 March 2009 and stated thah@s & he had done
so, the lump sum would be paid to him. That isith@ugned decision.

B. The complainant emphasises that his complaint tsabout the
validity or termination of the lease contract. Iis lview, the lease
cannot be terminated under German law and, if timotatory believes
otherwise, it must bring proceedings before therCoiuHeidelberg, in
accordance with the terms of the lease. He submits
that neither the settlement agreement nor the Iestipeilate that
the lump sum is payable only if he vacates thetapant, and that by
withholding payment of the lump sum EMBL is takitige law into its
own hands. He adds that the amount withheld igdsptionate to the
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value of the lease, particularly since he paysréig regularly so that
the Laboratory has suffered no loss.

He asks the Tribunal to order EMBL to pay the lusopn due to
him under the settlement and indemnities on tertimnaof contract,
together with interest calculated from 1 Februad@® He requests
that the Laboratory make “full and complete payrséfdr his health
insurance and pension and that it pay him compemsttr “misuse of
[its] financial advantage over [him]” and costs.stlg, he asks the
Tribunal to rule that no deductions are to be madher now or in the
future, from his pension payments.

C. In its reply EMBL contends that the complaint istiesy
irreceivable for failure to exhaust internal renesdilt points out that
the complainant’s internal appeal was expresslgctitd against “the
threat [...] to terminate the [settlement] Agreetharontained in the
letter of 25 March 2008. However, the Laboratorg diot, by that
letter, decline to pay either the lump sum, or riege thereon, or
indemnities, or compensation, or indeed healthrarsze and pension
contributions. Consequently, these claims weretinetsubject of his
internal appeal and are therefore irreceivablehi@ ¢ontext of the
proceedings before the Tribunal. It adds that trplainant’s claims
with respect to health insurance and pension patgrae in any case
irreceivable for lack of gravamen, since the Labmmahas always
made all the relevant contributions.

On the merits, EMBL submits that it has no dutypay the
amount specified in the settlement agreement ag las the
complainant does not honour his obligation to vadae apartment,
which clearly results from the terms of the setdemagreement. It
considers that it is entitled, under a generalgipie of law, to exercise
a retention right over the lump sum in view of tbemplainant’s
refusal to fulfil his obligations under the settlemh agreement.

EMBL explains that the apartments that it leasesiatended to
accommodate employees and guests on a temporang bars
periods not exceeding one year, although in theptaimant's case the
lease was extended throughout the period of hislagment with
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the Laboratory for personal reasons. The term ‘grigp as used in
clause 8 of the settlement agreement clearly imdutthe apartment
rented by the complainant. Thus, by refusing toateithe apartment,
the complainant has breached his obligation under gettlement
agreement to return “all property belonging to EMBiy 15 June
2007.

According to the Laboratory, the link between tease and the
settlement agreement can also be inferred fromselal3 of the
settlement agreement, by which the complainant niodle to release
the Laboratory from “any claims [...] arising out @ relating to his
employment with EMBL”, because it was only by vatof his status
as an employee of EMBL that he was allowed to tleatapartment. It
adds that the reference in the lease to the CduHetdelberg is a
mistake.

The Laboratory argues that the complainant’s ohibgato vacate
the apartment also results from his employmentrachtThe notice of
termination of the lease contained in the lettet®October 2007 is to
be treated as an instruction from the Director-Ganeand the
complainant’s failure to comply with that instruari constitutes a
breach of his contract which entitles the Labosattw withhold
payment of the lump sum. Moreover, the close canmebetween the
lease and the employment contract implies thatigig to occupy the
apartment ended upon termination of the said contra

EMBL emphasises that the complainant’s continuedipation of
the apartment is liable to have serious financi@hsequences for
it. The income it derives from the apartments #skes is subject to
a favourable tax regime, provided that they aresddaonly to
employees or guests. Since the complainant is ngelo either an
employee or a guest of the Laboratory, it runsribke of losing the
benefit of that regime. In light of that risk, itecision to withhold
payment of the lump sum cannot be deemed dispiiopate.

Noting that the complainant has chosen not to daiself of the
numerous opportunities given to him to comply wiiis obligations,
EMBL asks the Tribunal to order him to pay 6,00@o0suo cover part
of its legal expenses.
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D. In his rejoinder the complainant reiterates hisapleHe submits
that the apartment is not the “property” of EMBLthin the meaning
of clause 8 of the settlement agreement, since EMBfact leases
it from its owner. To support his argument thatré¢his no connection
between the lease and the settlement agreemerpihts out that
he could not have returned the apartment on 15 200&, as the
settlement agreement was signed only on 14 Juné 2@emphasises
that the issue of whether or not he must vacateafi@tment has
nothing to do with the settlement agreement andacdy be decided
by the Court of Heidelberg, in accordance withtdrens of the lease.

With regard to the scope of his internal appeal,pbits out
that in his submissions to the Joint Advisory Agpdoard he referred
several times to EMBL'’s refusal to pay the amouwthig under the
settlement agreement, and that both the Board hadDirector-
General clearly understood the appeal as relabiriget implementation
of the agreement. According to him, the Laborat®statements that it
runs the risk of losing the benefit of a preferaintax regime and that it
cannot lease apartments to third parties are false.

E. In its surrejoinder EMBL maintains its objectiorsreceivability

and likewise its position on the merits. It submilat the Joint
Advisory Appeals Board clearly established a linktvieen the
complainant’s obligation to vacate the apartment e payment of
the lump sum. It acknowledges that it does not dvenapartment but
argues that the word “property” as used in thelesatint agreement
includes leasehold property. Regarding the fadtithdid not demand
that the complainant vacate the apartment on 1& 2007, it states
that its practice is to allow departing staff memnsb@a reasonable
amount of time to vacate their apartments.

CONSIDERATIONS

1. At the time the complainant joined EMBL in 1995, |kased
an apartment from it for a one-year term. During émployment, the
Laboratory granted the complainant a number of resictes of the
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lease. The relevant provision in the lease forptlmpose of the present
dispute states that “[tjhe Court of Jurisdictiorr fany dispute in
connection with [the] lease has its seat in Heielg/h

2. On 31 January 2007 EMBL terminated the complaisant’
employment with a notice period of one year. Thenglainant's
internal appeal against this decision was unsufideasd he filed a
complaint with the Tribunal. On 14 June 2007 thenplainant and
EMBL entered into a settlement agreement and theptont was
withdrawn.

3. The settlement agreement provided that the congtain
would receive a lump-sum payment at the end oehmgployment on
31 January 2008, that he would be granted paideléam 15 June
2007 until 31 January 2008, that he would remaithénEMBL health
insurance scheme until age 60 and that, subsegudtlwould be
entitled to an EMBL pension.

4. The agreement also provided that the complainanildvo
“return all property belonging to EMBL the latest b5 June 2007”
and that with the fulfilment of the agreement diligations between
the parties would be concluded.

5. By a letter of 18 October 2007 the Laboratory agllis
the complainant that, as stated in the preamblthdolease, it only
leased accommodation to its employees or guesereidre, as his
employment contract was to expire on 31 January820is lease
would expire on the same date. However, the comgfai did not
vacate the apartment on 31 January and EMBL didpagthim the
lump sum due on that date.

6. Ultimately, following an exchange of correspondence
EMBL advised the complainant that it would terman#te settlement
agreement if a firm commitment that he would vadae apartment
within two months had not been received by 31 M2eH8.
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7. On 17 July 2008 the complainant filed an internppesal
against “the threat [...] to terminate the [settlethe\greement”
contained in the letter of 25 March 2008. The Jéidvisory Appeals
Board recommended that the parties should reachgesement that
would include a schedule for the complainant toat@dhe apartment
and for the payment of the lump sum. On 2 Decen#f¥)8 the
Director-General advised the complainant that loepied the Board's
recommendation. He proposed that in the light & #pproaching
holiday season the complainant vacate the apartmbnt
2 March 2009 and, upon the apartment being vac&stBL would
pay the lump sum. The complainant rejected theqwalpand filed his
second complaint before the Tribunal.

8. The central issue in this dispute is whether tlaeis# in the
settlement agreement requiring the complainantetutn all property
belonging to EMBL” by 15 June 2007 includes theiva®ly up of
possession of the apartment the complainant leftsed EMBL in
April 1995. The complainant takes the position tttze settlement
agreement and the lease are two entirely sepamters) In his view,
the notice to terminate the lease contained indtier of 18 October
2007 is not valid under German law and any disputelation to the
lease must be adjudicated in the Court of Heidgleraccordance
with the terms of the lease. He maintains thatpdagment of the lump
sum is not contingent on his having vacated thetagesmt and that
EMBL has wrongfully withheld the payment of the lprsum. He also
contends that, since the Laboratory leases thealibgilin which the
apartment is located, the apartment is not thegrtppf EMBL.

9. The Laboratory argues that the complaint is irnesigie for
failure to exhaust internal remedies. Its submission the question of
receivability are largely directed at the relieg ttomplainant seeks. As
will become evident, a consideration of these sabions is
unnecessary because the determinative issue certberimterpretation
of the settlement agreement. On the merits, EMBhns8ts that it is
under no obligation to pay the lump sum so longhascomplainant
does not honour his obligation under the settleragréement.
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10. The Tribunal rejects the complainant’s assertioat tthe
apartment is not “property” of EMBL as contemplatéu the
settlement agreement. In law, a leasehold intésestroperty interest
and, therefore, in the present case it comes wikti@nelevant clause in
the settlement agreement. As to the clause irethgel that “[t]he Court
of Jurisdiction for any dispute in connection wjthe] lease has its
seat in Heidelberg”, the Tribunal observes thatghesent dispute is
not about the terms of the lease itself. It consettme obligations
arising under a clause in the settlement agreembith was entered
into for the purpose of resolving all outstandingtters relating to
the complainant’'s employment with EMBL. As the dp@nt is the
property of EMBL, the complainant was obliged twegiup vacant
possession pursuant to the terms of the settleaweement. Further,
as he had failed to fulfil his obligation to vacdltee apartment at the
date the lump sum payment was due, EMBL was edhtittewithhold
payment of the lump sum.

11. Accordingly, the complaint will be dismissed. Inefie
circumstances, no costs will be awarded.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 4 Noven#@t0, Ms Mary
G. Gaudron, President of the Tribunal, Mr Giusegerbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 2 February 2011.
Mary G. Gaudron

Giuseppe Barbagallo
Dolores M. Hansen
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Catherine Comtet
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