Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

110th Session Judgment No. 2974

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mrs B:-M. against
the World Health Organization (WHO) on 3 April 2088d corrected
on 31 July, WHO'’s reply of 30 October 2009, the ptamant’s
rejoinder of 14 January 2010 and the Organizatiguigejoinder of
14 April 2010;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. Facts relevant to this case are given in Judgmeii8 2n the
complainant’s first complaint, also delivered tliay. Suffice it to
recall that the complainant joined UNAIDS — a joamtd co-sponsored
United Nations programme on HIV/AIDS, administetlsdWHO — in
September 2003 under a short-term contract at gadles Manager,
Best Practice, in the Information Centre. She wapleyed with the
same title and at the same grade under a sergsodfterm contracts
until she separated from service on 30 Novembeb.200
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By a memorandum of 16 August 2004 from Human Ressur
Management the complainant was informed that théer obf
appointment for her second contract, due to begirl® September
2004, was subject to a satisfactory performancduatian report
covering the duration of her previous contract. i@dhereafter she
asked her first-level supervisor, Mr B., to comeldter evaluation
report for the period in question. Between Octd@i4 and May 2005
both she and the Administration sent numerous ésniai Mr B.
reminding him of his obligation to finalise her &ion reports.

On 17 June 2005 the complainant sent an e-mail toBM
Ms M. — who was then her direct supervisor — and®isthe Chief
of Human Resources Management, in which she exque$er
dissatisfaction with Mr B.’s attitude regarding teealuation process
and what she perceived to be the acquiescence dfdiministration in
that attitude. Her outstanding performance evaduatieports were
subsequently finalised and all of the overall iggirby her first-level
supervisors indicated that she “fully met perforoceexpectations”.

A vacancy notice for the position of Manager, Beésictice, in the
Social Mobilization and Information Department fdrmation Centre
was advertised on 7 July 2005. The complainantiegpbr the post on
8 July and was subsequently shortlisted and irdermd. After her
interview, on 23 November she wrote a letter toBsthe Director of
the Programme Support Department, to which shelathcopies of e-
mails showing that she had reported to both Ms Md a
Ms G. sexual harassment and mismanagement on thefpar B. She
expressed concern that she had been ostracised domybens of
UNAIDS' management as a result of these reports thad it was
possible that she would suffer discrimination dgrithe selection
process for the vacancy for which she had apphedeek later, on 30
November 2005, she wrote to Ms E. again and sthtgdshe had been
verbally informed of her non-selection for the p&te challenged the
selection process and the composition of the setegpanel and
enquired as to whether any member of the selegtarel had also
been a member of the Appointment and Promotionsiitise. She
also questioned whether her non-selection was aecpence of her



Judgment No. 2974

reports of harassment and mismanagement on theopft B. That
same day she separated from service.

By an e-mail of 8 January 2006 the complainant rmd
Ms G. that she still had not received written ncéifion of her non-
selection for the post. She challenged inter &liadomposition of the
selection panel on the grounds that some of its beesnwere close
friends of Mr B. and she requested a transparergweof the selection
process. On 16 February she lodged a formal contphaih the WHO
Headquarters Grievance Panel — which is the subfelttdgment 2973
— alleging that she had been subjected to sexudlpagchological
harassment by Mr B. In a memorandum of 10 March62p3 G.
informed the complainant that her appeal would havke filed with
the WHO Headquarters Board of Appeal (HBA) and thabtification
of the result of the selection process had beentedmer UNAIDS e-
mail address on 5 December 2005. The complainastevio Ms G. on
12 April 2006 requesting a copy of the e-mail inesion on the
grounds that she had not had access to her UNAHDfilkaccount
since her separation from service.

On 5 May 2006 the complainant submitted to the HBgtatement
of her intention to appeal. On 26 May she submittedfull statement
alleging that her non-selection for the post of [siger,
Best Practice, was the result of personal prejudicethe part of
the selection panel as well as the failure by thdmihistration
to apply correctly the Staff Rules and Regulatiohs.its report
of 22 December the Board recommended inter alia thanew
Appointment and Promotion Committee be convened ediately,
with full membership, to review the selection pregedor the post in
question. It added that the complainant’s allegatiof harassment
would be dealt with by the Grievance Panel andithabuld consider
her claim for moral damages after the Director-Galrefinal decision
on the Panel’'s recommendations had been transntteer.

By a letter of 26 March 2007 the complainant wdsrimed that a
properly constituted Appointment and Promotion Cottea had been
convened. The Committee had reviewed the seleptiocess and the
report of the Interview Panel for the post of MagragBest Practice,
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and recommended another candidate to the Execivector of
UNAIDS, who had accepted that recommendation. Safber the
complainant filed an appeal against that decisi@sed on the same
grounds as her first appeal. She asserted that dbesion
“perpetuate[d] the presumption of bias” and did adtlress the issues
she had raised in her first appeal. In its reppthe Executive Director
relating to the complainant’s second appeal, theA HiBted that the
report of the reconvened Appointment and Promoti@mmmittee
simply contained a statement of its conclusionhwib details as to
how that conclusion had been reached. The Boardwied however
that it appeared that correct procedure had bedowkd and it
recommended rejecting the appeal.

By a letter of 10 October 2008 the Director-GenerlWHO
informed the complainant that Mr B.'s medical cdimfi had
prevented his full participation in both the invgation into her
allegations of harassment and the Headquartersvdmce Panel
proceedings. As a result, the Panel had been utapl®vide her with
the information she needed and it was thereforgassible for her to
take a decision on the merits of the complaint. ridedging the
unsatisfactory nature of this outcome for all tlaetips concerned and
noting the delay in the proceedings, she awarded cttmplainant
10,000 Swiss francs.

By a letter of 4 November 2008 the complainant \wdsrmed
that, in accordance with the HBA’s recommendatithe Executive
Director had rejected her second appeal. In a memiom of
21 November the Board informed the Executive Doedhat, as
no substantive conclusion had been reached reggatttincomplaint of
harassment before the Headquarters Grievance Rartkln view of
the compensation that the complainant had beendadarit had
concluded that there was no basis for recommendidditional
compensation for moral damages. By a letter of rfidey 2009 the
complainant was informed that, in accordance witle HBA's
recommendation, the Executive Director had decithed no further
award was warranted. That is the impugned decision.
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B. The complainant contends that the selection process
tainted with irregularities. Before the vacancy waslvertised,
she had repeatedly reported a pattern of harassmeamginalisation
and “character assassination” to senior managemautt the
Administration took no action to address her commpda This included
harassment on the part of Mr B., who subjectedtbiénappropriate
behaviourand repeatedly refused to fulfil his obligationtwitspect to
her performance evaluation reports, and a “margag@ébn campaign”
on the part of Ms M. in response to  her
e-mail of 17 June 2005. She argues that, althoghiBA found that
there was insufficient evidence to establish pakpnejudice on the
part of the members of the selection panel orttiet acted in a biased
manner, the Administration has never denied that divits members
as well as the person responsible for overseeiagetttire selection
process were close friends of Mr B. Consequentlythe interest of
fairness, those two staff members should not hakert part in the
selection. Referring to the Tribunal’'s case lawe akserts that it is an
important aspect of the principle of equality tlait candidates be
considered objectively and that a person’s cangliddmuld not be
evaluated by a person whose impartiality is openquestion on
reasonable grounds.

The complainant further contends that her qualifices are
superior to those of the candidate who was selectedhe post, in
particular with respect to managerial competencesiycation and
language skills, and that it is not enough, givha tircumstances
surrounding this case, for the Organization tcestag¢rely that another
candidate was chosen without providing the reafmrhat choice.

She challenges the review conducted by the recaaven
Appointment and Promotion Committee and pointstbat it failed to
take minutes of its meeting. In her opinion, had teview been
conducted in good faith, there would have been @rdk of the
deliberations.

As the HBA reserved its recommendation regardingclkem for

moral damages until the Grievance Panel made anfindith respect
to her harassment complaint, the complainant astet the failure by
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the Panel to make such a finding has left her withgroper and
adequate redress. In addition, it is not clear wieyDirector-General
granted her 10,000 Swiss francs with respect toQtievance Panel
proceedings, nor is it clear how that amount wasrdened.

The complainant asks the Tribunal to reverse thisiba taken on
her first appeal before the HBA and, by extenstorreverse also the
decision taken on her second appeal before thay.bBHe seeks
reinstatement in her former post and compensatiorthe losses she
has suffered as a result of the impugned decisgire claims the
equivalent of two years’ salary at grade P.4, Sgfor the adverse
effect on her career resulting from her non-sabector the post; moral
damages for the unfair and undignified manner irctwishe was
treated, for the failure by the Administration toonduct an
investigation and provide her with the opportunitysubstantiate her
allegations of harassment and for the failure by Hheadquarters
Grievance Panel to produce a conclusive report rdagg those
allegations; compensation for the failure by UNAIDS provide a
suitable work environment and to protect her fromfair and
discriminatory administrative procedures; and costs

C. In its reply WHO submits that the complaint is rigaéle only
insofar as it challenges the decision of the ExeeuDirector of
8 January 2009 to reject the complainant’s clainnforal damages in
relation to her non-selection for the post of Maragest Practice, as
originally advanced in her first appeal before ItH#A. It notes that her
claims related to harassment and to the Administrat failure to
address those allegations are already the subjemtfiost complaint
before the Tribunal. As for her claims regarding hen-selection for
the post, it argues that they are irreceivableiras-barred because,
although they were thoroughly examined in both bé tappeals
she lodged with the HBA, she failed to file, withihe prescribed
time limits, a complaint challenging the Executii2érector’s final
decisions thereon. Her claims regarding the rev@amducted by
the reconvened Appointment and Promotion Commitiee also
irreceivable as time-barred. Her claims relatedh& performance
evaluation reports are likewise irreceivable beeaslse did not file a
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timely complaint challenging the Executive Diret¢$ofinal decision
on the matter. Furthermore, she has addressed stwe iof her
evaluations in her first complaint before the Tribl and the principle
of res judicata precludes her from doing so again. Lastly, WHO
submits that the complainant’s claims regarding&tigons of Ms M.
are irreceivable because she advances them foiirgihdime in her
second complaint and has therefore failed to extthagnternal means
of redress.

On the merits, the defendant asserts that as theplamant
has already been awarded 10,000 Swiss francs ecesf her
harassment complaint she is not entitled to anytiaddl award. It
denies her contention that she was marginalisedlivy. and argues
that Ms M. took reasonable steps to respond toctiraplainant’s
reports. Furthermore, the positive nature of hefopmance evaluation
reports contradicts her assertions that the tirkentéao complete those
reports and the alleged hostility on the part ofBvadversely affected
her candidature for the post in question.

The Organization denies that there was persongaidgice on the
part of the members of the selection panel. Altlowgo of the
members shared the same nationality as Mr B., these chosen
because they possessed technical knowledge retatihg vacant post
and they performed their functions appropriatelurtirermore, this
issue was thoroughly examined by the HBA in the glamant’s first
appeal.

With respect to the complainant’s allegations rduyay the review
by the reconvened Appointment and Promotion Coremittthe
defendant asserts that this was done in accordaiticghe Executive
Director’s final decision dated 16 February 2004 dnat the initial
procedural irregularity identified by the HBA wasly corrected by
that review.

WHO denies the complainant’'s assertion that she ketser
qualified than the candidate who was selectedh®mpbst. Referring to
the case law, it argues that the Tribunal will ontyerfere in the
selection of a candidate if it appears that thdaehoests on a mistake
of fact or law or that there has probably been suse of authority; the

7



Judgment No. 2974

complainant has not demonstrated that there haes la@y such
mistakes or that the Organization has misusedittsoaity.

D. In her rejoinder the complainant affirms that hemplaint is
receivable. The lengthy delay in the appeal proogsd was
attributable to the Organization. She was compeitedvait for the
Executive Director's final decision on her firstpamal, which was
dependent on a finding by the Grievance Panel dagguher claim for
damages, before she could file her second compiatintthe Tribunal.
She argues that the atmosphere created by théh&ddter harassment
complaint remained “unheard” led to an unfavourabwironment
which negatively impacted her chances of beingteédeaequitably
during the selection process. In addition, the saoffecials are
involved in both of her complaints before the Trial and, in her
view, in order for her second complaint to be givieti and fair
consideration, her harassment complaint must ascobsideredShe
submits that she raised the issue of Ms M.’s behavbecause it
constitutes evidence of the atmosphere that exdéktddg the selection
process.

E. In its surrejoinder the Organization maintains fssition, in

particular regarding the receivability of the comipt. In addition, it
points out that the complainant initiated her caagl before the
Headquarters Grievance Panel on 16 February 20@6,g after she
was informed of the outcome of the competitiontfar vacancy and,
consequently, the selection process could not baea influenced by
her harassment complaint.

CONSIDERATIONS

1. The complainant challenges her non-selection fer pbst
of Manager, Best Practice, which she occupied oortgarm
contracts at UNAIDS from 16 September 2003 until M@vember
2005. This post was advertised as a fixed-term iappent in July
2005. The complainant applied, was shortlisted amdrviewed.
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However, ultimately she was not selected and wésnred of this

on 30 November 2005, her last day of work. On 1Brk&y 2006
she lodged a formal complaint of harassment agaimsB. with the

WHO Headquarters Grievance Panel. The outcomeightirassment
complaint is the subject of Judgment 2973, regyltinom the

complainant’s first complaint to the Tribunal, atdecided this day.

2. In May 2006 the complainant filed a first appeahiagt
her non-selection with the Headquarters Board obe’gh (HBA), on
the basis of personal prejudice and a breach ofStaff Rules and
Regulations. In its report of 22 December 2006 Board concluded
that “there was insufficient evidence to establshlink between
[Mr B.’s] friendship or shared nationality with twaf the members of
the selection panel and the adverse outcome ofdlextion for the
[complainant]”. As well, the Board saw no evidertbhat Mr B. was
acting behind the scenes to influence the outcomthe selection
process. It found that there was insufficient emnieto make a finding
of personal prejudice or bias on the part of théecten panel
members. The Board, however, also found that bgihgla meeting of
the Appointment and Promotion Committee without pinesence of a
representative of the Staff Association, UNAIDS ffaited to abide by
its own policy. It thus recommended that a new Appoent
and Promotion Committee be convened immediatelyth wull
membership present, to review the selection prof@msshe post of
Manager, Best Practice, with due regard paid tcadsessment by the
Interview Panel of the candidates’ specific skdisd competencies.
With respect to the complainant’s claim for morahthges, the Board
decided that it would be considered once the DoreGeneral had
made a final decision on the harassment complaint.

3. The Executive Director accepted the HBA's recomraéinds
and the selection process was reviewed by a reoedvAppointment
and Promotion Committee. However, the complainaas \wgain not
selected. She filed a second appeal with the HB#inat) the decision
not to select her. This second appeal was ultimaismissed.
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4. As to the harassment complaint, the complainant was

awarded 10,000 Swiss francs as compensation forinigility of

the Headquarters Grievance Panel to conclude astigation into her
allegation of harassment. The HBA then addressedotitstanding
issue of the claim for moral damages submittecha complainant’s
first appeal. It concluded that there was no b&smissecommending
additional compensation. By a letter of 8 Janu@§3%2the complainant
was informed that the Executive Director had dettitte follow this
recommendation. She impugns that decision beferdtibunal.

5. The complainant contends that her harassment carhpla
negatively impacted her chance of being selectedtlie post in
question and that the selection process was opdaqided with
irregularities, personal prejudice and bias. Sheksea reversal of
the decision taken on her first appeal before tiBAFANd also by
extension a reversal of the decision taken on éeorsl appeal before
that body, reinstatement in her post, and compiemséir the losses
she has suffered as a result of her non-selectidrfar the failure by
UNAIDS to provide a suitable work environment. Shiso seeks
moral damages and costs.

6. The Organization submits that the complainant’sntdaare
either irreceivable as time-barred, or for faildpe exhaust internal
means of redress, and/or were already includedririfst complaint to
the Tribunal. In its view, the second complaintdddoe restricted to
the issue of moral damages.

7. According to the complaint form initiating this meeding,
the impugned decision is the Executive Director'scigion of
8 January 2009 regarding the complainant’'s “outhtan request for
compensation for moral damages contained in [hegt fappeal
with the Headquarters Board of Appeal”. Accordinglye complaint
is receivable only in relation to the decision ot award the
complainant additional compensation for moral dassacAll other
claims must be dismissed as irreceivable.

10
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8. On the merits, the complainant contends that thecixe
Director erred by linking the finding on damagega®ling her non-
selection with the damages in the harassment camyp&he maintains
that the latter proceeding concerned differenigaliens of harassment
and not the personal prejudice alleged in the md®eson process:
while the personal prejudice was informed by theabsment, they are
different claims and should be assessed separately.

9. There was no error in the Board's finding that ¢hevas
insufficient evidence to make a finding of persagmagdjudice or bias on
the part of the selection panel members. Thusetl®eno basis upon
which the Executive Director’s decision not to agvadditional moral
damages can be disturbed.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 4 Noven#@t0, Ms Mary
G. Gaudron, President of the Tribunal, Mr Giusegerbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 2 February 2011.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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