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111th Session Judgment No. 3009

THE ADMINISTRATIVE TRIBUNAL,

Considering the third complaint filed by Mr B. Hganst the
Universal Postal Union (UPU) on 22 July 2009 andrexied on
5 August, the Union’s reply of 18 September, themglainant’s
rejoinder of 9 October, the Union’s surrejoinde28fNovember 2009,
the additional submissions filed by the complainamn
29 November 2010 and the Union’s letter of 15 Ddwem?010 to the
Registrar of the Tribunal, stating that it had vonment to make;

Considering Articles Il, paragraph 5, and VI of tB&tute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Information about the complainant’'s career at thierhational
Bureau of the UPU is given under A in Judgments32a0d 2389,
rendered respectively on his first and second camigl. Briefly, he
is a German national, born in 1948, who was empldyg the UPU
from 1994 to 2010. In 2002 he had asked for hisenémnbe added
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to the list of staff eligible for home leave. On I0ne 2003 the
Director-General dismissed his request on the gisuhat, as he was
living in Switzerland before being appointed, heal diot meet the
conditions laid down in Rule 105.3, paragraph 2thef Staff Rules. In
Judgment 2389, delivered on 2 February 2005, thmuial confirmed

that decision and dismissed his complaint.

The complainant acquired French nationality on 1&d 2008.
On 30 May, relying on Judgment 2389, he made aesqto the
Director-General for home leave in France or, figilthat, in India —
the country of origin of his adopted children — G@ermany. The
Director-General informed him, on 15 July, that meguest was
rejected. On 25 July the complainant sought a veviEthat decision
but this was confirmed on 15 August. On 18 Augi®he submitted
an appeal to the Joint Appeals Committee.

In its report dated 12 January 2009 the Commitealled that the
complaint leading to Judgment 2389 concerned th@aptanant’s
entittement to home leave in Germany. In its recemdation, it
expressed the view that the Director-General cauithorise him to
take home leave in a country other than that ofctvhie was a
national. On 16 February the Director-General asked Committee
to provide him with a “clarified” report, as therdi report did not
enable him to take a decision. In its revised repbrl5 April 2009
the Committee took account of a note from the Dmeof Legal
Affairs dated 27 June 2008, and recommended thatDinector-
General maintain his decision refusing to granti¢faee. By a letter of
29 April 2009 the Director-General informed the gdamant
that he was maintaining his decision of 15 Augu3& That is the
impugned decision.

B. The complainant states that his complaint is prechpby

“significant new elements” and that his requestlifferent from that
which was examined in Judgment 2389, since he iomger seeking
home leave in Germany, but rather in France ondhial. On the basis
of consideration 7 of that judgment, he contendd the country of
origin of a spouse or of adopted children can lkertanto account in
determining entitlement to home leave. In view isf¢onnections with
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France, the country of origin of his wife, and hish that his adopted
children should maintain ties with India, their oty of origin, he
considers that he is entitled to home leave in anether of these
countries.

He complains that he was denied access to the Cibmersi first
report and to several documents contained in amsnexehe revised
report, although he had formally requested theseirdents in a letter
addressed to the Director-General on 5 May 200%s, Tih his view,
constitutes “flagrant obstruction” and reflectsddilierate policy on the
part of the UPU intended to harm him and to preveinh from
defending his interests in a fully informed mannkle asks the
Tribunal to order that all the documents he hasiegsted be disclosed
to him.

The complainant notes that one member of the CameniMr G.,
refused to sign the revised report and he proditteG.’s comments,
dated 15 April 2009, in which the latter gives ttemsons for his
refusal, asserting that the changed conclusiomeénrévised report is
unwarranted. Mr G. also indicates that prior tomsitting the revised
report the President of the Committee made a rédagbe Tribunal
for an interpretation of Judgment 2389, which meagsording to the
complainant, that she had doubts “regarding thelevhwtter”. In the
light of these comments, the complainant statestti@fact that the
Union had concealed the first report is “very sogpis”. He points out
that the proceedings before the Committee wereisurgly protracted
and that the fact that two of its members changent tminds following
oral and written exchanges with the Director-Geheracurious. He
invites the Tribunal to determine whether the alien of the
Committee’s conclusions involved any irregularity.

He points out that a note from the Head of the HuiRasources
and Social Relations Directorate, dated 13 Jun&,2@dicates that the
UPU ought to abide by the principles laid down uigment 2389. He
also asserts that the note dated 27 June 200&f@mirector of Legal
Affairs, on which the Director-General relied irsdiissing his request,
is flawed in a number of ways: it contains manlfeflse statements
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and erroneous interpretations, and reveals thayuel tactics were
employed.

The complainant asks the Tribunal to set asidediéasion of
15 July 2008 and to order that his entittementdmé leave in France
or in India be recognised. He also claims an indgneguivalent to
the amount he would receive for at least one pesiokdome leave in
France or India, as well as equitable compensdtiomoral damages
and costs.

C. Inits reply the Union states that the case novereethe Tribunal
is identical as to the parties, the purpose ofsilie and the cause of
action, to the case settled by Judgment 2389. Tmplkaint thus
disregards thees judicataauthority of that judgment and is therefore
irreceivable by virtue of Article VI, paragraph df, the Statute of the
Tribunal.

The defendant explains that the Committee’s fegort contained
contradictions and inconsistencies, which prompted
the Director-General to ask it to provide a “cliadf’ report. An
official and final revised report was adopted bye t@ommittee
and transmitted to the complainant, in accordanitie tive Staff Rules.
As the first report had thus been “replaced”, itswaot thought
necessary to communicate it to the complainant. UR&J argues
that the other documents which were not commurdcdte him
contained no relevant information and would notehaeen useful to
the complainant in defending his interests. It derthat it sought to
conceal these documents, which it produces as aexao its reply,
and claims that the internal proceedings were eeiffawed nor
tainted with misuse of power.

The Union states that the complainant’s argumeat te is
entitled to home leave in France or in India dagsfollow the “logic”
of the relevant provisions of the Staff Regulatiamsl Staff Rules. It
explains that entitlement to home leave is gramsly if the staff
member is resident, when appointed, outside theatopun which
his/her duty station is located. Only then will tHBU seek to ascertain
the country with which the staff member concernasl the closest ties.
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Recalling that the Tribunal confirmed this positionJudgment 2389,
it argues that its refusal was lawful because, hat time of his
appointment, the complainant had for decades bemident in
Switzerland, the country where the UPU has its beaders.

The defendant takes the view that the delay orctimeplainant’s
part in requesting home leave and his indifferewnitd regard to the
determination of his home country prove that hisy gurpose is to
gain a financial advantage. This attitude is whaibntrary to the
purpose and spirit of the entitlement to home leave

D. In his rejoinder the complainant submits that itswebt for the
Union to decide unilaterally whether certain docateevere relevant,
and that it exceeded its authority by refusing appdy him with the
documents he had requested. That refusal, he ¢lanesvidence of a
systematic practice designed to hamper staff mesribdaheir dealings
with the Tribunal.

He draws attention to his dual French-German nalitynand
argues that in Judgment 551 the Tribunal held staf members with
a nationality other than that of the seat of theleging organisation
were entitled to certain advantages in relationn&ionals of that
country, in order to restore equality of treatmbetween the two
groups of employees.

E. In its surrejoinder the defendant argues that @ ha interest in
concealing documents which it considered to be idenfial or
irrelevant, and points out that it provided the wlnents requested in
the course of the proceedings. In its opinion,db@plainant is putting
forward serious but unsubstantiated accusationstiHer purpose of
discrediting it.

Moreover, although the complainant does not haveissSw
nationality, he maintained close ties with Switaad, since he has
been resident there for decades and has raisexilgt fhere. As for the
allegations concerning the primacy of financial siderations, it is
legitimate for the Director of Legal Affairs to dpeut to the Director-
General the practical implications of certain diecis.
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F. In his additional submissions the complainant pcedudocuments
relating to the final removal of his family and ithénstallation in
France from 8 July 2010, in order to prove that thahe country with
which he has the closest ties.

CONSIDERATIONS

1. The complainant, who was born in 1948, had bedndiin
Switzerland since 1963 at the time when he canweori at the UPU
in Berne in 1994. As he was a German national, e vecruited
internationally rather than locally. Having marrigdrrench national in
1992, he subsequently acquired French nationalityough a
declaration made on 19 March 2008. He and his Wwifee adopted
three children of Indian origin. After retiring 2010, the complainant
elected to be domiciled in France with his family.

By Judgment 2389 the Tribunal dismissed his secmrdplaint
seeking recognition of his entitlement to home éevGermany under
Article 4.5 of the Staff Regulations and Rule 106t3he Staff Rules.
The Tribunal took the view that the complainant diot meet the
conditions set out in those texts, because he batived in Germany,
the country which he claimed as his home, sinceslrty childhood,
and at the time of his appointment he had beendiim Switzerland,
where he was to take up his post, for several a@ecamtactically
without a break.

2. On 30 May 2008 the complainant submitted a newesqo
the UPU for home leave in France, or in India, mGermany. His
request was based on a passage in Judgment 2388timgl that the
home country is not necessarily that of the sta#hber’s nationality,
but may be the country with which the staff membas the closest
connection outside the country where he is emplof@dexample the
country of origin of his spouse, or that of childre&ghom he has
adopted or taken in but who he believes should kepptheir
connections with their native environment (considgien 7).
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On 15 July the Director-General announced that has w
maintaining the decision which had been impugnedlitigment 2389,
and dismissed this new request. When invited tgevevhis decision,
he confirmed it on 15 August 2008. The complaingllenged this
decision before the Joint Appeals Committee, emipimas that his
request was for home leave not in his country @fiotbut in a country
to be chosen from either of the two countries adgiorof his spouse
and his children respectively. He relied on the fhat Judgment 2389
showed that the country of home leave was not sacdésthe country
of the staff member’s nationality. On 15 April 200t Joint Appeals
Committee submitted its revised report to the DoeGeneral in
which it concluded, by a majority, that “[he] couldaintain his
decision. On 29 April 2009 the Director-General ocaummicated the
report to the complainant and informed him
that, on the basis of that conclusion, he was ragiimyg his decision of
15 August 2008. That is the decision challengedreethe Tribunal.

3. The complainant accuses the defendant of havingeaded
documents which he needed for his defence befoee Titbunal,
namely the first version of the report of the Jdkmpeals Committee
and the annexes to that report and to the Comnsitteml report. He
contends that, in spite of a request he had madeecaiving the
impugned decision, some of those documents hadbmdg brought to
his knowledge with the reply to his complaint. Thjdevance, as
framed by the complainant, concerns a violationthef right to be
heard, and therefore of the right of the partiese¢anade aware of and
to consult relevant documents in the case file (hasdgment 2927,
under 11).

It should be noted, before considering this grieeanthat the
report on which the impugned decision was baseddsasn up in a
somewhat unusual manner. In effect, the Joint Algpéammittee had
submitted an initial report to the Director-Genezahcluding that he
“could authorise the complainant to take home léawae country other
than his country of nationality” given that “his quest for
home leave in France or in India could be regasted new element”.
The Director-General took the view that there wasoatradiction in
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the report between the reasoning and the concleisiord that he
therefore could not take an informed decision, &edinvited the
Committee to clarify it. The Committee then dis@dsthe matter anew
and reviewed its initial report. In its recommenad@at adopted by a
majority, it took the view that its initial opinioshould be altered to the
disadvantage of the complainant. There is no itidican the file that
the Director-General exerted any pressure on themiitiee to induce
it to change its opinion.

There was no rule requiring the defendant to notihe
complainant of the Committee’s first report, whidbes not contain
the reasons for the impugned decision. It woulchges have been
advisable for the Director-General to give a copyhat report to the
complainant when he requested it, but the procésgwewing the
report was not concealed from him. The final repormmunicated to
him was entitled “Revised report” and the introdict contains a
paragraph explaining the review process. Moreotlex, documents
sought by the complainant relate to the mannerhichvthe members
of the Committee reached their conclusion. Inforamabf that kind is
purely internal and does not, in principle, havdéocommunicated to
the staff member concerned.

It follows from the foregoing that the complainangxercise of
his rights of defence has not been hampered imayy contrary to his
assertions, and that the grievance that relevactirdents have been
unduly withheld, so violating his right to be heasdunfounded.

4. The complainant’s request for home leave in thentrguof
origin of his spouse or his adopted children isedaessentially on
consideration 7 of Judgment 2389, which he viewaragvolution or
extension of the Tribunal's case law in the matter.

In that judgment the Tribunal drew attention to {he&pose of
home leave and recalled that the country of honaveleis not
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necessarily that of the employee’s nationality, d@hdt it may be
another country with which he/she has the closestnection

outside the country in which he/she is employeé (hedgment 1985,
under 9). It observed that this case law is redi@ah paragraph 4(c) of
Staff Rule 105.3, according to which the Direct@r@ral may, in
exceptional circumstances, authorise a staff menwbetake home
leave in a country other than the country of hisomality. In this

regard in Judgment 2389 the Tribunal gave as ampbeathe home
country of the staff member’s wife or of childrefn@m he might have
adopted or taken in. But like the aforementionedvision, the

Tribunal emphasised that the complainant was reduo show that he
had maintained his normal residence in that coufdrya prolonged
period preceding his appointment, and that therstrbe close and
continuing ties between him and that country, sidfit to give him the
right to take home leave there (consideratiom fine).

The complainant misreads the judgment by overlapkinese
requirements, especially the first one, non-fuléhm of which resulted
in the dismissal of his second complaint. The faat he has married a
French national and adopted Indian children issadficient for him to
be entitled to home leave in France or in Indiawéald also have had
to have his normal residence, for a prolonged gefreceding his
appointment, in one or other of those countries¢lvis not the case.

The complaint must therefore be dismissed, withtbaete being
any need for the Tribunal to rule upon ties judicataobjection raised
by the defendant.

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 6 May 20dt,Seydou Ba,
Vice-President of the Tribunal, Mr Claude Rouilletudge, and
Mr Patrick Frydman, Judge, sign below, as do |,h€ahe Comtet,
Registrar.

Delivered in public in Geneva on 6 July 2011.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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