Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

111th Session Judgment No. 3028

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr S. R. agaithe& European
Patent Organisation (EPO) on 29 April 2009 andestied on 15 July,
the Organisation’s reply of 23 October 2009 and ¢beplainant’s
letter of 19 April 2010 confirming to the Registr@rthe Tribunal that
he would enter no rejoinder;

Considering Articles I, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedjriga may be
summed up as follows:

A. The complainant, a German national born in 196hep the

European Patent Office, the secretariat of the ERCQL991 as an
examiner at grade Al. He separated from servideebruary 2008 as
the result of invalidity.

At the material time, paragraphs 6 and 7 of Arti6z of the
Service Regulations for Permanent Employees oEtiv®pean Patent
Office provided that staff members were entitleghéid sick leave up
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to a maximum of 250 working days within three candive years and
that, during any subsequent extended sick-leavimhethey would
receive 90 per cent of their basic salary for ihet 250 days, 80 per
cent for the next 250 days and 70 per cent thereaft

By a letter dated 11 May 2006 the Personnel Adnratisn
Department informed the complainant that on 27 |Ap@06 he had
exhausted his entitlement to sick leave with faly under the Service
Regulations. Consequently, as from 28 April he \ddug paid 90 per
cent of his basic salary for periods when he wa# tor work and
calculations to that effect would appear on histneayslip. In the
meantime, the complainant had resumed work on tatipse basis on
28 April, his working hours being reduced to 70 pent on medical
grounds. He was subsequently absent on sick leaweafious periods
in July, September and October, and for the pefioch April to
October his basic salary was reduced accordingly.

On 31 October 2006 the complainant lodged an appihlthe
President of the Office, challenging the payslipshiad received since
May of that year. He contended that the deductioos his basic
salary were unfounded because it was impossibldetermine how
they had been calculated.

By a letter of 19 December the Director of Emplopmé&aw
informed the complainant that the President haddddcto reject
his appeal and accordingly the matter had beenrregfeto the
Internal Appeals Committee. On 22 December 2006 Reesonnel
Administration Department sent the complainantkdetaf calculations
detailing the deductions made from his basic satnge May in
respect of his sick leave and requested that hiedvaitv his internal
appeal.

On 9 July 2008 the Tribunal delivered Judgment 2#b6vhich it
held that, in relation to paragraphs 6 and 7 ofchat62 of the Service
Regulations, sick leave that has been paid atwceedbasic salary must
be disregarded in determining when the maximumopleof sick leave
with full pay has been exhausted. By a letter @exember 2008 to
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the new President of the Office, the complainaguested inter alia
that his salary as from April 2006 be calculatedagtordance with
Judgment 2756 and he claimed material and moralagamin the
amount of 50,000 euros.

In its opinion of 9 January 2009 the Internal Agpgaommittee
unanimously recommended that the complainant’s appedismissed
as irreceivable in part and unfounded as to theanater. It considered
that his claims regarding his payslips for the rhertf May, June and
July were time-barred and that those concerningohislip for May
were also irreceivable because they were the subjenother appeal.
On the merits, the Committee  found that the
Office had correctly calculated his salary for tmenths of August,
September and October 2006, and that Judgment 2w&65 not
applicable as it could be distinguished on itsdact

In a letter of 14 January 2009 to the Presider,dbmplainant
alleged that he had not yet received the Offic@sitfipn paper on his
internal appeal and he requested evidence thaditkeen sent to him.
He pressed his claim regarding the applicationuofgdnent 2756. In
addition, he argued that the Office had erroneodstgrmined the date
upon which he had exhausted his entitlement toleinke with full pay
as it had included in its calculation days duringickh he had worked
part-time and had been on sick leave for the reimgipart of the day.
He requested that the internal appeal proceediagesumed for his
appeal and he reiterated his claim for material modal damages. In
the event that his requests could not be granteasked that his letter
be treated as an internal appeal.

The complainant was informed by a letter of 11 Ma2009 that,
in accordance with the opinion of the Internal AgiseCommittee, the
President had decided to reject the appeal asypamrticeivable and
unfounded for the remainder. It was noted thatcthraplainant’s letter
of 14 January 2009 had been sent after the Conentiiel delivered
its opinion and that his arguments, which couldehbeen submitted
during the appeal proceedings, were therefore inssiiohe. That is the
impugned decision.
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Subsequently, by a letter of 8 June 2009 the Direaif
Regulations and Change Management, referring todiler appeals
lodged by the complainant also concerning saladydgons in respect
of sick leave, informed him that the President Hadided to review
her decision and to apply Judgment 2756 to his. &sasequently, a
recalculation of his sick leave and salary dedustivould be carried
out, but in view of the complexity of the matteistiwould possibly
take a few weeks.

B. The complainant submits that it is uncontested, that its

calculation of the 250-day period prescribed by tBervice
Regulations, the Office included not only days whenwas on “full-
time sick leave” but also days when he was on “par¢ sick leave”.
In his view this is unlawful. Relying on Judgmert58, he submits
that sick leave that was paid at a reduced badmrysanust be
disregarded when determining the date upon whih rttaximum
period of sick leave with full pay has been exhadist

He asks the Tribunal to quash the impugned decisioth to
order the EPO to recalculate his salary for th@gopgefrom May to
November 2006.

C. Inits reply the EPO points out that by challengihg calculation
of the first 250-day period prescribed by paragrépbf Article 62
of the Service Regulations the complainant is thaatesting the
decision of 11 May 2006. Given that this was netshbbject matter of
the internal appeal underlying the present compld&ie has changed
his line of argument to such an extent that it am®wo a new claim.
In its view, the complaint is therefore irreceivalfbr failure to exhaust
the internal means of redress. In addition, hisnctleegarding the
recalculation of his salary for the period from My July 2006 is
irreceivable as time-barred and his claim concerriis salary for
November is irreceivable for failure to exhausemil remedies.

The Organisation states that the complainant wlasnmed that he
would benefit from Judgment 2756. Consequentifas granted his
requests to recalculate both his sick-leave peaiatithe related salary
deductions, and he has no further cause of action.
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Subsidiarily, on the merits, the EPO submits thatil 28 April
2006 the complainant’'s sick-leave days were paidGQ per cent
because he had not reached the maximum 250 woddgg of paid
sick leave before that date. It asserts that henbesr contested that on
27 April he had reached 250 days of sick leave @vedhree-year
period, nor did he challenge his payslips beforevbat on extended
sick leave.

CONSIDERATIONS

1. The complainant impugns the decision taken by tesifent
of the Office — notified to him by a letter fromethDirector of
Regulations and Change Management dated 11 Mard® 20
endorsing the Internal Appeals Committee’s recondagans to reject
his appeal in the part challenging his payslipsMay, June and July
2006 as irreceivable, and to reject the remainiagns challenging his
payslips for August, September and October 2006nésunded. The
Director stated in that letter that the Presideatl ltonsidered the
complainant’s letter of 14 January 2009, and nd¢itadl that letter was
sent after the conclusion of the appeal proceedamgsthe issuing of
the Committee’s opinion. He further stated thath&sarguments raised
in the complainant’s letter and the request coethitherein were
based on Judgment 2756 they could have been bréamgédrd during
the internal appeal and thus they were consideradniissible. In a
letter from the Director, dated 8 June 2009, thenmlainant was
notified of the President’s decision to apply Judgt2756 to his case,
and that a review of the final decision regarding dppeal might be
necessary. The Director added that in view of theplexity of the
case, a recalculation of his sick leave and salaductions would take
a few weeks.

The complainant asks the Tribunal to annul the igmaed decision
and to order the EPO to recalculate his salargtferperiod from May
to November 2006 on the basis of Article 62 of tBervice
Regulations as interpreted by the Tribunal in Juslgn2756.
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2. Paragraphs 6 and 7 of Article 62 of the ServiceuRsmpns
in the version applicable at the material time fed:

“A permanent employee shall be entitled to paidk sieave up to a

maximum of 250 working days, either in one unbrokeniod or in several

periods within three consecutive years. During sagberiod of paid sick

leave a permanent employee shall retain full rightsis basic salary and to
advancement to a higher step.

If, at the expiry of the maximum period of sickVeadefined in paragraph 6,
or of a period of extended sick leave within theamiag of the present
paragraph, the permanent employee is still unablperform his duties,
without however fulfilling the conditions for invdity, the sick leave shall
be extended by a period to be fixed by the Med@@minmittee. During this
period, the employee shall cease to be entitledhkdeancement in step,
annual leave and home leave, and shall be entidleal proportion of his
basic salary equal to 90% for the first 250 workdays of extended sick
leave, 80% for the next 250 working days and 70%rehfter. These
amounts may not however be lower than 120% of tesary at grade C1,
step 3, unless this minimum would result in a basiary higher than that
payable if the permanent employee were not preddnyéliness or accident
from performing his duties.”

3. The Tribunal, in Judgment 2756, stated in releyzart that
“sick leave that was paid at a reduced basic sahust be disregarded
in determining when the maximum period of sick kawith full
pay has been exhausted”. At the material time,gvaphs 6 and 7 of
Article 62 of the Service Regulations specified thaximum period
for sick leave with full pay as 12 months. It hatce been changed to
250 days, as indicated above. Judgment 2756 igar@ién this case as,
regardless of the minor changes made to parag@phs 7 of Article
62, the method of calculation for determining safar periods of sick
leave remains the same.

4. The EPO observes that the complainant has no caluse
action since his requests for recalculation ofdiik-leave period and
his salary deductions were granted, as indicatearetter of 8 June
2009. Subsidiarily, it submits that the complairmrdaim that his
salary for the period from May to November 2006 wtobe
recalculated is partly irreceivable inasmuch as ringuest is time-
barred for the salary from May to July 2006 andmture with regard
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to the November 2006 salary. The Organisation silgmmits that the
complaint is unfounded insofar as it concerns thleutation of the
salary for the period from August to October 200écduse the
complainant’s contention regarding the incorrettwation of his first
250 days of sick leave on full pay was based oniraorrect
interpretation of Judgment 2756. It also stateg, thegarding the
calculation of extended sick leave (at a reducethnga the
complainant was informed by the letter of 8 Jun®®@hat the
calculation method had been reviewed and that thgar@sation
“wlould] proceed to recalculate his payslips in @cance with the
Tribunal's ruling”.

5. As there is no evidence that the Organisation hes y
recalculated the complainant's entittements in eda&oce with
Judgment 2756, as indicated in the letter of 8 OGO, the Tribunal
considers that the complainant’s request has neh tsatisfied and
hence that he has a cause of action.

6. As the complaint challenging the salary statemémtiMay,
June and July is irreceivable because the inteapgleal was not
lodged within the prescribed three-month period, Thibunal will rule
only on the request for recalculation of the saffmoym August. The
complainant’s claim concerning the calculation otwmulated sick
leave pursuant to paragraphs 6 and 7 of Articleob2he Service
Regulations is founded as the Organisation itselthawledged it in
the letter of 8 June 2009, in which it stated thatvould apply
Judgment 2756 to the complainant’s case, and threrefo vary the
impugned decision. As there is no evidence thatr¢kalculation has
yet been made, the Tribunal declares that the imgadigiecision was
varied by the letter of 8 June 2009, and will orthex Organisation to
proceed with the recalculation of the complainaséitary from August
2006 in accordance with the Tribunal's interpretati of
the applicable rules in Judgment 2756. Considethng time that
has elapsed since that letter, it is appropriateotder that the
complainant’s payslips be reviewed and, if necesshis salary
recalculated within three months of the deliverytlif judgment. As
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the complainant succeeds, he is entitled to costtheé amount of
1,000 euros.

DECISION

For the above reasons,
1. The impugned decision is varied by the letter dtiBe 2009.

2. The EPO shall review the complainant’'s payslips ,aifd
necessary, recalculate his salary from August 200G&cordance
with consideration 6 of the present judgment. Tltateld salary,
if any, shall carry interest at 5 per cent per anrfitom due dates
until the date of payment.

3. It shall pay the complainant 1,000 euros in costs.

4. All other claims are dismissed.

In witness of this judgment, adopted on 20 May 20¥% Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, ddatherine
Comtet, Registrar.

Delivered in public in Geneva on 6 July 2011.

Mary G. Gaudron
Giuseppe Barbagallo
Dolores M. Hansen
Catherine Comtet



