Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

112th Session Judgment No. 3076

THE ADMINISTRATIVE TRIBUNAL,

Considering the third complaint filed by Mr A. Lganst the
World Health Organization (WHO) on 14 May 2010, WK @eply of
10 September, the complainant’s rejoinder date@dbber 2010 and
the Organization’s surrejoinder of 18 January 2011,

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this case are to be found in riedgy 2784,
delivered on 4 February 2009, on the complainafitss complaint.
Suffice it to recall that the complainant joinece tlOrganization’s
Regional Office for Europe in 2003 as Director ofiministration
and Finance. Following the announcement of his iagerto Ms J.,
who, as the Office’s Acting Human Resource Servibdsnager,
worked under his supervision, concerns were raisgdthe Staff
Association that a conflict of interest could arfsem that marriage.
The Regional Director engaged a consultant to cautya review and
prepare a report on the Organization’s rules anitips regarding
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spouse employment. As a result, he decided to falaMs J. to a

different position. Ms J. resigned and appealeddéasion to transfer
her, claiming inter alia that she had suffered $sr@ent on the part
of the Regional Director. She then filed two commuia with the

Tribunal, which led to Judgments 2839 and 2840yeeid on 8 July
2009. In August 2009, pursuant to an order madéhbyTribunal in

Judgment 2839, Ms J.’s allegations of harassmerg vederred to the
Grievance Panel. In the ensuing proceedings, tltggoR&l Director

exercised his right of reply on 10 December 2009sbpmitting a

statement in response to her allegations of haergsm

Prior to that, in July 2009, a separation agreentead been
concluded between the complainant and WHO. Thiseeagent
provided, inter alia: that the complainandppointment as a WHO
staff member would come to an end on 30 Novembgt 2@hereupon
he would cease to have any contractual relationshifh the
Organization; that his entitlements and benefitsuldlocease on
31 July 2009; that from 1 August 2009 until 30 Nover 2011 he
would be on leave without pay for pension and stiafurance
purposes only; that he would complete the separatearance process
and return all WHO identification documents by 2ify2009; that he
would not be allowed to work for the Organizatioor fwo years
following separation from WHO; and that he wouldthgiraw all
existing claims against the Organization and reneuns right to bring
any further claims against it in connection witls leimployment with
WHO, except in the event of a dispute relatingh honouring by the
Organization of its obligations under the separatigreement itself.

On 10 February 2010 the complainant wrote to thesdr-
General arguing that the statement submitted byrR#éwggonal Director
in the context of the harassment proceedings btoloyh Ms J.
constituted an attack on his dignity and reputatod a violation of
the terms of the separation agreement concludedebat himself and
WHO. He requested that a number of corrective nreasshould be
taken, in particular that the statement should ffieialy withdrawn,
that all existing originals and copies should betaged and that
all those aware of it should be informed that itl Hmeen withdrawn



Judgment No. 3076

as unsubstantiated. He also requested the Organiztd identify

“reparatory measures”. The Director of Human ResggiManagement
replied on 18 February that the Administration was$ aware of the
contents of the Regional Director's statement leefttre Grievance
Panel or of its circulation and that it was therefoot in a position
to make any comment on the complainant’'s letterl@fFebruary.
There was a further exchange of correspondence hithwthe

complainant sought confirmation by 9 April 2010 thie Director-

General’'s decision to reject his requests and wésrmed that a
response could not be provided by that date, bat ithwould be

provided as soon as possible.

In an e-mail of 12 April to the Director-Generaktbomplainant
reiterated his request for corrective measures statkd that, if
the Administration failed to provide him with a pemse by 14 April,
he would consider this as confirmation of tte facto rejection of
his requests. By a letter of 14 April 2010, whichthe impugned
decision, the Director of Human Resources Managénm@nrmed
the complainant that the Regional Director's staeim before
the Grievance Panel was part of the Panel’'s comfidebackground
material and, as such, would be securely held byhile Ms J.’s
allegations were under consideration. The Direatso expressed the
Administration’s disagreement with the complainantiew that the
Regional Director’'s statement constituted a violatof the terms of
the separation agreement, and she asserted that WadiOfully
honoured its obligations under that agreement cantinued to do so.

B. The complainant argues that the Regional Directadenhighly
defamatory allegations against him in his statenwértO December
2009 to the Grievance Panel in the context of tleassment
proceedings brought by Ms J. He contends that tladlegations,
which concerned in particular abuse of power, d¢onfbf interest
and failure to meet the standards of conduct agipliécto international
civil servants in the performance of his duties,ravdalse and
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inappropriate, as throughout his service his peréorce was rated as
“exceeding all expectations” and he was not a parthe harassment
complaint brought by Ms J. In addition, these altamns were in
breach of the terms of the separation agreementluted between
himself and WHO in July 2009, which imposed upoe f{barties
the obligation to set aside their differences. é&ujethe Director
ad interim of Human Resources Management had aks$ume in an
e-mail of 8 June 2009 that “[i]f a [separation agrent] is signed, it
will be signed on the basis that both parties viisiput behind them
past tensions, and for there to be no on-goinguburé disputes
between us”.

The complainant explains that he agreed to withdn&vappeals
and claims against the Organization and to renouseright to
return to it on the understanding that WHO woulttaia from any
action liable to damage his professional reputatod dignity. He
considers that the Director-General ought to hatervened to ensure
adherence to the separation agreement and thagfbging to take
the corrective measures he requested, she condbeedRegional
Director’s breach of the agreement and failed in daty to protect
his rights, dignity and reputation. In his opiniothe circulation
amongst senior WHO officials of the Regional Dicets defamatory
allegations and their subsequent endorsement bipitleetor-General
was a continuation of the harassment campaign tdofeggainst him
and Ms J. since 2005, which seriously prejudicadchreer prospects.

He asks the Tribunal to set aside the impugnedsibeciand to
order WHO to delete all references to him from btita Regional
Director’s statement before the Grievance PanelthadPanel’s final
report. He also asks that all references to theidRaf Director’s
allegations against him be deleted from the DireGeneral’s
response to the Grievance Panel and that an dfficlmmunication
dissociating the Organization from the allegatiomade by the
Regional Director in his statement before the Guee Panel be sent
to all those who have seen that statement. He seehBrmation
that these actions have been performed, failingchviie requests a
declaration that he is no longer bound by his @lions under the
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separation agreement. He claims moral and exemplanyages, and
costs.

C. In its reply WHO contends that the complaint isecivable
on several counts. Firstly, the complainant did eshaust internal
remedies, as required by the Staff Rules and &rtfll, paragraph 1,
of the Statute of the Tribunal. Indeed, he wad stilWHO staff
member at the time he filed his complaint with fhebunal. He
therefore still had access to the internal appeadgss and was in fact
obliged to exhaust internal remedies before havewgpurse to the
Tribunal. Secondly, under the terms of the sepamasigreement the
complainant is precluded from bringing a complaadainst the
Organization, except when the latter fails to haritiobligations. In
light of the fact that WHO has honoured its obligas, the filing of
the complaint amounts to a breach of the separatigreement.
Thirdly, the complainant has no cause of actiorabee the letter of 14
April 2010, which he intends to impugn, is not aid®n within the
meaning of Article Il, paragraph 5, of the Statatehe Tribunal, i.e. a
decision affecting the terms of his appointment, tharely part of an
exchange of correspondence.

On the merits, the Organization submits that thengaint is
unfounded. It denies the complainant’s allegatimmd states that it has
fully complied with the terms of the separationesgnent. It explains
that, in providing his statement to the Grievanaad? in the context of
the proceedings brought by Ms J., the Regional diarewas simply
exercising his right of reply to the harassmerggdtions made against
him. Any interference by the Director-General tatail that right
would therefore have been inappropriate and contoathe Tribunal's
case law. Furthermore, as the Panel is indepeiaaehits deliberations
are confidential, the Administration, which was retparty to the
proceedings brought by Ms J., had no knowledgehef Regional
Director’s statement until the complainant broughto its attention.
WHO also denies that the Regional Director’'s stat@mvas circulated
amongst senior officials and points out that thée@nce Panel
consisted of three individuals, all of whom had atyd of
confidentiality in respect of their function as nieems of the Panel.
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D. In his rejoinder the complainant asserts that tbengtaint is
receivable. He argues that he separated from geovic31 July 2009,
at which point he ceased to be a WHO staff meniderefers in this
regard to the terms of the separation agreemengruwwhich all his
entittements and benefits ceased on that date andals required to
complete the separation clearance process beferenth of July 2009.
He points out that as of 1 August 2009 he had giut tb return and the
only purpose of his placement on leave without patil
30 November 2011 was to allow him to contributéht® United Nations
Joint Staff Pension Fund. Therefore, in line whi fribunal’s ruling
in Judgment 2840, as a former staff member he ah@ hlirect access
to the Tribunal at the time he filed the complaiReferring to
Judgment 2740 concerning another organisation,dde that, in any
event, WHO'’s position in the letter of 14 April ZD¥endered an
internal appeal process meaningless and thus apthamtan implicit
waiver by the Organization of the requirement tdaast internal
remedies. On the merits, the complainant contematsnt his statement
before the Grievance Panel the Regional Directoiseth his right of
reply by making defamatory allegations against himhich were
irrelevant to the harassment complaint brought 3y M He accuses
WHO of bad faith, malice, and failure to ensure grecess.

E. In its surrejoinder the defendant reiterates thet tomplaint

is irreceivable. It argues that the terms of thpasation agreement
made it clear that the complainant’'s appointmentuldboend on

30 November 2011 and that, until then, the complatinvould remain
a WHO staff member. It explains that the complaiisaplacement on
leave without pay for pension purposes did not iséig contractual
relationship with the Organization, given that staEmber status is a
condition for participation in the United Nationeit Staff Pension
Fund. Similarly, neither the cessation of accruakwtittements and
benefits nor the absence of a right to return hadgearing on the
complainant’s status as a WHO staff member. Coregty) the

complainant was required to exhaust internal reesgdespecially
since there was no implicit waiver of that requiesity contrary to the
argument put forward in the rejoinder. On the nseM/HO dismisses
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the accusations of bad faith and malice as unfadiraael unsupported
by the facts. It denies having ever prejudicedatwaplainant’s career
prospects.

CONSIDERATIONS

1. In July 2009 the complainant concluded a separation
agreement with WHO. He now alleges that the Orgditim has
breached that agreement.

2. The circumstances giving rise to the present coimpleegan
in 2005 when the complainant, who was serving a thme
as Director of Administration and Finance for theH@/ Regional
Office for Europe, announced his impending marriggeMs J.,
the Acting Human Resource Services Manager, who waking
under his supervision. The subsequent events thag piven rise to a
multiplicity of legal proceedings may be found indgment 2839.
Other background facts may also be found in Judgr@@é&4 on the
complainant’s first complaint and in Judgment 2840the complaint
leading to Judgment 2839 Ms J., who is now the daim@nt’s spouse,
claimed, among other things, that she had been s$eda
by the Regional Director. In accordance with Judgm2839 her
allegations of harassment were referred to a Gnisy&anel in August
20009.

3. In the course of its investigation, the Grievanemd? asked
the Regional Director to provide a written respotts¢he allegations
of harassment brought by Ms J. The Regional Diresttbmitted
his statement in December 2009. Upon learning &f #tatement,
the complainant wrote to the Director-General onFebruary 2010,
alleging that portions of it were false, defamat@mwyd irrelevant to the
harassment investigation. He claimed that its pcodn constituted a
breach of the separation agreement concluded betiWwmeself and
WHO, a serious attack on his dignity and reputatiod a violation of
basic due process.
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4. The complainant asked the Director-General to wahdthe
statement and to take a number of corrective measiar minimise
injury to his reputation. After several exchangws,14 April 2010 the
Director of Human Resources Management, replyingbehalf of
the Director-General, denied that the Organizahad breached the
separation agreement and refused to grant the seglieclief. That is
the decision which is impugned before the Tribunal.

5. The complainant did not lodge an internal appetdad,
he filed his complaint directly with the Tribundde claims that, as a
former staff member, he does not have recoursketdnternal appeal
process.

6. The Organization contends that, pursuant to thet fir
paragraph of the separation agreement, the coraplaimas a WHO
staff member until 30 November 2011 and that ors thasis
the complaint is irreceivable as the internal meahsedress have
not been exhausted. It further contends that theptant is also
irreceivable, because the terms of the separatioeement preclude
the complainant from initiating any further litiga against
the Organization, except in the event of a dispu@ated to the
interpretation and enforcement of the agreemestfitkastly, WHO
argues that the Tribunal lacks jurisdiction on teunds that the
complaint does not involve a decision affecting ttwmplainant’s
terms of appointment as required by Article I, ggraph 5, of the
Statute of the Tribunal.

7. Alternatively, the Organization submits that it hasmplied
with its obligations under the separation agreemamd that the
complaint should therefore be dismissed as unfadinde

8. It should be recalled that the complainant and WHO
concluded the separation agreement on 23 July 2008ecame
effective on 31 July 2009. Paragraph 4 of the agese provided for a
period of leave without pay, the purpose of whichswo enable the
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complainant to continue his contributions to thetéth Nations Joint
Staff Pension Fund. That paragraph reads, in reteart:
“As from 1 August 2009 until 30 November 2011, ywill be on leave

without pay for pension and staff health insurapagoses only [...] for a
period of 28 months, ending on 30 November 2011.”

9. Staff Rule 655.3 permits the Director-General tangieave
without pay for pension purposes. It reads aslo
“The Director-General may authorize leave withowy pfor pension

purposes for staff who are within two years of teag age 55 and
25 years of contributory service [...].”

10. The complainant argues that when a staff membearatgs
from service under a separation agreement withoigha to return and
in that context accepts leave without pay, pursusmt Staff
Rule 655.3, he or she ceases to be a staff meibist.in his view, is
different to a normal leave without pay situatiench as that which
occurs when leave is granted to permit a staff nernto take
up employment elsewhere. In that case the staff bperstatus of a
person accepting leave without pay is unaffectdie Tomplainant
stresses that, while there are various purposewtiarh leave can be
granted, the separation agreement specified ircdse that the leave
was for pension purposes only.

11. He claims that, by inserting the word “only” in pgraph 4
of the separation agreement, the parties electstlystto limit his
rights and privileges to pension purposes. Foro#tler purposes,
the separation agreement operated to terminateripfgs as a
staff member following his separation from servage 31 July 2009,
including his right to access the internal appeatess.

12. The complainant also argues that this positionsfiadpport
in other provisions of the separation agreememheahg

Paragraph 3 specifies that “all entitlements anukfits will
cease on 31 July 20097;
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Paragraph 7 details his entitlement to “terminabkments
[...] as of 31 July 2009";

Paragraph 8 requires him to complete the separation
clearance process and return all WHO identification
documents before 27 July 2009;

Paragraph 9 entitles him to a lump-sum paymentvatgrit
to terminal remuneration, based on the rates aigkcon
31 July 2009;

Paragraph 10 allows him to request payment of atriegion
grant “from the start date of [his leave withoutypa
(i.e., 1 August 2009)";

Paragraph 15 provides that he “[would] not be adldwo
work for the Organization under any type of contuat
arrangement for the entirety of the exceptiona\ewithout
pay], and for two years following separation fromH@";

Paragraph 18 provides that all WHO's obligationgarmthe
agreement are conditional on the completion, ialier, of the
steps detailed in paragraph 8;

Annex B to the separation agreement lists an “@ffec
separation date” of 31 July 2009.

13. Lastly, the complainant points out that, pursuarhe terms
of the separation agreement, as of 31 July 200%dhdéonger had
a WHO badge or identification or a United Natiohsissez-Passer”.
He no longer enjoyed WHO entitlements of any kindl &ne had
no internal e-mail address or access to the intrdf@reover, he could
not enter WHO premises except as a visitor. In teddi he
had completed the separation clearance procesghbi® end of July
2009 and, again pursuant to the agreement, he dhagimt to do any
work for WHO for at least four years.

14. The Tribunal rejects the complainant's arguments on
receivability. Regardless of the various referenttedhe separation
clearance process, the separation agreement isbigwaons with
respect to the complainant's separation date angloyment status.

10
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Indeed, paragraph 1 of the agreement provides'ftna} appointment
as a WHOstaff member will come to an end on 30 November 2011”
(emphasis added). As this language is clear, theergé rule that
ambiguities will be construed against the drafteam instrument has
no application here (see, for example, Judgmen? 22&der 10).

15. Regarding the complainant's argument based on Staff
Rule 655.3, it must be noted that the purpose efl¢ave period is
to permit continued participation in the United Nas Joint Staff
Pension Fund. Patrticipation in the Fund is contmmge having staff
member status. The termination of salary and benéfi a normal
feature of a leave without pay and reflects the that the staff
member is not performing his or her employment fioms.

16. As a staff member, the complainant was requireextaust
the internal means of redress before bringing loimptaint to the
Tribunal. However, he maintains that, even if hel had access to
WHQO's internal appeal process, it would have bemedningless” in
the circumstances, because the decision underlihiegcomplaint
“cannot be construed [...] as anything other thaninal fdecision
by the Organization itself”. The impugned decisiwhich is dated
14 April 2010 and which was addressed to the coimgtd by the
Director of Human Resources Management on behaleDirector-
General states:

“[W]e do not agree with your assertion that [thegi®eal Director’s]
confidential statement to the Grievance Panel ‘tuties a contravention to
the spirit and the letter of the dispositions oé flseparation agreement]
concluded between [yourself] and WHO in the sumai&2009’. WHO has
fully honoured, and continues to fully honour, dbligations under that
agreement.”

17. The complainant takes the position that, givendiniglency
of its language and the fact that it is expressed behalf of
the Organization itself, the “final decision” refed to above makes

11
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an impartial internal appeal impossible. In hiswidt constitutes,
moreover, an implicit waiver by WHO “of any requinents [that]
current or former [s]taff [...] ‘exhaust’ internal rmes of redress”
before filing a complaint with the Tribunal.

18. In advancing this position, the complainant rel@s the
Tribunal’s Judgment 2740, under 4(c), as authddtythe proposition
that a complainant is not required to proceed vilie internal
appeals process where to do so would be a “holiodvraeaningless
formality”. In that case, the Director-General b&tOrganization had
informed a staff member in very strong terms timat ©rganization
would not correspond with her any further regardagequest she
had made some years earlier. “Such a responseTrthenal found,
“could not be construed by the complainant as angtlother than a
final dismissal of her claims by the Organizatitself.”

19. The complainant contends that the decision impugnete
present case is of precisely the same nature aadiigl decision of
the Organization itself. The Tribunal observes, &esv, that the letter
of 14 April 2010 constitutes no more than an exgoesby WHO of
its disagreement regarding the complainant’s vidwthe Regional
Director’s statement and of its opinion that it hemoured and will
continue to honour its obligations under the sdparagreement. The
letter does not contain the requisite finality tnstitute an implied
waiver of the internal appeals process.

20. Consequently, as the complainant has failed to westhtne
internal means of redress, the complaint is irnedge.

DECISION

For the above reasons,
The complaint is dismissed as irreceivable.

12
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In witness of this judgment, adopted on 10 Noven#t¥rl, Ms Mary
G. Gaudron, Vice-President of the Tribunal, Mr @jnge Barbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 8 February 2012.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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