Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

112th Session Judgment No. 3079

THE ADMINISTRATIVE TRIBUNAL,

Considering the first complaint filed by Mr E. Wgainst the
International Criminal Court (ICC) on 7 Decembef2@nd corrected
on 15 April 2010, the ICC’s reply of 26 July, th@ngplainant’s
rejoinder of 29 October 2010 and the Court’'s somefer dated
3 February 2011,

Considering the second complaint filed by the caimaint against
the ICC on 23 February 2010 and corrected on 2 ,June
the ICC's reply of 8 September, the complainanggoinder of
2 December 2010 and the Court’s surrejoinder difiellarch 2011;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a German national, was born ir9 16 joined
the Court in 2004 under a one-year fixed-term appoént as Senior
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Lawyer, at grade P-5, in the Prosecution SectiothefOffice of the
Prosecutor. His appointment was subsequently egtenalith his last
extension being from 1 July 2008 to 30 June 2011.

In June 2008 the complainant wrote two e-mail$iéorhembers of
the Executive Committee — including the Prosecatod the Deputy
Prosecutor — expressing his frustration about thr@inagement style
and their way of treating staff. He stated thatas no longer proud to
work for the Office and expressed his “deep dis&attion” with the
way he was “forced to work”.

On 15 December 2008 the Deputy Prosecutor inforniesd
complainant orally that the Executive Committee dadided that he
would no longer lead the trial of the Lubanga casewhich he had
been working since he joined the Court in 2004. irgnasked for
explanations, the complainant met with the Prosecamd the Deputy
Prosecutor later that day. The Prosecutor told thiat the Executive
Committee no longer trusted him to present thetiposof the Office
of the Prosecutor in the Lubanga trial. He added the decision to
remove him from the case was final. The three efrthmet again the
following day and agreed that the Executive Conesitivould inform
the members of the team working on the Lubanghttré the Deputy
Prosecutor would replace the complainant and |badd¢am and that
the complainant would inform the victims and thdetee counsel.
The minutes of that meeting, which they signed é&nDecember,
indicate that they also agreed that the Human RessBection would
be tasked to find a solution to ensure that the ptamant receive
adequate compensation for all the extra hours kewwaked during
the last four and a half years. On 17 December 2B88&lecision to
remove the complainant from the Lubanga case wpsrtedl in an
international newspaper. Thereafter, there wererséxmeetings and
exchanges of e-mails between the complainant amd Deputy
Prosecutor regarding the Executive Committee’'s dietj the
handover of the Lubanga case and the complaineeksassignment.
By an e-mail of 11 February 2009 the Deputy Prosecootified the
complainant that he was assigned to another daselUganda case”,
as a Senior Trial Lawyer.
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The complainant wrote to the Secretary of the AfspBaard on

13 February 2009 requesting a review of the detism take him
off the Lubanga case. He specified that the Defrysecutor had
notified him on 16 January 2009 that this decisias final. By a letter
of 13 March the Prosecutor replied to the complainthat the
contested decision was not an administrative datibireaching his
terms of appointment or applicable rules and rdgula and thus was
not open to review. He added that his request inasharred as it had
not been submitted within 30 days from the datevhith the decision
was taken, i.e. before 15 January 2009. He furthared that, by
signing the “agreement” of 16 December 2008, theptainant had
accepted his removal from the Lubanga case.

On 24 March 2009 the complainant filed a first appsith the
Secretary of the Appeals Board, challenging thesitet to remove
him from the Lubanga case. In its report of 13 Agighe Board held
that the appeal was receivabiatione temporis, given that the
contested decision was two-fold: the first partsisted of removing
the complainant from the Lubanga case (as indiciatekde minute of
16 December 2008 and confirmed on 16 January 2@®Yhe second
part consisted of assigning him to another casen@isated in the
e-mail of 11 February 2009). According to the Bodh# complainant
could not fully assess the consequences of his vaimfmom the
Lubanga case until he was informed of his new assémt, and the
time limit for lodging his request for review thésee began to run
only from 11 February 2009. It also found that thppeal was
receivableratione materiae, because a violation of his terms of
appointment could not be excludgedma facie. On the merits, the
Board found that the contested decision amounte@neotion and that
it affected the complainant’s reputation and carpeospects. It
recommended that the reassignment decision bes@dVito ensure
that his level of responsibility remained the saama that measures be
taken to restore his reputation. The Board furteeommended that he
be awarded moral damages.

In the meantime, on 10 March 2009 the complainardtevto
the Chief of the Human Resources Section seekiagpdyment of
145,759.73 euros in compensation for the extrashberhad worked
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between 1 July 2004 and 15 December 2008. He eectihat, during
the meeting of 16 December 2008, the Prosecutoptadised that he
would be granted “adequate compensation” for owvertivork. The
Chief replied on 20 March 2009 that the Court didl grant overtime
payments to staff at the professional level and ttia statement made
in the minutes of the meeting of 16 December waannto refer to the
taking of special leave with pay. On 17 April themplainant filed a
request for review of that decision, which the Boogor rejected on 15
May on the grounds that, according to Staff Rul8.18, payment of
compensation for overtime work is limited to Geh&arvice staff. He
also denied having promised to grant the complainaonetary
compensation for overtime work. The complainanedila second
appeal with the Appeals Board on 12 June 2009, esting the
Prosecutor’s refusal to review the decision of 28r¢h.

By a memorandum of 14 September 2009, which isddwsion
impugned by the complainant in his first complaitite Prosecutor
notified the complainant that he had decided teatdjis first appeal as
time-barred and hence irreceivable. In his viewe thoard had
committed an error of law in that only one admirgistve decision had
been taken with regard to his position as Seniaal Trawyer on the
Lubanga case, and that decision had been commeditathim on
16 December 2008.

On 5 October 2009, referring in particular to thecidion of
14 September, the complainant tendered his resignaiccording to
the terms of an agreement signed by him and by Piesecutor
that day, the Prosecutor accepted his resignatiith effect from
7 October 2009 and allowed the commutation and paynof the
72 days of annual leave accrued by the complaimant]2 additional
days above the normal 60 days that may be accrued.

On 30 October the Appeals Board issued its reporttioe
complainant’s second appeal. Noting that profesdistaff regularly
work extended hours in the ordinary course of thauties, it
considered that the complainant could not expedietaompensated
for each and every minute he had worked beyondhargibusiness
hours. Moreover, the complainant had not providdticient evidence
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that the Court’'s promise to compensate him fordhertime he had
worked referred wholly or primarily to financial mpensation. The
Board recommended that his claim for 145,759.73o%uin

compensation should be rejected, as well as hisncfar costs.

Nevertheless, it pointed out that the nature of tlaelequate
compensation” had never been determined, and itrefire

recommended that the Prosecutor award the complidirealistic, and
preferably mutually agreed, compensation” withoestricting thisa

priori to compensatory time off under Staff Rule 103.15.

On 26 November 2009 the Prosecutor informed theptaimant
that he had decided to endorse the Appeals Boaedemmendation
not to grant him the relief claimed. He added thismige the complainant
had signed the agreement of 5 October, the recoadtemien to award
him “realistic’ compensation had become moot. Thenpglainant
impugns that decision in his second complaint.

B. In his first complaint the complainant contendd tha decision to

remove him from the Lubanga case and to reassigridiithe Uganda
case was arbitrary for several reasons. He point$noparticular that

the only reason given to him — i.e. that the Exeeu€Committee was
not confident that he would present the positiorthef Office of the

Prosecutor in the Lubanga trial — lacked any fddtaais, since he had
always presented the Office’'s position in all pexdiags. The

Prosecutor therefore tried to introduce new reabsefigre the Appeals
Board. Furthermore, the complainant argues thatydmn 9 January
2009, when he completed the handover of the Lubaaga, and 10
February 2009, he was not assigned any task, vghiows that there
was no need, and certainly no urgent need, foiOtfiiee to reassign

him to the Uganda case. He also emphasises thaadasuccessfully
led the Lubanga trial team for four and a half geand that his
competence had never been questioned by the Execloimmittee.

The complainant also contends that the impugnedsidecis
tainted with four errors of law. First, the Courd ciot comply with the
general principle of law that an employee of anerimational
organisation is entitled to a “proper administratposition”, that is to
say, the employee should hold a post and perfoendltities pertaining

5



Judgment No. 3079

thereto. He indicates inter alia that it took theu@ several weeks to
find him a new assignment after it was decidedtoave him from the
Lubanga case and that the other case to which beagsigned was a
“dead” case because no suspect had been arrestdds Iregard, he
refers to the findings of the Appeals Board, whiobted that his
reassignment entailed a significant decrease ingbeurces allocated
to him and amounted to a demotion. Second, he argouat the
impugned decision amounts to a hidden disciplinangasure
for having expressed his frustration about the wlag Executive
Committee was managing the Office of the Prosectaird, the ICC
did not abide by the principle that an internatiomeyanisation must
treat its staff with respect and consideration.ebd] the decision
to remove him from the Lubanga case was widely ipiseld,
which caused irreparable damage to his professimpaltation and
impaired his dignity. Fourth, the Prosecutor faitedgive reasons in
the impugned decision for disagreeing with the Cadibels
recommendations, whereas the Tribunal's case lawines that a
decision rejecting the recommendations of the makerappeal body
should be substantiated. The complainant emphatliséshe never
agreed to his removal from the Lubanga case artdthieadocument
that he signed on 16 December 2008 is not an agreoetween him
and the Prosecutor but the minutes of the meetidythat day.

In his second complaint he contends that the daetig refuse
the payment of the extra hours he had worked is &ited with
errors of law. Indeed, the ICC breached the prommsgle to him
during the meeting of 16 December that he shoutd€eive adequate
compensation for all the extra work he ha[d] doneindy the last
four and a half years”. Referring to the Tribunai&se law, he submits
that, according to the rules of good faith, anyemevhom a promise
was made may expect it to be kept. He adds thantrary
to the Appeals Board’'s recommendation, the decigmrpay him
12 additional leave days was not a mutually agcgilsion, as it was
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taken by the Prosecutor alone, and it did not domsta “realistic”
compensation given that the extra hours he had edodmounted to
347 days. He points out that only financial comp¢ios may now be
contemplated since he is no longer employed byGke

The complainant also argues that the impugned idecis
constitutes a breach of the principle of mutualsttruApart from
the fact that he was offered only 12 days’ leaveampensation for
347 days’ work, the Prosecutor stated before thpeAls Board that
his intention was to allow the complainant to tékee off in order to
explore new job opportunities, yet he had expressedesire to leave
the Office. This demonstrates a lack of good faiththe part of the
ICC.

The complainant asks the Tribunal to set aside itmgugned
decisions and to draw *“all legal consequences”tiqdarly by
awarding him material and moral damages. He spacifihat, with
respect to the extra hours he worked, he claims7585/3 euros in
material damages or “any other amount left to thedem of the
Tribunal”. Lastly, he claims costs.

C. Inits reply to the first complaint the ICC submiiteat the Appeals
Board's finding that the appeal was receivable ve® an error of

law. First, the appeal was irreceivalbiione materiae insofar as the

complainant did not show that the decision to reenbim from the

Lubanga case had infringed his terms of appointroentiolated any

pertinent rules, as required by Staff Rule 111.1i(agtresses that the
complainant’s letter of appointment stipulated thatwas assigned to
the position of Senior Trial Lawyer within the Peosition Division of

the Office of the Prosecutor, which is the positimn held up to his
resignation. Second, the appeal was time-barreéndiat it was not
filed within 30 days from the date of notificatiaf the decision of

15 December 2008. The Court stresses that the eimapt appended
his signature to the minutes of the meeting of X&dinber 2008,

which indicated that the decision to remove himmfrthe Lubanga

case was final. It adds that all the issues rajatinthe complainant’s
reassignment should be declared irreceivable axdhglainant did

not exhaust internal means of redress in that oéspe
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On the merits, the Court asserts that the compiémaluties in
his new assignment were not different to thoseddkevhen he started
working on the Lubanga case. It adds that in agmation service
different cases may be at different stages of tbeqaure and a senior
trial lawyer may supervise a different number dfeagues depending
on the nature of a case. The ICC denies that th#eciged decision
was a hidden disciplinary measure, stressing thditad no reason
to impose a sanction on the complainant, whose opagnce
was uncontested. It asserts that it did its utmostprotect the
complainant’s dignity and reputation. It indicatbésit the newspaper
articles to which he refers are supportive of himd ¢hat it is therefore
unlikely that his reputation was harmed. It empbeasithat the
complainant resigned voluntarily and that it canbetblamed for the
consequences of that decision. The ICC submitsttiegatomplainant
was given reasons for the decision to remove homfthe Lubanga
case, i.e. the lack of trust in his continued aakiiity and commitment
to represent the Office of the Prosecutor. Thetemtdil reasons given
during the internal appeal proceedings to justifg tecision were
further explanations and not new reasons. It dettiasthe decision
was arbitrary and points out that, if it had be@séd against him, the
Court would not have renewed his contract for thyears in June
2008. It asserts that the Executive Committee dansd the Court's
best interest in deciding that the Deputy Prosecsitmuld lead the
Lubanga case instead of the complainant. In additioe Prosecutor
has full authority over the management and admatish of the
Office of the Prosecutor, including staff, faciii and other resources.
Hence, he was competent to remove the complainamtthe Lubanga
case and to reassign him to another case.

Regarding the second complaint, the Court subnifieg the
Prosecutor acknowledges that he promised the camapkathat he
would be compensated for overtime work but derfias he promised
him that he would be granted monetary compensatiostresses
that there is no rule or practice by which profesal staff of the Court
should be financially compensated for overtime wodad
that, according to Staff Rule 103.15, compensationg off may be
granted only on an exceptional basis. The defendamiends that the
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Prosecutor followed the Appeals Board’'s recommeaadagiven that

he concluded an agreement with the complainant ©otber 2009 to
pay him 12 additional leave days. The defendaritatds that it never
accepted the complainant’s calculation of overtimgek, which is, in

its view, “over-inflated”. It points out that prafsional staff regularly
work extended hours in the ordinary course of tideities and that,
according to the Tribunal’s case law, staff memiethe professional
category and higher may be expected to work maae the normal
weekly hours without compensation for overtime.

The ICC argues that the agreement of 5 October 86688 beyond
the payment of an additional 12 days’ leave, stheeProsecutor also
allowed the complainant to resign at only two dayatice, instead of
the 60 days foreseen in the complainant’s appointrietter. It denies
the allegations of bad faith, indicating in partasuthat the acceptance
of the complainant’s resignation at very short e®tiand the
commutation of leave days beyond the ordinary maxmnof 60 days
was a “loyal implementation” of the Appeals Board's
recommendation.

D. In his rejoinder on the first complaint the comphait argues that
his request for review was receivablatione materiae, since the
decision to remove him from the Lubanga case idjinie dignity and
good name and therefore violated the terms of fyiatment as well
as general principles of law. It was also receigahtione temporis,
since that decision was not final on 16 Decembé&820ndeed, the
Deputy Prosecutor had told him that she would trypérsuade the
Prosecutor and the other members of the Executemndttee to
change their minds, and on 16 January 2009 shadhased him not to
shred his personal papers on the Lubanga case.oMmtehe was
aware that several senior members of the Office watlen to the
Prosecutor on 22 December 2008 to request thaetensider his
decision. It was only on 16 January 2009 that tlepudy Prosecutor
informed him that her efforts had proved unsucedsand that the
decision was final.

Regarding his second complaint, the complainanthesipes that
his claim for compensation is based on the promiade to him by the
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Prosecutor, not on Staff Rule 103.15. He state$ there is no
connection between the minutes of the meeting obééember 2008
and the agreement of 5 October 2009.

E. Inits surrejoinders the Court maintains its positin full.

CONSIDERATIONS

1. Both of these complaints arise out of the removathe
complainant, a former official of the ICC, as Senioial Lawyer for a
matter known as “the Lubanga case”. It is theretmmavenient that the
complaints be joined.

2. On 15 December 2008 the complainant’s immediate
supervisor, the Deputy Prosecutor, informed hint tha Executive
Committee had decided that he would no longer teadtrial of the
Lubanga case on which he had been working sincagmpsintment in
July 2004 and which was due to commence in Jar2@09. Later that
day the complainant met with the Deputy Prosecuod the
Prosecutor. He met with them again on 16 Decemb@8.2

3. The minutes of the meeting of 16 December, signethb
complainant, the Deputy Prosecutor and the Prosecigspectively,
record the events of 15 December 2008 as follows:

“On 15 of December the Deputy Prosecutor informiee Senior Trial
Lawyer of the decision, making it the first timethhe Senior Trial Lawyer
was informed that he is taken off the Lubanga cd$e Senior Trial
Lawyer requested the Deputy Prosecutor to requdst [Executive
Committee] to reconsider its decision and reitefaitwat he was still willing
to lead the team at trial. He requested to sethgecutor together with the
Deputy Prosecutor. During that meeting, the Sefigal Lawyer again
informed the Prosecutor that he [was] willing t@dethe team at trial

10
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and requested the Prosecutor to reconsider thec(ixe Committee’s]

decision. The Prosecutor informed the Senior Trgalyer that the decision

was final.”
The minutes then record various steps to be taketomsequence of
the decision, including that the Executive Commitigould inform
“the members of the Lubanga trial team that [thegainant] w[ould]
not lead the team during the remaining preparaifche trial [...] and
that the Deputy Prosecutor will lead the team,atiffe today”. They
also record that the complainant would “hand over
the case in the coming days to the Deputy Prosgcatad would
inform various persons, including the victims ardethce counsel, and
request them to address all further enquiries ¢otbputy Prosecutor.
The minutes concluded with the following statement:

“Human Resources was tasked to find a solutiomsuee that the Senior

Trial Lawyer will receive adequate compensationdtirthe extra work he

has done during the last four and half years ferQGfffice and to ensure that
his carrier [sic] development will not be affected.

4. Steps were taken soon after the meeting of 16 Dieeem
2008 to inform the various persons concerned tire@atomplainant was
no longer leading the Lubanga trial team. The caimpht also took
steps to hand over the case to the Deputy Prosedute handover
was completed on 9 January 2009. In the meantingecomplainant
had several further conversations with the Deputys€cutor who,
although a member of the Executive Committee, washappy with
the decision to remove him from the Lubanga caskwmdertook to
speak to the other members with a view to persgadiem to
reconsider the decision. In the course of her cwat®ns with the
complainant, the Deputy Prosecutor requested himtmahred his
personal papers relating to the case and he reftain
from doing so. On 13 January 2009 the complainamjuieed of
the Deputy Prosecutor as to the outcome of hewsssons with the
other members of the Executive Committee. She riméor him on
16 January 2009 that, despite her efforts, theyewsmt prepared to
alter their decision. She undertook to continue dféarts in the hope
that there would be a change of mind prior to thet &f the trial on 26

11
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January. There was no such change and the triaimemced as
scheduled.

5. On 12 January 2009 the complainant asked for “a new
assignment which fully mirror[ed his] job descriptias a P5 Senior
Trial Lawyer”. He repeated that request on 25 Jgnaad, again, on 9
February 2009. On 11 February the Deputy Prosedotormed him
that he had been “assigned to the Uganda case Ssniar Trial
Lawyer”.

6. The complainant forwarded a request to the Segrefathe
Appeals Board on 13 February, asking that the eudse“review [...]
his decision to take [him] off the Lubanga caseiclviwas notified to
[him] on 16 January 2009, as final”. He did notthat request, make
reference to the decision to assign him to the Ugaoase. The
Prosecutor replied to that request on 13 March 26G8ing, amongst
other things, that the decision to remove him frim@ Lubanga case
was made on 15 December 2008 and that Staff
Rule 111.1 required that a request for review bdamaithin 30 days
of that date. He added that “[a]s the mandatoryetiimit [...] has
expired since, [his] request would no longer beeinable”. The
complainant filed an internal appeal on 24 MarcA20dentifying the
decision in question as the “[o]ral decision [to] take me off my
position as the Senior Trial Lawyer in the Lubangae”.

7. The Appeals Board submitted its report on 13 AuQ€io.
It held that the appeal was receivable on the lihaisthe decision was
two-fold, the first part consisting of the remowal the complainant
from the Lubanga case and the second consistifgsafeassignment
to the Uganda case. It expressed the view thatdhgplainant “could
only fully assess the consequences of his remagah the Lubanga
case once he was informed of the entirety of
the decision, including the re-assignment to theandig case”. It
concluded that “the date from which the time-listérted to run [was]
11 February 2009” and, thus, the appeal was reolevdt also
concluded that the decision to remove the comptdirfeom the

12
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Lubanga case and to reassign him to the Ugandawasea disguised
sanction and recommended that his reassignmentetiewed so
that he maintained his previous level of respoligibilt also
recommended that measures be taken to counteegative publicity
that had prejudiced his reputation and that hedmepensated for that
prejudice by way of damages.

8. The Prosecutor informed the complainant on 14 Septe
2009 that he had decided “to maintain [his] decismtake [him] from
the Lubanga trial team”. One of the grounds fot thecision was that
the internal appeal was irreceivable, it being:said

“Only one administrative decision was taken withawl to your position as
the Senior Trial Lawyer on the Lubanga case, arat tlecision was
communicated to you on 16 December 2008. Both yequest for review
and your appeal only related to that decision, tvhias time-barred and,
therefore, irreceivable.”

That decision is the subject of the first complaint

9. The complainant contends that the Appeals Board was
correct in its analysis of the decision that ledHhe first complaint as
“two-fold” with the consequence that the time fequesting review
did not start to run until 12 February 2009. Aliively, he argues
that by reason of his continuing discussions witte tDeputy
Prosecutor and her discussions with other memldetiseoExecutive
Committee, the matter was kept open until 16 Jgnuaren she
informed him that they had not changed their miridsthis regard,
he contends that, by reason of these discussiodscariain other
events, he had “a reasonable and justified expesctathat the
Prosecutor would reconsider his decision [...] athis could
reasonably consider that the information [he] wasided with [...] on
15 and 16 December 2008 would not amount to a fuealision”.
These arguments must be rejected.

10. In cases where officials are simply transferrednfrane post
to another or assigned different duties or fundjatecisions to that
effect will ordinarily have a double aspect and mapperly be
described as “two-fold”. However, that is not tlese where decisions

13
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to transfer or reassign have been preceded by aepand specific
decisions to remove persons from their posts oelteve them of their
duties. And that is so even if it is later necegs$arassign new duties
or to appoint or transfer the person concerned t@w post. In the
present case, there were two distinct decisiores:filst to take the
complainant off the Lubanga case and the secondiaéeddecision to
assign him to a different case. The Appeals Boaredein conflating

the two even though the later decision was takercansequence
of the first and was, in that sense, connected. tddcordingly, the

question is whether, as the complainant argues,fitbe decision,

namely, the decision to remove him from the Lubaogse, did not
become final until 16 January 2009.

11. It is not disputed that, at least by 16 Decembed82Qhe
complainant was informed that the decision to reznbim from the
Lubanga case was final and that he acknowledgedua$r when he
signed the minutes of the meeting held that day.idli disputed that,
very shortly afterwards, steps were taken to impgletthe decision,
including by the complainant handing over the ctsdhe Deputy
Prosecutor by 9 January 2009. However, the comptaiargues that
he was entitled to rely on the fact that his disqtervisor, the Deputy
Prosecutor, told him that she was seeking to pdesuhe other
members of the Executive Committee to change tha@imds as
indicating that the decision was, in fact, not fida this context, he
points to her request that he not shred his pelpapers and, also, the
fact that other Senior Trial Lawyers and the Sewippeals Counsel
wrote to the Prosecutor on 22 December requestitigat “
the decision [...] be revisited”. In support of hésgument, the
complainant relies on statements in the Tribundésided cases (for
example Judgment 607, under 8) that time limite ‘@t supposed to
be a trap or a means of catching out a staff memberacts in good
faith”. He also relies on the statement in Judgn2&@6, under 5, that:

“when an organisation hints that it will reconsiderdecision affecting a

staff member, it cannot reasonably expect the rlatie challenge that

decision. Nor may the staff member lodge an appgalnst it unless the

Administration expressly states that the appeakeguaore will take its
course despite attempts to settle the case. In imsthnces, the rule that

14
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confirmation of an earlier decision sets off no nimwe limit for appeal
does not apply.”

See also Judgment 2300, under 4.

12. There are several difficulties with the complaingant
argument that there was no final decision untida6uary 2009. The
first is that there was no ambiguity in the statetr&f 15 December
2008 or in the minutes of the meeting of 16 Decembgarding the
final nature of the decision to remove him from tha&anga case.
Another is that steps were taken almost immedidteiynplement the
decision. Further, there was no hint from the Rvot® or other
members of the Executive Committee that they migidnge their
minds, only the indication by the Deputy Prosectiat she would try
to persuade them to do so. Moreover, her statetoghe complainant
on 16 January 2009 was not in the nature of a ibecidt was
simply a statement that she had not been able reupde the other
members of the Executive Committee to change theids but that
she would continue her attempts to do so. It mapdmepted that the
complainant hoped, up until 16 January 2009, that Prosecutor
and other members of the Executive Committee wabhignge their
minds but there was nothing in their behaviour indeed, in the
conversations that he had with the Deputy Prosedatdead him
to think that the decision which was clearly sadlte final was
provisional in nature or, for any other reason, wasmpt from the
time limit within which to seek its review. Accordjly, the
complainant’s internal appeal was irreceivabldollbws that the first
complaint is also irreceivable.

13. The second complaint arises out of the stipulafiorthe
minutes of the meeting of 16 December 2008 that lthanan
Resources Section would be asked to find a solutie@nsure that the
complainant receive adequate compensation forthallextra work he
ha[d] done during the last four and [a] half yea@h 10 March 2009
the complainant wrote to the Chief of the Humandreses Section
seeking payment of 145,759.73 euros for the extarsthat he
estimated he had worked during the period in qoestiis request was
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refused on 20 March 2009 on the basis inter aba te statement in
the minutes was intended to refer to the takingpscial leave with
pay, not the payment of overtime. The complainanight review of
the decision and, ultimately, filed an internal eplp The Appeals
Board submitted its report on 30 October 2009, ifigd that

a promise had been made to compensate the complainathat “the

nature of the promise [had] never [been] made eitplilt rejected

the argument that the promise was “strictly limitedcompensatory
time off within the meaning of Staff Rule 103.15hdanoted the
Prosecutor’s “stated commitment to honour his psenfor adequate
compensation”. In consequence, it recommendedthigaProsecutor
award the complainant “realistic, and preferablytually agreed,
compensation without imposing priori a restriction to solely
[compensatory time off] under Staff Rule 103.15".

14. The Prosecutor informed the complainant of his slenito
reject his internal appeal on 26 November 2009.t Tezision was
based on events that occurred in October when tmplainant
resigned. The Prosecutor stated that he had impleahe the
commitment made at the meeting of 16 December 20Q&ccepting
[the complainant’s] resignation from the ICC atemyshort notice and
without the loss of any of [his] accrued leave daysd allowing, by
explicit exception, the commutation of leave daggdnd the ordinary
maximum of 60 days under Staff Rule 109.7". Theisien concluded
with the statement that:

“As this arrangement may be considered an awardhwhias mutually
agreed and not limited to [compensatory time offfler Staff Rule 103.15,
| consider that [the] recommendation of the [Appebard] has become
moot.”

That decision is the subject of the second complain

15. It is not disputed that a commitment was made t® th
complainant to compensate him for “all the extrakswe [had] done”.
What is disputed is the actual meaning of that jgerand whether it
was fulfiled by the actions of the Prosecutor lation to the
complainant’s resignation. In effect, the complaingaonstrues the
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commitment as a promise to pay him for each andyelieur of
overtime worked at the salary scale applicable wtienhours were
worked. In support of that argument, he places esighon the
word “all”. However, that word must be construedhe light of Staff
Rule 103.15(b) which provides:

“Staff members in the Professional or higher catiegoshall be required to

perform their duties in line with their responsiiils outside their working

schedule to the extent required by service. ThadRagand the Prosecutor,

as appropriate, may exceptionally grant compengaitme off for overtime

worked.”
Within that context, the expression “all the extrark [...] done” must
be construed not as referring to each and every bbuwvertime
worked, but as the extra work over and above thhichv might
normally be expected of a member of the professistaf who was
required to perform duties outside normal hourstti extent required
by service”.

16. The question of whether the commitment at issuelivaked
to compensatory time off, in accordance with  Staff
Rule 103.15(b), need not be explored. If it wabeitame incapable of
fulfilment in that manner when the complainant gesid and, unless it
has otherwise been fulfilled, the complainant itk to damages for
its breach. The actions which are said to havetesbin fulfilment of
the promise were not at the time of those actiais ® constitute its
fulfilment or to be in any way related to that pieem Moreover, the
Prosecutor’s acceptance of a shortened periodtmenappears to have
been the result of his own unilateral actions. €karlence is that the
complainant originally intended to give two monthsbtice but
the Prosecutor met his counterpart from the SpeEidunal for
Lebanon to which the complainant had accepted aoiajment and
offered to facilitate his early availability. On dmming aware of this,
the complainant suggested certain possibilitiehéoProsecutor. Those
possibilities did not involve shortening the periofl notice or the
commutation of the 12 leave days to which he wasitlexh
over and above the 60 days allowed by Staff Ru7(8). Whatever
the circumstances that led to the agreement widped to the
complainant’s resignation, there is no evidencéntothat agreement
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in any way with the promise to compensate him ler éxtra work he
had done. Accordingly, that promise remains urifalli and the
Prosecutor’s decision of 26 November 2009 musebaside.

17. The complainant’s calculations indicate that, inalko he
worked approximately 2,610 hours outside normal kimgyy hours
during the period he worked on the Lubanga caseth®tasis that it
would not be unreasonable to expect a Senior Taalyer, such as the
complainant, to work on average up to two hours ¢y outside
normal working hours without compensation and thatkends and
periods of annual leave should be excluded, thenjge should be
construed as allowing for compensation for appraetely one third of
the extra time worked. The complainant is entitteddamages for
breach of that promise which the Tribunal assease#,000 euros.
The complainant is also entitled to costs, inclgdinsts of the internal
appeal, in the amount of 7,500 euros.

DECISION

For the above reasons,
1. The first complaint is dismissed as irreceivable.

2. The Prosecutor’s decision of 26 November 2009tsse, as is
the earlier decision of 20 March 2009.

3. The ICC shall pay the complainant the sum of 40,606ps in
damages.

4. It shall also pay him costs in the amount of 7,60@ps.

5. The second complaint is otherwise dismissed.
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In witness of this judgment, adopted on 4 Noven&tl, Ms Mary
G. Gaudron, Vice-President of the Tribunal, Mr @jnge Barbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 8 February 2012.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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