Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

112th Session Judgment No. 3094

THE ADMINISTRATIVE TRIBUNAL,

Considering the sixth complaint filed by Mrs K. Jagainst the
World Health Organization (WHO) on 22 March 201@r lseventh
complaint filed on 9 April, her eighth complainkefil on 15 April, her
ninth complaint filed on 20 April and corrected 4iay, her eleventh
complaint filed on 9 June and corrected on 19 Jhee,twelfth and
thirteenth complaints filed on 21 July, her fiftédewomplaint filed on
29 July, her sixteenth complaint filed on 9 Augast her seventeenth
complaint filed on 26 August, WHO's single reply1d? October 2010
to her sixth through eleventh complaints, and itgle reply of 15
February 2011 to her twelfth through seventeentmpaints, the
complainant’s rejoinder to her sixth complaint & November 2010,
her letter of 11 November 2010 informing the Regisof the Tribunal
that she did not wish to file a rejoinder on hevesgh, eighth, ninth
and eleventh complaints, her letter of 6 March 2@ffbrming the
Registrar that she did not wish to file a rejoinaer her twelfth,
thirteenth, fifteenth, sixteenth and seventeentmpiaints, and the
Organization’s surrejoinder to her sixth compladiated 15 February
2011;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;
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Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this case are given in Judgnz889 and 2895
on the complainant’s first and second complainétivdred on 8 July
2009 and 3 February 2010 respectively. During titernal appeal
proceedings leading to Judgment 2839, the compitisabmitted
to the Headquarters Board of Appeal (HBA), as aachtnent to her
rejoinder, a note she had written to the DirecfoAdministration and
Finance in the Organization’s Regional Office farrgpe (EURO) in
February 2005. This note contained an account ahguiry she had
conducted at the Director’'s request in January 208%le she was
Acting Human Resources Manager, which was aimédkeatifying the
sources of rumours concerning him. Three staff rembidentified in
the note were invited by WHO to comment on its eabtand their
statements were attached as annexes to the Orgyamigaurrejoinder
to the HBA. In a letter of 25 November 2006 the ptainant objected
to WHO’s submission of these ‘“irrelevant” and “dettory”
statements, and to the fact that her note, whiethsld submitted to the
HBA in the “strictest confidentiality”, had beenaskd with “third
parties”, and she requested the withdrawal of theesents. Mr N., as
acting Director of Human Resources Services, redgonto this
request by stating that the complainant’s objecsibould not be taken
into account, since it had been submitted after
the written proceedings had been closed, but thatny event
“the Administration stands by both its Statementl éurrejoinder
(including all Annexes) as submitted, in their estij”.

In Judgment 2839, the Tribunal ruled that the camgint was
entitled to have the harassment allegations that waised in her
internal appeal considered by the Grievance Pésblel so wished. In
October 2009 the complainant submitted complaihtisanassment to
the Panel against a number of staff members, imgulir N., since
she regarded his statement quoted above as aff la@tassment. The
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Panel concluded that there was no evidence of $raeag by Mr N.

and on that basis the Director-General decidedlodahuary 2010 to
close the case against him. The complainant imptlggisdecision in
her sixth complaint.

In her additional submissions on her first comglaia the
Tribunal, the complainant alleged that several dsygent by her to
colleagues, which the Organization had producedragexes to its
surrejoinder, were forgeries. In order to estabtisdt there had been
no forgery, WHO asked a member of its Informatiechinology and
Telecommunications services, Mr M., to review thedkegations.
Mr M.'s report, which confirmed that the e-mails &sue were
authentic, was submitted to the Tribunal as an jante the
Organization’s final comments in that complaint. &sesult, he too
was named by the complainant as an alleged hardssdrer
submissions to the Grievance Panel following tHeveley of Judgment
2839, as were Mr H., Mr M.’s supervisor, and Ms $4,-WHOQO's legal
officer, for their respective roles in the prodoatiof the allegedly
forged documents. The Panel took the view that dts wiot the
appropriate body to examine the allegations ofgéoy/identity theft”
raised against these three officials, and in De&mk009
it therefore recommended that they should be iigeatstd by the
Internal Oversight Services (I0S). The Director-&ah then informed
the complainant, by individual decisions dated hH 42 January
2010, that she had decided that the alleged intidewolving Mr M.,
Mr H. and Ms M.-S. did not constitute harassmernt #rat the case
was therefore closed as far as the allegationsashssment were
concerned, but that she would nevertheless arrfangen independent
investigation to be conducted into the authenticifythe contested
documents by 10S, with the assistance of an extecnasulting
firm. In her seventh, eighth and ninth complairite ttomplainant
challenges those individual decisions insofar asy tbismissed her
allegations of harassment.

On 24 March 2010 the complainant enquired as tat whagress
had been made with respect to the independenttigaden. Two days
later she was told that the investigation was unday and was
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expected to continue into April. At the end of Amihe was informed
that, although there had been some delays, thestigadion would
resume at the beginning of May. The complainawdfiher eleventh
complaint on 9 June 2010, impugning what she dessrias the
implied decision not to endorse the Grievance Panetommendation
of an investigation.

In addition to the above-mentioned e-mails, the eaps to
WHOQ'’s surrejoinder on the complainant’s first coaipt included an
e-mail from Ms E. to the legal officer. As Ms E.diaeen mentioned in
the complainant’s rejoinder, the legal officer fzstted her to comment
on the passages concerning her. Ms E., who gaiféeeedt version of
the events described by the complainant, was #&lsostibject of a
complaint of harassment lodged with the GrievanaeelPin October
2009. The Panel concluded that there was no ewdehbarassment
by Ms E. and the Director-General therefore deciole@6 April 2010
to close the case against her. The complainantgmgpthat decision in
her twelfth complaint.

Another staff member mentioned by the complainanther
submissions to the Grievance Panel was Dr M., doseWHO
staff member who coordinated the Administration&ply to the
complainant’s internal appeal before the HBA. Drwas accused of
having harassed the complainant by disclosing #teerls note of
February 2005 to the staff members named in itrmmitting their
statements to the HBA. In its report the Panel bated that there was
no evidence of harassment by Dr M. and the DireGteneral decided
on 26 April 2010 to close the case against her. GThemplainant
impugns that decision in her thirteenth complaint.

In her submissions to the Grievance Panel the cimgit also
alleged that, following the announcement of heragegnent to the
Director of Administration and Finance, she wasakaed by Mr V.
and Mr J. in their capacity as Vice-President amesident of the
EURO Staff Association, respectively. Her allegasiovere based,
in particular, on their requests to the RegionaleClior concerning
the potential conflict of interest arising from herarriage to the
Director of Administration and Finance and compi@arwith Staff
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Rule 410.3.2.1, according to which the spouse sth# member shall
not be assigned to serve in a position in the samite or to a position
that is superior or subordinate in the line of attl to the position
occupied by the staff member to whom he or sheeiated. The
Grievance Panel found these allegations to be wdied and the
Director-General therefore dismissed them by asil@tiof 26 April

2010. That is the impugned decision in the complatis fifteenth

complaint, as it relates to Mr V., and in her setth complaint, as it
relates to Mr J.

IOS issued its investigation report on 24 June 2@tacluding
that there was no evidence of “forgery/identityfthas alleged by the
complainant. In light of this finding, the Direct@eneral notified the
complainant, by a letter of 30 June 2010, that ctwesidered her
allegations on this matter to be unfounded. Thathies impugned
decision in the complainant’s seventeenth complaint

B. The complainant contends, in her sixth complairtat t by
endorsing three “defamatory” statements, and bywatlg their
submission to the HBA, particularly at a stage wiskie could no
longer reply, Mr N. committed an act of harassmastdefined in
WHO Policy on Harassment. She argues that the goipose of
producing and endorsing these statements was tmdgea [her]
credibility” and to retaliate against her because sad dared to lodge
an appeal. In her view, the fact that Mr N. refusedvithdraw them,
even though they were irrelevant to her appeal comdained serious
accusations of misconduct against which she cooldlefend herself,
is evidence that his acts were motivated by ill.wi addition, she
contends that having concluded that her complaiairst Mr N. did
not involve harassment and that there was no ew@ém corroborate
it, the Grievance Panel then issued a flawed recamadiation.

The complainant considers that the Director-Gefgedacision of
11 January 2010 is flawed and she asks that iebasde. She also
seeks an investigation, damages and other relief.

In her seventh, eighth and ninth complaints the plamant
submits that she was harassed by Mr M., Mr H. asdwtS., through
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their respective roles in the production of forggdcuments. She
argues that Mr M. harassed her by submitting @&stant in which he
certified that the contested documents — sevenadits allegedly sent
by her — were genuine and by submitting other stalsified
documents. Mr H. harassed her by endorsing Mr Mejsort and
declaring the e-mails to be genuine. As for Ms M.-8ho
relied on the contested documents in defending @nganization
before the Tribunal, she either ordered their forger forged
them herself — in any case she knew they were dorgehereby
also committing acts of harassment. The complairzsd accuses
Ms M.-S. of inappropriately using confidential meali information
concerning her in order to discredit her claim &mrvice-incurred
illness. According to the complainant, WHO failed its duty
to conduct an independent investigation into hiegations of forgery
by refusing, inter alia, to grant her access to WWHgficial attendance
records and by allowing the Director-General repaigtto interfere
in the work of the Grievance Panel. She submit$ tha Director-
General abused her power by instructing the Paoel to interpret
Judgment 2839 and by seeking to limit the invetibgato allegations
made in the internal appeal. She adds that thecBir&eneral's
decisions to reject her claims of harassment ae #wed because
they were taken before the Panel had completeavigstigation.

In her seventh and eighth complaints she asks tibeirfal to set
aside the Director-General's decision of 12 Jan2&30 and to order
WHO to conduct an investigation into her allegasgiari forgery, the
results of which are to be communicated to the vanee Panel in
order that it may resume its examination of thatesl allegations of
harassment. If the results of the investigationasttat the documents
in question were indeed forged, she asks the Taibtondeclare her
resignation “moot” and to order her administrativeinstatement
effective 1 January 2007. She also claims damauts@sts.

In her ninth complaint she asks the Tribunal to aside the
Director-General’s decision of 11 January 2010 sndecognise that
the actions of Ms M.-S. constitute harassment. &pain seeks
reinstatement and claims damages and costs.



Judgment No. 3094

In her eleventh complaint, she contends that theciir-General's
implied decision not to endorse the Grievance Panetommendation
that an independent investigation should be comdudnhto her
allegations of forgery was legally flawed and proeap by bad
faith. She submits that the Director-General hadoafigation to
give reasons for not carrying out an independertt ansparent
investigation, as recommended by the Panel. Thygefgrwas obvious
and could have easily been detected by WHO, sihee émail
addresses used for several staff members are filoos€009, whereas
the e-mails are supposed to have been sent in Z00%.in her view,
is evidence of the Organization’s bad faith. Sts® ahvokes a breach
of her due process rights, inter alia on the greunihat
WHO deliberately failed to keep her informed of th@tus of the
investigation over a four-month period.

She seeks an investigation, information as to dieetity of those
involved in the alleged forgery, action againstsngersons in line
with WHO Fraud Prevention Policy, recognition oétfact that she
resigned under duress, retroactive reinstatementlipg a lawful
separation process and damages under various heads.

In her twelfth complaint, the complainant assehattMs E.’s
e-mail to the legal officer contained three faldatements, the
submission of which she regards as an act of haeads In her view,
Ms E. deliberately made false statements, includiogusations of
abuse of power, in order to discredit her. The dampnt points to the
inconsistency between Ms E.’s statement beforeTthminal and that
before the Grievance Panel as evidence that MsvErson of events
is false.

She seeks the setting aside of the impugned deciieclosure of
the witness statements submitted to the GrievaacelPdamages and
costs.

In her thirteenth complaint the complainant argtiest Dr M.
harassed her by disclosing her note of Februarys20fhich was
confidential, to the three staff members named eiherand by
submitting the staff members’ statements to the H84n though she
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knew them to be false. The complainant further stdnthat
Dr M. had a duty to ascertain the veracity of swdtusations
before “endorsing them”. She contends that Dr Mevpnted her
from defending herself, by introducing the threatestents at the
surrejoinder level, when no further response wasipte. In her view,
Dr M.'s written response to the Grievance Pandlsillates the
accusations and threats levelled at her in rei@tidor her having filed
the harassment complaint.

She asks the Tribunal to set aside the impugnedidecto order
WHO to produce various documents and to award herages and
costs.

In her fifteenth and sixteenth complaints against W1 and

Mr J., respectively, the complainant argues that,Vice-President
and President of the EURO Staff Association, theytipipated in
a “vendetta” against her, by using her forthcomimgrriage to
the Director of Administration and Finance as a mseaf trying to
remove her from her post. She contends inter bhia they damaged
her reputation by circulating to the staff at largencerns about
potential conflicts of interest arising from the miage and that,
through the use of tactics such as refusing toigigete in meetings
with the EURO Administration, they pressured thegiBeal Director
into reassigning her.

She asks the Tribunal to set aside the Directore@#'s decision
of 26 April 2010 and to order WHO to conduct andstigation, to
disclose various documents and to issue an offmhmunication,
addressed to the Staff Committee and copied tgtaff, confirming
that Staff Rules 410.2.1, 410.2.2 and 401.3.2 werteapplicable to
her. She also seeks an official communication diggr WHO's
definition of a conflict of interest. Lastly, shiaicns damages and costs.

In her seventeenth complaint, the complainant catgdhat the
investigation conducted by 10S, and, by extensitm impugned
decision based on the IOS report, are vitiated acl of due process
and other “factual and technical flaws”. She cisés the investigation
process by stating that anonymous investigatorsathdoy WHO
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gathered evidence without her being present, aadshe was never
given an opportunity to verify the accuracy of tHaidings.

She asks that the impugned decision be set asidetremt an
investigation by an independent expert hominatedhlyTribunal be
conducted, as well as claiming damages, costsotied relief.

The complainant more generally argues that thev@miee Panel
failed in its duty to investigate her allegationk lmrassment and
conducted a process that was severely flawed.riicpkar, she alleges
that the Panel failed to verify the information yided by witnesses
and failed to take certain documents into accdsiné maintains that it
violated its duty of impartiality by ignoring alf éhe evidence, except
for the views expressed by one witness. Moreowdnger view, the fact
that one of the alleged harassers was interviewethé Panel as a
witness in the context of another of her harassnmamhplaints
constitutes a violation of her due process right.

C. In its replies WHO submits that the sixth, sevemdighth, ninth,
eleventh, twelfth, thirteenth, fifteenth and sixtde complaints are
manifestly irreceivable and entirely devoid of nelt argues that the
complainant’s allegations of harassment againsNMMMr M., Mr H.,
Ms M.-S., Ms E., Dr M., Mr V. and Mr J. could no¢ beferred to the
Grievance Panel pursuant to Judgment 2839, bedhagewere not
raised in the internal appeal leading to that juelgininsofar as they
were not submitted within the prescribed time Igniursuant to that
judgment, they are also time-barred. Further, af/¢gine complainant
had filed her allegations of harassment withingtygulated time limit,
the Grievance Panel is not the appropriate forurootwsider whether
the provision of statements to the HBA was procalfiuacceptable,
neither is it competent to determine whether theudents submitted
by the Organization in the context of her first gdamnt constitute
admissible evidence, as these matters were fordleyant appeal
bodies to decide, namely the HBA and, ultimatdtg, Tribunal.

The defendant considers that the eleventh compdaimgtitutes an
abuse of process. When she filed that complaiatctmplainant knew
that there had been an express decision by thectbir&eneral to
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conduct an independent investigation, and that ithesstigation

was under way. That complaint, which is directedcainagt the

“implied decision” not to conduct an investigatias therefore entirely
unnecessary and vexatious, and WHO asks that testawarded

against the complainant for that reason. In comsigethe award of

costs, it asks that the complainant’'s baselesckattagainst the
Director-General be taken into account. The Orgaitin also stresses
that most of the relief claimed in this case liesswe the Tribunal's
competence.

WHO points out that its Policy on Harassment agplie staff
members and “former staff who allege that theirasafion was
due to harassment”. However, the acts of harassalged in the
sixth through ninth complaints are not related he tomplainant’s
separation from WHO and she therefore had no sigrdibring these
allegations before the Grievance Panel.

Similarly, the events on which the complainant egliin her
twelfth through thirteenth complaints occurred loafjer she had
separated from service. It follows that they do imeblve any non-
observance of her terms of appointment or of tlaéf Regulations and
she therefore has no standing before the Tribunal.

Regarding the seventeenth complaint, WHO also odistéhat she
has no cause of action, as the Organization haadyrconducted the
investigation that she requested and has commedidae results to
her.

In WHO's view, the sixth through ninth, twelfth, itteenth,
fifteenth, sixteenth and seventeenth complaints lzaged by the
principle ofresjudicata. In Judgment 2839, under point 5 of its decision,
the Tribunal ruled that “[w]ithout prejudice to tleemplainant’s right
to pursue claims with respect to service-incurrédess, to her
separation date, to the exit medical examinatiahtarthe interruption
of her sick leave, all other claims are dismissdd’so ruling, the
Tribunal dismissed the complainant’s claims conicgrthe annexes to
the Organization’s surrejoinder in proceedings tefithe HBA, her

10
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claims concerning the authenticity of the documenissue, as well as
her claims concerning her alleged illegal removairf her post, which
the complainant is now seeking to reopen by chariaatg the same
facts as harassment.

On the merits, the defendant submits that the efctearassment
alleged in the sixth through ninth complaints a#l a®those alleged in
the twelfth, thirteenth, fifteenth and sixteenthmgsaints, have no
factual or legal basis and do not even fall witktie definition of
harassment, nor has the complainant succeededvingrharassment.
Referring to the Tribunal's case law, accordingMuach “allegations
of harassment must be supported by specific faotd" it is up to the
person alleging that he or she has suffered hasagsto prove the
facts”, it argues that the complainant has nothdisged the burden of
proof and that there is absolutely no evidence timatstaff members
concerned were motivated by bad faith, malice arsabof authority.
Moreover, the characterisation of these acts aasharent does not
find any support in the case law.

The acts allegedly constituting harassment occurnredthe
context of an internal appeal, in the context abfcpedings before
the Tribunal, or in the context of action taken blected staff
representatives with respect to a possible cordfichterest involving
the complainant and her partner. In all these ctsestaff members
concerned are being accused of harassment focacted out without
bias or malice and as part of their official funas, which they should
be able to perform without fear that their perfoncwill give rise to
allegations of harassment. WHO submits that thdf steembers
accused in the twelfth, thirteenth, fifteenth anxteenth complaints
acted in good faith. With regard to the staff memabsccused on the
basis of their statements, it notes that, evenhd statements in
question were untrue or defamatory, statements maddegal
proceedings are privileged and cannot, therefoeesubject to legal
proceedings.

The Organization denies that there is any incomscst in the
statements made by Ms E. It notes that it is theptainant herself
who has provided contradictory information and rteiivs that there is

11
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no evidence that Ms E. has made false statemermstgedards the
thirteenth complaint, WHO states that in disclosihg complainant’s
note to the staff members named therein and in &tibgn their

responses to the Administration, Dr M. acted foreamirely proper
purpose, namely to respond to and comment on & méevidence
that the complainant herself had submitted to tB&AHt was for the
HBA to assess the relevance and accuracy of trasenents.

With respect to the fifteenth and sixteenth cormpé&gi WHO
argues that the written exchanges between the EBfR® Association
and the Administration, which the complainant pded as evidence of
harassment, clearly show that there was a genuioecen
among the members of the Staff Association abqgtantial conflict
of interest arising from the complainant’'s marriagéhe Staff
Association therefore had a legitimate interestietermining whether
the marriage might constitute a breach of StafeRid0.3.2.1.

WHO maintains that the Grievance Panel carrieditsuvork in
good faith and in accordance with its mandate.nitestigated the
complainant’s allegations thoroughly, objectivelpdain a timely
manner. The Panel considered all the evidenceubreind observed
due process, including by giving the complainanfulh and fair
opportunity to make her case and by giving thegalieharassers an
opportunity to reply. The complainant’'s argumenegarding an
alleged lack of due process are misconceived. $fsenot the subject
of the investigation but rather the informant aasl,such, she had no
right to dictate the scope and terms of the ingasion, or the manner
in which it should be conducted, nor was she edtito be present
while evidence was gathered or witnesses interndewe

D. In the rejoinder to her sixth complaint the compéait presses her
pleas. Referring to the Tribunal's case law, sheewds that the
submission of defamatory statements to persons dithanot have a
legitimate interest in obtaining that informatioramely the members
of the HBA, is a sufficient basis for inferring ned on the part of

12
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Mr N. She stresses that an experienced officiah sl Mr N. cannot
be said to be fulfilling his official duties by emding defamatory
statementsShe adds that the investigation by the GrievanaeelPa
following the delivery of Judgment 2839 was biasesljllustrated by
its decision to issue a formal reprimand to herictvlvas endorsed by
the Director-General.

E. In its surrejoinder to the complainant's sixth cdamt WHO
maintains its position in full. It reiterates thkAtdgment 2839 does not
provide a basis for the introduction of new allégat of harassment
that were not raised before the HBA in the proaegslieading to that
judgment, and stresses that the complainant's pttem apply the
Organization’s Policy on Harassment against Mrwth whom she
had no contact at the relevant time, let alonevaorkplace conflict, is
a clear misuse of the Policy. WHO emphasises twtirary to her
allegations, neither the Grievance Panel nor theedor-General
reprimanded her.

CONSIDERATIONS

1. With the exception of the eleventh and seventeenth
complaints, the present complaints are directedeaisions having
essentially the same purpose, arising from esdlgrtti@ same material
facts and raising common legal issues. The Tributmarefore
considers that they should be joined in order tihey may be ruled on
in a single judgment. Moreover, as the eleventh aadenteenth
complaints arise from the seventh, eighth and nadmplaints, the
Tribunal considers that they should be ruled othensame judgment
as the other complaints.

2. These complaints stem from events that took placéhé
Organization’s Regional Office for Europe (EURO)2005. As these
events have already been the subject of litigative background facts
can be found in Judgments 2839 and 2895. As a fowtdO staff
member, the complainant does not have access totdraal appeals

13
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process. Accordingly, she filed these complainteally with the
Tribunal.

3. As provided in Judgment 2839, on 14 July 2009 the
complainant requested the Director-General to refi@rassment
allegations made against a number of individualgh® Grievance
Panel. The Director-General made the referral oA@&gust 2009.

4. Ultimately, the Director-General rendered decisioos
11 and 12 January 2010, 26 April 2010 and 30 Jui,2which
the complainant now impugns. In her decisions offd 12 January
and 26 April the Director-General concluded that #ileged actions
did not constitute harassment and closed the cadws.Director-
General observed that it was questionable whetloenesof the
complainant’s claims were properly before the Gaiwe Panel,
since they had not been raised in the internal apjeading to
Judgment 2839.

5. In the seventh, eighth and ninth complaints, nditsténding
her decisions to close these three cases, thet@w@eneral stated
that she was arranging for an independent invegiigainto the
authenticity of certain documents.

6. WHO submits that Judgment 2839 did not authorise th
complainant to pursue harassment allegations agtiasindividuals
identified in these complaints. Relying on the laage in the
judgment, the defendant argues that the Tribunidlfidt authorize the
complainant to compile new allegations of harassmegainst a
fluctuating group of alleged harassers, regardirgnes that she claims
occurred well after September 2005".

7. The complainant asserts that nothing in Judgmerg9 28
restricts the scope of the Grievance Panel’s rev@the allegations
already contained in her internal appeal. She mimatthat the
circumstances of her protracted disputes with WHgtvin favour of
a generous reading of consideration 10 in the juigmGrievance

14
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Panel reviews, the complainant argues, normally @atend to

harassment. However, in this case, the HBA’s failtw refer her

harassment allegations to the Panel preventedatter Ibody from

fulfilling that function. This allowed the harassmtein her case to
continue for years beyond the point at which it ldduave ceased had
the referral occurred when it should have. The damant takes the
position that the Grievance Panel’s investigatiooutd be allowed to

cover each of the acts of harassment mentioneeriridnmal request
of October 2009, even though some of them date fraperiod after

she filed her internal appeal on 11 November 2Q0Bom the period

following her separation from service.

8. The considerations relevant to this discussiomudygthent 2839
are 9 and 10. They read:

“9. In her statement of appeal of 11 November 20@5complainant
specifically referred to and detailed the condbet she alleged constituted
a breach of the Organization’s policy on harassment

Upon receipt of these allegations of harassmerg, Headquarters
Board of Appeal was obliged to refer that aspectthef appeal to the
Grievance Panel. The fact that the complainantndidtake issue with the
Board’s failure to make the referral until sometilaeer, did not absolve the
latter of its obligation to make the referral arm hold the appeal in
abeyance.

The failure to make the mandatory referral const an error of law
for which the complainant is entitled to an awafdnoral damages. As the
Director-General’'s decision was based on a fundéaiigrflawed process
involving an error of law, it must be set asidethese circumstances it is
not necessary to consider the additional mattexsctimplainant raised in
relation to the proceedings before the Board ag weuld not add to the
relief to be granted.

10. Having regard to the nature and complexitthefallegations, the
fact that information relevant to the allegatiomaeeged over a lengthy
period of time, and also the fact that as the caimpht's allegations
have never been properly investigated and asseseet: of the alleged
perpetrators have never had an opportunity to retiis is not an
appropriate case for the Tribunal to make an assm#son the harassment
allegations. However, the allegations were raisgthb complainant in her
internal appeal and she is entitled to have themsidered by the Grievance
Panel if she so wishes.”

15
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9. Inthe decision itself, under point 3, it is stated

“If requested by the complainant, the Director-Gahshall refer the
allegations of harassment to the Grievance Panatdordance with
consideration 10.”

10. The Tribunal notes that the complainant is, inaffeeading
point 3 of the decision in Judgment 2839 as thoiigktates that
the Director-General shall refer any allegationshafassment to the
Grievance Panel. However, considerations 9 andd@d@ ambiguous.
The subject of the referral obligation imposed kginp 3 of the
decision and consideration 10 is clear: it is tbaduct “specifically
referred to and detailed” in the complainant’s ing appeal and
alleged in that appeal to constitute “a breachhef ©rganization’s
policy on harassment”.

11. The complainant's statement in her internal appeged
allegations of harassment. WHO Policy on Harassmeqtired the
Headquarters Board of Appeal (HBA) to refer theegditions to the
Grievance Panel. The HBA failed to do so and thentbirector-
General endorsed that failure by adopting its renemndations in her
final decision. To remedy the error, the Tribunakvaeded the
complainant moral damages and, more importantlhé context of
the present complaints, instructed the Directorgsainto make the
referrals if the complainant so requested.

12. The complainant also argues that the Director-Gdramted
inconsistently with the Administration’s view of ghjudgment by
rendering decisions on the merits. In this regarohust first be noted
that the issue of the scope of the Grievance PareView was
specifically raised in the referral to the GrievarRRanel of 28 August
2009. As to the Director-General’'s decisions, ieslmot necessarily
follow from the fact that the Director-General madkcisions on the
merits of the harassment allegations, that sheideresl them to be
receivable. In fact, she indicated her concernsr®gg the possible
irreceivability of the new harassment allegationshier decisions.
On the basis of these considerations, the Tribooatludes that the
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sixth, seventh, eighth, ninth, twelfth, thirteerfiiteenth and sixteenth
complaints are irreceivable and will be dismissed.

13. The eleventh complaint stems from the seventh, tieigh
and ninth complaints. By decisions of 11 and 12udan 2010 the
Director-General dismissed the complainant’'s hamass$ allegations
against three staff members. The Director-Gendsal adopted the
Grievance Panel's recommendation and “arrang[edafoindependent
investigation concerning the authenticity of thecwoents specified
in [the complainant's harassment] complaint[s]”. eTkkomplainant
alleges that the Director-General later implicitdgcinded this decision
by taking no action to implement it.

14. The complainant frames her eleventh complaint ie th
following terms:
“This is a Complaint against the implied decisiontbe Director-General
of WHO not to endorse the recommendation by thev@rice Panel dated 3
December 2009 for the initiation of an independamntestigation into
alleged fraud (forgery and identity theft in documse submitted to the
Tribunal in the context of [her complaint leadingiudgment 2839]).”
Between March and April 2010, the complainant ange t
Administration engaged in a series of e-mail exgeanregarding the
fraud investigation. The following is a summarntioé exchanges:

. On 26 February 2010 the Director of Human Resgmirc
Management informed the complainant that steps \weneg
taken to identify a suitable independent investig&h handle
the case.

. On 4 March the complainant wrote to him, expmgsher
concern at the delay in the process and statingpiaron that
“it should not [...] be difficult to identify a compent party to
undertake the investigation”.

. On 8 March the Director responded, reiterating tlontents
of the e-mail of 26 February and advising her tHfhe
[investigation was] being coordinated through 1C8id that
“arrangements [were] being finalized with an exétfirm”.
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. On 14 March the complainant wrote to him agairetguire
whether a firm had been retained to investigatenthtter. She
also advised him that, as the victim of the allefadd, she
should be allowed to speak with the investigators.

. The following day, the Director stated that 10Sasw
coordinating the investigation and that the commalat
should expect to be contacted by I0S, or the incdqet
investigators, if the investigation required infation from
her. She also informed the complainant that a persporting
allegations of misconduct does not have a righpadicipate
in the investigation except as requested by thestigators.

. On 17 March the complainant responded to him,inaga
raising concerns about the delay in retaining afependent
investigator.

. The complainant wrote once more, to the samecegffen
24 March.
. On 26 March the Director replied that “the prehary phase

of the investigation” was in progress, and that [{itas]
expected that the work [would] continue into AprilShe
added that “[a]s advised by I0S, per its normalcpdures,
updates on the progress of the investigation wit be
provided”.

. On 28 April the complainant complained to the doior
that no evidence had yet been presented “of angpieradent
investigation through 10S”, and stated that the Adstration’s
conclusion regarding her entitlement to informatabout the
investigation was mistaken in law.

. On 30 April 2010 the Director responded that pineliminary
phase of the investigation was complete and thatgto the
volcanic eruption in Iceland, certain further wdrkd to be
rescheduled to the first week in May.

According to the complainant, the sixty-day perifmd “tak[ing] a
decision upon [a] claim of an official” expired a4 March 2010, thus
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entitling her to file a complaint with the Tribuned the next ninety
days, which she did on 9 June 2010.

15. Leaving aside any issues of receivability, this ptaimt
is entirely without merit. The Director-General'stters of 11 and
12 January 2010 clearly indicate her endorsementhef relevant
recommendation and her decision to arrange for ratependent
investigation. Further, as is evident in the absuenmary, timely
action was taken in relation to the decision amddbmplainant was so
informed.

16. For the sake of completeness, the Tribunal makes th
following observation. The complainant’s claimsttehe is entitled to
participate in the investigation and that due psecentitles her to
information about the course of the investigatioa equally without
merit.

17. Paragraphs 22 and 23 of WHO Fraud Prevention Policy
establish that the particulars of a fraud invesiigaare matters at
the discretion of 10S or its nominee. Further, @althh paragraph 24
imposes on staff members a duty to cooperate witlestigators,
the Policy does not establish any participatonhtdgfor a reporter
of alleged misconduct. Lastly, paragraph 29 pravidbat fraud
investigation results are to be disclosed on a dneeknow” basis
only.

18. On the grounds of its assertion that the complaikaew
that the independent fraud investigation had beeleuway for nearly
three months when she filed this complaint, theeol@ént asks the
Tribunal to treat it as vexatious and amountingnoabuse of process
warranting an award of costs against the complainan

19. It is clear that the complainant knew that the drau
investigation was under way when she filed this glaint. The
complaint also contains lengthy discussions of oohdthat has
either been finally adjudicated by the Tribunal, ier the subject
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of complaints presently before the Tribunal. Thaglzage in the
complaint is intemperate in that it contains unsupga, general
allegations of dishonesty and conduct motivateariajice. However,
it must also be noted that this case does havegihle history marked
by acknowledged serious administrative delay.

20. In these circumstances, it is useful to reiterhgeTribunal’s
observation in Judgment 1884, under 8:

“The Tribunal has never heretofore imposed a cpstslty upon a
complainant. However, it asserts unequivocally tltatpossesses the
inherent power to do so as part of the necessamepto control its own
process. [S]uch power must be exercised with teatgst care and only in
the most exceptional situations since it is esaktitat the Tribunal should
be open and accessible to international civil sgs/...]. That said, [...]
frivolous, vexatious and repeated complaints to Thibunal absorb the
latter’'s resources and impede its ability to deal] [with the many
meritorious complaints which come before it.”

21. As for the seventeenth complaint, it stems fromDirector-
General’'s decision to have an independent invdgiigainto the
forgery and identity theft allegations. One of thany matters in issue
in the complainant’s first complaint to the Triblingas whether her
“resignation” on 15 September 2005 was capablestfcbaccepted by
WHO. She argued that it was not, given her merntiksat the time.
In its surrejoinder the Organization annexed a rembf e-mails
of 13 and 14 September 2005 bearing the complamaitiO address
and her electronic signature. The complainant d@dinthat these
were forgeries. In her complaint of harassment add&ober 2009
to the Grievance Panel, the complainant alleged thiee of the
staff members named therein were complicit in tbegydry. These
allegations became the subject of the independemeistigation noted
above.

22. On 30 June 2010 the Director-General wrote to the
complainant to inform her that the 10S had compléte investigation
and concluded that the allegations of forgery atehtity theft were
unsupported by the evidence. On the basis of #psert, the Director-
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General decided that the allegations were unfound@lei$ decision is
impugned before the Tribunal.

23. The complainant submits that the conduct and coofrgbe
IOS investigation deprived her of her right to duecess, that the
investigation was methodologically flawed, and tHat “concealing
information”, the Administration acted in bad faith

24. WHO raises issues afes judicata, standing and cause of
action. Under Judgment 2839, the Organization hadbiigation to
conduct an independent investigation into the allefprgeries. This
was an independent initiative taken by the DireGeneral on the
recommendation of the Grievance Panel. Given thatinvestigation
has been conducted, the complainant has in faetingat something
which she sought but which was not granted by Jeag?339. As she
is a former staff member, there is nothing in keemis of appointment
or in the applicable Staff Regulations and StaffeRuhat give her any
right with respect to the investigation or its aute. This complaint is
also irreceivable.

DECISION

For the above reasons,

1. The sixth, seventh, eighth, ninth, twelfth, thirite fifteenth,
sixteenth and seventeenth complaints are dism@seteceivable.

2. The eleventh complaint is dismissed.
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In witness of this judgment, adopted on 11 Novemi2érl,
Mr Seydou Ba, President of the Tribunal, Ms MaryGaudron, Vice-
President, and Ms Dolores M. Hansen, Judge, sigmwbeas do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 8 February 2012.
Seydou Ba
Mary G. Gaudron

Dolores M. Hansen
Catherine Comtet
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