Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

113th Session Judgment No. 3113

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr T. |. againgte
International Labour Organization (ILO) on 19 Mayl® and
corrected on 17 September 2010, the Organizatioejgly of
5 January 2011, the complainant’'s rejoinder of IdrilA and the
ILO’s surrejoinder of 12 July 2011,

Considering Articles Il, paragraph 1, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a Japanese national born in lj@sted the
International Labour Office, the ILO’s secretariat, January 1990
under a special short-term contract as a Reseatisudy Assistant
at grade L.3 in the ILO Branch Office in Tokyo. Been October
1993 and June 1996 he was employed as an assegjxtet at the
Organization’s headquarters in Geneva and on 1 1986 he was
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granted a fixed-term contract as a Junior ReseanchDevelopment
Officer at grade P.2. In October 1998 he was teansfl to the
P.2 position of Programme Officer in the ILO Areéi€ in Beijing.
With effect from 1 July 2000 he was promoted tadgr®.3.

At the material time, paragraph 6 of Circular N623Series 6,
concerning special leave without pay, relevantlgvjmted that the
total period of special leave that could be autemtiby the Office
could not exceed two years. By a minute dated 26l 2001 to the
Human Resources Development Department (HRD) theptzonant
applied for a three-year period of special leaveoider to pursue
doctoral studies. He acknowledged the prescribedywar limit for
such leave and indicated that in order to comgiétestudies, which
would normally take three years, he intended tauest] additional
leave six months prior to the expiry of the two4ypariod. By a letter
of 23 April the complainant was informed that hel leeen granted
special leave without pay for two years, i.e. utl July 2003, in
accordance with Article 7.7 of the Staff Regulati@nd with Circular
No. 352, but that he would not necessarily retarmis current post
should he decide to resume his work with the ILQhat end of the
leave period, because the post would have to bed filuring his
absence.

By an e-mail of 4 February 2002 the complainantiimied HRD
of his intention to work as a lecturer at Meiji Mairsity, Tokyo, as
from April 2002. He explained that, as a result it work
commitments, it was likely that his doctoral stdieould take
between five to six years to complete. On 7 Marelwias notified by
e-mail that his special leave would be extendedvioryears, but that
no further extension would be granted. By a letfet1 March 2002
HRD confirmed this indicating that the extensionhié leave until
14 March 2004 was “exceptional”. In the event that wished to
resume his work at the ILO, he was asked to conffiisnintention to
do so in writing six months prior to the end of tygroved period of
leave.

On 12 March 2004 the complainant was granted ahdurt
extension of special leave without pay until 14 &eaP006 and by a
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letter of 1 March 2005 from the Human Resourcesr&jmns and
Development Branch (HR/OPS) he was instructed fiarnm HRD no
later than the end of November 2005 if he intentiedeturn to the
ILO on 15 March 2006. He was told that, in lighttbé length of his
absence, he should be “proactive in identifyingeas mssignment”, as
he would not be able to return to his previous post there were no
vacancies in the ILO Office in Beijing. On 4 Ap#005 he responded
that he expected to receive his PhD by the endatM?2006, that he
would return to the ILO as of April 2006 and thatihtended to apply
for two vacancies graded P.4 and P.5 respectiBya letter of
10 June 2005 HR/OPS informed him that he woulddimtegrated at
P.3 level — his grade when his special leave comeer but that he
could be appointed at P.4 level if he was succegsfa competition
for a P.4 post. Between 20 and 22 June the congpifiand the
Administration exchanged a series of e-mails andhenlatter date it
was confirmed that he intended to rejoin the ILOL&rMarch 2006.

Meanwhile, during 2005, the complainant particigate three
vacancy competitions in which he was considereititennal candidate,
but he did not secure a post. By a letter of 1 &ayr 2006 he was
informed by HR/OPS that his special leave had lmdanded until
15 March 2007 and that he would be reintegratedratie P.3 or,
alternatively, appointed at grade P.4 should hesiecessful in a
competition for a post at that level. He was askednotify the
Office no later than 30 November 2006 if he intehtie return. The
complainant completed his PhD in February 2006.

On 14 July 2006 he wrote to HR/OPS confirming memtion
to return to the ILO on 15 March 2007. By a letér27 July 2006
he was informed that HRD would seek to identify if)oss at the
P.3 level and he was encouraged to participatenmpetitions for any
position, at any grade, that was of interest to &md corresponded to
his academic background and professional experidfrneosed with
the letter was an offer of extension of his corfratiich he accepted.

During 2006 he participated in a further three waga
competitions in which he was considered an inteoaaididate, but
he was not successful. By a letter of 28 Septer@db@6 he asked
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the Director of the ILO’s International InstituterfLabour Studies
to accept him as a visiting scholar for the pergam April 2007

to March 2008. Having received no reply, on 10 EHeby 2007 he
advised HRD that he would be undertaking reseaictarather

university between April and September 2007, but the hoped
to conduct similar studies at the Internationaltitnte for Labour

Studies. He requested an additional extension ®fspiecial leave
without pay for one year so that he could continaeapply for

vacancies as an internal candidate. He statedhthatould take up
any suitable post that was offered to him duringt theriod and he
asked to be told of such a post in advance sohbatould provide
his employer with two months’ notice. On 27 Febywaf07 HRD

informed him that, on an exceptional basis, a fierlension of his
special leave had been approved until 31 March 2008 that no
further extension would be granted under any cistances. He was
asked to inform HRD no later than the end of Sep&m2007 of his
intention either to return to the ILO or resign3hMarch 2008.

During 2007 the complainant participated in eiglacancy
competitions as an internal candidate but he didsaoure a post. In
a letter dated 16 January 2008 to the Director RDHe pointed out
that, as his special leave was due to expire aetitkof March, he
might have to return to his previous post in th@® IDffice in Beijing.
On 23 January he was informed that the Office wdnddoublishing
approximately 45 vacancy notices by 1 February.ihtaveceived no
response to his letter of 16 January, he wroteR6GHPS on 25 March,
requesting clarification of his legal status asllap official as from
1 April 2008 and expressing his wish to return teutable post as
soon as possible. He received no response.

By a letter of 23 May 2008 the complainant was rimfed
that further to his request on 19 May his spe@alvé without pay
had been extended until 30 September of that y@ar30 May he
submitted a grievance to HRD seeking inter alia ingnediate
reintegration. In the absence of an express decfston HRD within
the prescribed time limits, on 29 September hel fdegrievance with
the Joint Advisory Appeals Board seeking reinstatenin his former
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post no later than March 2009. Pending the reswiutif the internal
appeals procedure, the complainant was grantekefuextensions of
his special leave until 31 March 2010.

In the meantime, during 2008 and 2009, the comaidin
participated in a total of 18 vacancy competitiahyvarious levels as
an internal candidate, but he did not secure a @s80 June 2009 he
filed a second grievance with the Board, challegdime results of a
competition for a P.4 post in which, despite hetist as an internal
applicant and the fact that his candidature had deevarded for
consideration by the responsible chief, he hadaeh shortlisted.

In its report of 17 December 2009 on the complaisafirst
grievance, the Joint Advisory Appeals Board conetldinter alia,
that the complainant was entitled to return to iserwith full pay at
the end of his special leave, that he had beetlezhtb exercise that
right on 1 April 2008 and that the Office had denhrem that right by
reaffirming its decision that he could not retumhis former post
while at the same time failing to offer him an afi&ive assignment.
It recommended that he should be permitted to metar full-time
service no later than 1 April 2010 on the conditminhis having
resigned or having secured an appropriate release lis employer
as of the effective date of his return; that heusthde indemnified for
the Office’s share of the cost of his participationthe Staff Health
Insurance Fund from the date he resumed partioipati the Fund
(that is from 18 June 2008) until the date of leimim to service; and
that the Office should take no action regardingaiisged breach of
the ILO’s rules on outside activity in respect a$ lemployment at
Meiji University. Lastly, the Board recommended ttlés claim of
discrimination should be rejected as unfounded.

The Board issued its report on the complainant’'soisd
grievance on 17 December 2009 and recommendedt thatejected
as devoid of merit.

By a letter of 17 February 2010 — which is the igiped decision
— the Executive Director of the Management and Auisiiation
Sector informed the complainant that, in light bé tdifficulty the
Office had in finding him a suitable assignmentttie past and its
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inability to do so within the time frame recommedday the Joint
Advisory Appeals Board, coupled with his professiocommitments
with Meiji University, the Office had decided thhis special leave
without pay would not be extended further. Consatjye his
employment with the ILO would end with effect framMarch 2010.
The Office offered him an indemnity equivalent t® tonths’ net
base salary plus travel and removal expenses agplasriation grant.
The complainant was also informed that the Boatemmendations
regarding his indemnification for the Office’s sbanf his Staff Health
Insurance Fund premiums during the material timé his outside
activities during his special leave as well asrtjection of his second
grievance were accepted.

B. The complainant submits that, pursuant to CirciNar. 352,

Series 6, an official who is granted special leaithout pay has the
right to return to his or her former post upon éxiry of that leave.
Indeed, paragraph 5 of the Circular makes thisralition precedent
to granting such leave. Absent any provision to ¢batrary in the
Circular, that right is also applicable when thavie is extended. In
the present case, the Organization breached thlat eiach time it
notified him of an extension of his leave while tae same time
informing him that he would not be able to retum his former

post. He argues that the Organization’s numercatersents in this
respect are ineffective because HRD cannot denyahiight which is

stipulated by a circular, unless that circular basn lawfully repealed
or amended. Furthermore, it is irrelevant that iteret immediately
challenge the ILO’s assertions that he would béolento return to his
former position. As his right flows from a legaktrument — Circular
No. 352 — which is binding on both himself and defendant, he
must be allowed to rely unconditionally on thatdDiar to enforce his
right.

He states that the Organization repeatedly asshiradthat he
would be reintegrated and that it would activelelsalternative
positions for him as his former post was no longeailable. He
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argues that he relied in good faith on those amsesaand, as a
consequence, had a legitimate expectation thatouddvbe allowed to

return to service at the end of his special lea@art from his

statutory right to do so.

Furthermore, during the internal appeal proceedingse
Organization did not contest his right to seeketum to his former
position, but argued instead that it was imposdiblgrant his request
immediately because his previous post was occlgnedno alternative
position had been identified. He contends that aldisission and the
corresponding assurances given to him are sufficemrestablish an
additional ground of claim.

The complainant challenges the ILO’s reliance otichke 11.4 of
the Staff Regulations to justify the terminationho$ appointment in
the proceedings before the Joint Advisory AppealarB, and argues
that it is not applicable in his case.

Referring to Judgment 2116, he asserts that thear@rgtion
failed to treat him with good faith and to infornmhin advance of any
actions on its part that might imperil his rightsmterests. In addition,
the uncertainty surrounding his return to servideeasely affected his
health.

The complainant asks the Tribunal to quash the gned
decision terminating his appointment and to ordee 1LO to
reinstate him in his former post with effect fromApril 2008, with
all corresponding pension rights even if only adstiatively.
Subsidiarily, he asks the Tribunal to order the ioGappoint him to a
position commensurate with his experience, seniaitd academic
background, with effect from the earliest date frevhich he can
resign from his current employment. In any eveetcltaims material
damages in an amount corresponding to the differémalisposable
income he would have earned in his former postthadwhich he has
earned for the period from 1 April 2008 until thatel he resumes his
duties with the ILO. He claims reimbursement foe ttost of his
participation in the Staff Health Insurance Funohirl8 June 2008,
and he seeks moral damages and costs.
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C. In its reply the Organization contends that the glamnant’s
claims for retroactive reinstatement (actual oeothse), for an award
representing the difference in his disposable iroand for moral
damages are new claims and are therefore irredeifab failure to
exhaust the internal means of redress. If the Tiabéinds that they
are receivable, the ILO argues that the periodugstjon should begin
from March 2009, as the complainant requested tagigment in his
former post no later than this date in his subroissibefore the Joint
Advisory Appeals Board.

On the merits, the Organization asserts that it pdiemh with
the provisions of Circular No. 352. In its view, @rhread together,
paragraphs 5 to 8 of the Circular provide authofitly its decision
not to reintegrate the complainant in his formestpélso, Article 7.7
of the Staff Regulations, which deals with sped&dve, does not
stipulate that an official can return to his or lpeevious post after a
period of leave.

Referring to Judgment 2938, the defendant subrhas it was
necessary to appoint an official to the vacated pothe interests of
the service. This appointment occurred only afterdcomplainant had
initially requested an extension of his speciavéeavithout pay and
it appeared that he would not be returning to tliic®in the near
future. The Organization asserts that it cannot hewasked to remove
an official from his or her post in order to accoodate the
complainant.

The defendant contends that it acted in good fdith
attempting to reintegrate the complainant in a magest for which
he was qualified, and that it only considered thesuenstances
insurmountable when he indicated that he would retiicate to a
different geographic region. Furthermore, it argthed the Tribunal's
ruling in Judgment 2755 implied that the only wé tcomplainant
could return from his special leave after the dzftelelivery of that
judgment (9 July 2008) was if he was successfulairvacancy
competition. Thus, the only duty the Organizatiered him as of July
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2008 was to consider him as an internal candidatey vacancies
for which he applied. If the Tribunal finds thatdgument 2755 does
not apply to a return from special leave withoug,gae Organization
submits that this finding “should not have retroactconsequences”.
It points out that between 2008 and 2010 the coimgteé participated
unsuccessfully as an internal candidate in a tofaRl vacancy
competitions, most of which were for posts at gsauigher than P.3.

The Organization also submits that it lawfully témated
the complainant’s appointment with effect from 1 rista 2010 in
accordance with the Staff Regulations. It arguas &s he is no longer
an ILO official, his claim for appointment to anteahate post is
devoid of merit and his claims for retroactive staiement, if granted,
should only be for a period ending on 1 March 2010.

D. In his rejoinder the complainant presses his ple#scontends

that the issue of his reintegration as from 1 Ap€iD8 was discussed
during the internal proceedings and repeatedly ditbuto the

Organization’s attention in the months prior tottldate. It is the

defendant’s failure to discharge its duty which rexxdered his claims
for reinstatement “retroactive”. He argues thatltt®@ has previously

asserted before the Tribunal that it is entitlecetimct within-grade

transfers of officials to vacant posts without cetipon and its

reliance on its interpretation of Judgment 2755ndd in keeping

with its own interpretation of the relevant prowviss of the Staff

Regulations. The complainant asserts that the daferhas offered no
proof of the “insurmountable” obstacles it allegetiiced in seeking
to reintegrate him and he denies its contentionhitbavas unwilling to

relocate.

E. In its surrejoinder the Organization maintains [ssition. It
challenges the complainant’s assertion that hewiiag to relocate
and produces a document showing that he failedpfdyafor nine
vacancies for Programme Officer posts at grade tR& were
published between 2007 and 2010.
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CONSIDERATIONS

1. Before turning to the substantive issues, a corsiide of
the ILO’s submissions on receivability is necess@he Organization
contends that the complaint raises certain claitvet twere not
made before the Joint Advisory Appeals Board. Imtipalar, it
maintains that the complainant’s claims for rettova&creinstatement
with effect from 1 April 2008, for payment of théfdrence between
his disposable income in his former post and higecl position,
and moral damages do not flow from his originalim&a The
present complaint stems from the alleged failurethan part of the
Organization to reintegrate the complainant on IilApO08, the
subject of his May 2008 grievance, in which he dske immediate
reintegration into service. While the specific rests for relief, for
example, the request for moral damages, may haageld over time,
the substance of the claim has remained the sammugimout.
Entitlement to relief arises from a proven claimdams such, is
subject to a separate analysis and has no beanintbeoquestion of
receivability. Accordingly, the Tribunal rejectsethlLO’s position on
receivability.

2. In summary, the complainant submits that the impdgn
decision of 17 February 2010 is fundamentally fldwide maintains
that he has an unqualified right to reintegratiohis former post or to
another comparable post; there is no evidenceittheds impossible
to reintegrate him into the ILO; and his legal et in reintegration
remains intact regardless of whether it is in fawdsible to reintegrate
him.

3. In support of his argument regarding his right te b
reintegrated in his former post, the complainatieseon paragraph 5
of Circular No. 352, Series 6. That paragraph mlesithat if the
responsible chief supports an official's request &pecial leave
without pay, that chief is required to certify thae is able to make
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satisfactory arrangements to replace the officiaind) the period of
the [leave without pay] requested, and to acceptdtficial back in
the unit upon [its] expiration”.

4. Paragraph 5(b) is directed at ensuring the smooth
functioning of the relevant unit during an officalabsence in a
manner which is consistent with the official’s aigated return to the
unit upon the expiration of special leave withowyp It is not
intended to create and does not confer on an alffam unqualified
right to return to his or her former post. Furttsapport for this
interpretation is found in the language of paragr@f the Circular.
In the context of planning an official’s return work after a period
of special leave without pay, paragraph 7 referghi difficulty
associated with re-employing the official “in tf@b or unit vacated”
(emphasis added). It follows that the referencéhoword “unit” in
paragraph 5(b) was not intended to mean that aciaiftould only
be reintegrated in the post he or she occupiedréedfe start of
the period of special leave without pay. In théelebf 23 April 2001
to the complainant informing him of the decisiongt@nt him leave,
HRD warned him that he would not necessarily be &blresume his
former post upon his return, and asked him to pi@six months’
notice so that an adequate position could be fdantdim. By taking
special leave without pay, the complainant musehasen aware and
have accepted that he might not be reintegratbdiprevious post. In
these circumstances, he cannot now claim entitletoeinstatement
in his former position.

5. However, when the Office granted the complainamicsd
leave without pay and the various extensions ot tleave, it
consistently maintained that it would reintegrate m a P.3 position.
Indeed, the defendant concedes this point. It atsacedes that it
owed a duty to the complainant to find a suitalteraative post
within a reasonable time after he indicated hisuges intention to
return. This occurred, the Organization arguesnatinspecified date
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following its notification to the complainant in Bielary 2007 that the
period of leave was no longer tenable. The ILOest#tat, subsequent
to that date, it attempted in good faith to reinég the complainant
at the same grade. Moreover, the issue was onlysidered
insurmountable when the complainant indicated thatwould not
accept a move to a different geographic region. Teéendant
contends that none of the positions to which theplainant applied
corresponded to his qualifications or skills andtta majority of the
positions were at grade P.4 or higher. Additionatlg did not apply
for nine vacant Programme Officer positions thatevadvertised
at grade P.3. The Organization also claims thatr afitdgment 2755
was issued it could only offer the complainant avngost if he
successfully competed for it and that, as the exigs of the service
rendered it impossible to reintegrate him into th®, the Director-
General exercised his authority under Article 1paragraph 1(d), of
the Staff Regulations and terminated his employmsith effect
from 1 March 2010. The ILO adds that the amounteredél to the
complainant as compensation correspond to the a@at out in
Article 11.4, paragraph 3, of the Staff Regulatioissubmits that,
accordingly, the complaint is devoid of merit.

6. As to the termination of the complainant's employme
Article 11.4, paragraph 1(d), of the Staff Regulas states that the
Director-General may terminate the appointment ofixad-term
official “if the necessities of the service rendmpracticable the use
of the official in the duties or at the duty statiassigned to him”. The
complainant contends that this provision “is cheédilored for use
where a post is abolished or [in] similar situagorThis, he argues, is
not the situation in the present case. His pobtestists. In fact, the
official currently serving in the post has sougidssignment for some
time, and the complainant asserts that his servicthat capacity
would still be useful. First, it is observed th& hssertion is premised
on the post being vacant at the material time, kwhit was
not. Second, given that Article 11.4, paragraph),l&pecifically
addresses the termination of an appointment ifnheessities of the
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service require a reduction in staff, the arguntbat Article 11.4,
paragraph 1(d), was intended to apply in the magot@med by the
complainant must be rejected. However, an issuaireregarding
the consequences of the termination in the circantsts.

7. The Tribunal concurs with the Joint Advisory Appeal
Board’s finding that the complainant was entitledbe reintegrated
in a suitable post effective 1 April 2008 and thia¢ Office had an
obligation to ensure that it had the ability to sl@. The Tribunal
also concurs with the Board that as Judgment 2788 eelivered
subsequent to that date it cannot rely on thatrjely to explain its
earlier conduct. Further, the Tribunal agrees thate is ho evidence
of discrimination, or bad faith, on the part of th®. However, while
it is true that retroactive reintegration was natigble remedy at any
time, the complainant is nonetheless entitled tdens and moral
damages for the Organization’s breach of its doityeintegrate him.

8. Having regard to the Staff Regulations and theamrsdor
the decision, it cannot be said in these particaacumstances
that the Director-General’s termination of the céaimmant’s contract
was unlawful. However, that decision was the cousage of the
Organization's own failure to meet its obligatiam reintegrate the
complainant as promised, for which the complainianentitled to
moral damages.

9. The Tribunal concludes that in addition to the alvaade in
the decision of 17 February 2010 the complainanernstled to
material damages in an amount equivalent to therysahllowances
and other benefits — but not including pension iwoations — which
he otherwise would have received for the perioanfrb April 2008
to 1 March 2010 in the grade and step of the postimied by him
when he proceeded on special leave without pay. cdmaplainant
must account for net earnings from other sourcemgluhat period.
He is also entitled to moral damages in the amo@ir#5,000 Swiss
francs and costs in the amount of 8,000 francs.
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DECISION

For the above reasons,

1. The ILO shall pay the complainant material damagesan
amount equivalent to the salary, allowances andrdilenefits —
but not including pension contributions — which biaerwise
would have received for the period 1 April 2008LtMarch 2010
in the grade and step of the post occupied by hinenvhe
proceeded on special leave without pay. The comgtei must
account for net earnings from other sources dutiagperiod.

2. The Organization shall pay the complainant morahalges in the
amount of 25,000 Swiss francs.

3. It shall also pay him costs in the amount of 8,6@6cs.

4. All other claims are dismissed.

In witness of this judgment, adopted on 9 May 208, Mary G.
Gaudron, Vice-President of the Tribunal, Mr Giusedparbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign be&svdo |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2012.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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