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113th Session Judgment No. 3121

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr D.A. M. agsirthe Food
and Agriculture Organization of the United Natig@&\O) on 10 May
2010, the FAQO'’s reply of 13 August, the complairemejoinder of
23 September and the Organization’s surrejoinde8 dbecember
2010;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a Canadian national born in 19&ihed the
Finance Division of the FAO in 1985 as an accoungrgrade P-3.
He was transferred and promoted several timesnettagrade P-5
in December 2002. On 26 April 2010 he tendereddsgnation with
effect from 27 July 2010.

For the scholastic year 1999-2000 the complainaag entitled
to an education grant for his three children. Heined three advance
payments in 1999 and, after having submitted thactxamounts
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claimed for each child, he received further paymeant December
2000 and January 2001.

Seven years later, in January 2008, he receivedpéiidic
“statement of account at 31 December [2007]" oncWwhit was
indicated that 7,500 United States dollars would reeovered
from his salary in respect of an overpayment of édecation grant
he had received for the scholastic year 1999-200@. complainant
wrote a memorandum to the Administration requestmgarticular
that it should not recover the overpayment made. retferred
to Staff Rule 302.3.172 according to which the FAQight to
claim reimbursement of any overpayment lapses twearsy after
the overpayment is made. The Director of the Fipalivision
nevertheless asked him, by a memorandum of 16 N&B,2to pay
back 7,500 dollars, noting that the overpayment tsamificant”. He
asked to be informed once the payment had beeataffend invited
the complainant to contact him as soon as posffidie wished to
make alternative proposals for repayment.

By a memorandum of 23 July 2008 the Director of Eirgance
Division notified the complainant that, since naesgnent had been
reached on the method of reimbursement, the anaxanpaid would
be recovered from his salary in six monthly insthts starting in
September. He added that the two-year time limiedeen in Staff
Rule 302.3.172 for the recovery of an undue payrdehhot apply to
his case, as there was a patent disproportion ketwlee amount of
education grant claimed and the amount paid to Hilmat same
day the complainant appealed to the Director-Génagainst the
decision of 16 May, but the appeal was rejected @eptember. In
the meantime, on 12 August, the Director of theaRae Division
notified the complainant that the overpayment wdagdrecovered in
12 monthly instalments starting in September.

The complainant lodged an appeal with the Appeas@ittee
on 6 October 2008 challenging the decision of 16.M&e contended
that the Organization had acted in breach of SRate 302.3.172 in
recovering an overpayment made seven years eatidrasserted that
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he had not noticed the overpayment. In its repatedi6 August 2009
the Committee held that there were no valid grouledsconcluding

that the complainant had not received the overpaynie good

faith. It noted in particular that the payments lstetched over two
calendar years, i.e. 2000 and 2001, and that thee wo be offset
against the advances paid in 1999. It concludetlithéight of the

above-mentioned Staff Rule the FAO was not entitiedrecover
the overpayment, and it therefore recommendedth®atecision of
16 May should be set aside and that the FAO shooldursue the
recovery of the overpayment.

By a letter of 12 February 2010, which is the imped decision,
the Director-General informed the complainant thathad decided
to reject the Appeals Committee’s recommendation.his view,
the amount overpaid was too large to have gone tigaab and
the complainant had not accepted the overpaymergood faith.
Consequently, the Organization was not bound bytithe limit set
out in Staff Rule 302.3.172.

B. The complainant contends that in 2008 the FAO wasonger

entitled to recover the overpayment it made witkpeet to the
education grant for the scholastic year 1999-20@@eed, according
to Staff Rule 302.3.172, its right to claim back ewerpayment
made and received in good faith by a staff memapgsdd two years
after the overpayment was made. He adds that thmiia’'s case
law also provides that a claim for recovery of umdpayment is
not imprescriptible and must be brought — evenhm absence of a
provision in writing to this effect — within a reasable time. He
asserts that he received the overpayment in gatiddad that he was
unaware of the error until it was pointed out taonhyears later. He
stresses that the education grant was paid inifis&lments over a
period of 18 months, which made it difficult to cke

He also contends that the decision to recover viegpayment by
deductions from his salary was tainted with abdsauthority, and he
criticises the Organization for failing to takeardéccount his request
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that no salary deductions be made until a decigiag taken on his
internal appeal.

In addition, he alleges undue delay in the interagbeal
proceedings, pointing out that nearly two yearpstd between the
filing of his internal appeal and the final decisi@nd that during that
time he was deprived of part of his salary. He siateparticular that
the Director-General took six months to issue higlf decision
following receipt of the Appeals Committee’s report

The complainant asks the Tribunal to set asideihgugned
decision and to order the reimbursement of the stify500 dollars,
plus interest at the rate of 8 per cent per anntom fthe date of
recovery to the date of reimbursement of that arhdde also claims
10,000 dollars in compensation for undue delaypa®,dollars in
moral damages and an additional 10,000 dollarsosts¢ including
costs in relation to the internal proceedings.

C. Inits reply the FAO submits that it was entitledrécover a sum
it had paid mistakenly and that, since the complatirdid not act in

good faith, the time limit foreseen in Staff Rul6233.172 did not

apply. It emphasises that there was an obviousefiaocy between
the amount of education grant claimed by the comatd and the

amount paid to him; indeed, the overpayment reptegeone third of

the total amount he had claimed, and he could aot lbbeen unaware
of it. In the Organization’s view, the complainduaid a duty of care to
verify the amounts he received against the claimssiibmitted. It

draws attention to the fact that the complainard baperience in
accounting and financial matters.

According to the defendant, the claim for moral dges is
irreceivable for failure to exhaust internal meaofsredress and
without merit, as the complainant has not shown amgwful act on
the part of the Organization. It denies any abu$eawthority,
contending that a recovery decision falls withia Director-General's
discretion. Moreover, discussions were held with tomplainant in
order to attempt to find a mutually agreed plan fecovery of the
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overpayment, and it was decided that the total amaevould be
recovered in 12 monthly instalments starting froept8mber 2008.

The Organization also raises an objection to theeivability
of the claim for compensation for undue delay oa ¢nounds that
internal means of redress have not been exhaustexhy event, it
asserts that the internal appeal proceedings vegraed out promptly
and that the final decision was taken within a oeable period of
time. It stresses that Staff Rule 303.1.38 doessebtout a specific
time limit within which the Director-General musake a final
decision following receipt of the Appeals Commitseeeport.

D. In his rejoinder the complainant acknowledges thatclaim for

moral damages is not receivable, and thereforedvaths it. However,
he submits that the claim for compensation fordimate delay in the
internal appeal proceedings is receivable, sincedwdd not have
raised it before receiving the final decision os &yppeal.

E. Inits surrejoinder the Organization maintaingiosition.

CONSIDERATIONS

1. The complainant joined the Finance Division of th&O
in 1985 as an accountant, grade P-3, under a jaefixed-term
appointment. When he left the Organization on 2 2010, he
was a Senior Administrative Officer, grade P-5,tii@ Emergency
Operations and Rehabilitation Division.

From 12 July 1999 to 24 January 2001 he receiveth fthe
Organization a number of advance payments of eiduncgtant for his
three daughters for the scholastic year 1999-200&se advance
payments amounted to 31,557.90 United States dplbat the claims
for the education grant which he had submitted sitbwhat the
total should not have exceeded 24,057.90 dollars.

The first occasion on which the Organization notdds
overpayment was when it issued to the complainanianuary 2008,
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a statement of account indicating that 7,500 dellarould be
recovered from his salary. When the complainantedskor an
explanation, he was told that this sum corresportdedn advance
payment made on 18 August 1999 for the educati@amtgior one
of his daughters, and that it should have been aedufrom the
education grant payments made for the scholasticipequestion.

The complainant then invoked the time limit of tywars in the
Staff Rules which, in his view, applied to recovefjthe overpayment,
but this was contested by the Organization, whigiued that he could
not have accepted such a large overpayment in fthdand could
not therefore rely on the time limit. It proposeplan of reimbursement
through regular deductions from his salary. The sir,500 dollars
was thus deducted from his salary for the year8 200 2009.

2. The complainant lodged an appeal with the Appeals
Committee, which recommended to the Director-Gdnérat he
uphold the appeal and set aside the decision twveedhe sum of
7,500 dollars. In its view, the undisputable rightlaim reimbursement
of a payment made in error was barred in this ¢tgséhe two-year
time limit for recovery. In the circumstances ofetltase, the
complainant could not be accused of bad faith,iqdarly because
the payments of the education grant had been madiffexent times
and in various amounts.

By a decision of 12 February 2010 the Director-Gaheefused
to follow this recommendation. That is the decisimpugned before
the Tribunal.

3. Itis common ground that the FAO paid the dispigenh in
error, and that it is accordingly justified in ¢tang reimbursement.
However, the complainant contends that recovetiynis-barred. The
defendant’s response is that the time bar can bal)e come about
through a lack of good faith on the complainangstplt argues that in
view of the latter’s training and his accountingndtions, as well as
the size of the sum in dispute, it could not has@aped his notice that
the payment had been made in error.



Judgment No. 3121

4. It should first be noted that bad faith on the pafta
debtor, whatever the source of his or her obligatidoes not in
principle prevent a debt from being extinguishegl®scription.

That will only occur if the debtor has used deaaptio prevent
the creditor from taking action before the expifytioe prescription
period. Moreover, an ordinary prescription periochially laid down
will not normally apply if the debt arises from ianginal act, in which
case the prescription period for criminal procegdiwill apply.

The present case does not fall into either of tlvasegories. The
defendant’s argument that the complainant actdshahfaith is based
solely on Staff Rule 302.3.172, which states:

“The right of the Organization to claim from a $tahember any
overpayment made and received in good faith shakd two years after
such overpayment was made.”

5. The wording of this rule is clear. It means tha tivo-year
time limit for the recovery of a sum paid in erdoes not apply if
the recipient accepted it in bad faith. This canm®tpresumed (see,
inter alia, Judgment 2282, under 6). It should d&sonoted that the
time limit specified in the staff rule in questios quite sufficient
for the Organization to seek reimbursement of aerpayment. The
question whether the period of time within whicldid so in this case
was reasonable need not be decided since, as theasSpCommittee
pointed out, it has not proved that the complaimated in bad faith.

6. The complaint must therefore be allowed and theugned
decision set aside.

7. The Organization shall repay to the complainantsin@ of
7,500 dollars which was deducted from his salarytlie years 2008
and 2009, plus interest at 5 per cent per annurshdll pay him
compensation of 800 euros for injury.

8. As he succeeds, the complainant is also entitlembsts, set
at 500 euros.



Judgment No. 3121

DECISION

For the above reasons,
1. The complaint is allowed and the impugned deci@aet aside.

2. The Organization shall repay to the complainant skien of
7,500 United States dollars deducted from his gafar the
years 2008 and 2009, plus interest at the rate pérScent per
annum.

3. The FAO shall pay the complainant compensationQff 8uros
for injury.

4. It shall also pay him 500 euros in costs.

5. All other claims are dismissed.

In witness of this judgment, adopted on 1 May 2(M2,Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jadgand
Mr Giuseppe Barbagallo, Judge, sign below, as dd&dtherine
Comtet, Registrar.

Delivered in public in Geneva on 4 July 2012.

Seydou Ba

Claude Rouiller
Giuseppe Barbagallo
Catherine Comtet



