Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

113th Session Judgment No. 3142

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mrs S. T. agaithe Energy
Charter Conference (ECC, hereinafter “the orgamisgton 25 June
2010, the organisation’s reply of 4 October, cagdmn 14 October,
the complainant’s rejoinder of 17 December 2010thrdbrganisation’s
surrejoinder of 28 March 2011;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant is a British national born in 19608e joined the

organisation on 1 February 2001 as a SecretaryaalegB3 under a

three-year fixed-term contract which was reneweise times. Staff

Rule 10.1, which concerns duration of appointmexgds as follows:
“As a rule, appointments to category A posts shellfor a period of not
more than five years, renewable by further periarfs one year.

Appointments to category B and C posts shall alséoba fixed period
and renewable. If the incumbent of a post is setkfiir reappointment, the
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renewal of his or her appointment shall not be mgd as a break in
service. No action by the Secretary-General staltdnstrued as, or have
the effect of, granting employment for an indeniteriod or constituting a
permanent appointment.”

Staff Circular to Staff Rule 10.1 provides that:

“Consideration of renewal of contract shall commenadater than eleven
months before expiry of the appointment and steMetinto account the
personal, professional and family situation of dfffecial.

All decisions on renewal shall be finalised no da@teain six months before

expiry.”
The working relationship between the complainart laer supervisor,
the Director of the Directorate for Energy Efficognand Investment,
deteriorated in 2008. Following a dispute with em 17 July 2008
during a meeting, she was absent for four daydanlesave. As from
24 March 2009 she was on sick leave for severaltinsolBy a letter
dated 1 July 2009 she informed the Secretary-Getteathe reason
for her being on sick leave was the harassmenhatiesuffered from
her supervisor. She indicated that she was wilimgesume work but
could no longer work with her supervisor, and sheréfore asked
to be reassigned to another position. The Secr&aneral replied on
14 July that an ad hoc board would be establisbhadviestigate her
allegations.

In mid-July one of the complainant's doctors exthdher sick
leave until 30 August. By a letter of 27 July 2068 Deputy
Secretary-General informed the complainant thasheshad been on
sick leave for more than four months, the Secratavished to obtain
a second opinion regarding her fitness to perfoemduties. To that
end, he asked her to undergo a medical examinatjobr G. The
complainant replied on 30 July that, although shed rsome
reservations concerning this procedure, which vaprovided for in
the Staff Rules, she would contact Dr G.

The Deputy Secretary-General wrote to her agai8lojuly 2009
concerning her contract, which was due to expir@bdanuary 2010.
Referring to the Staff Circular to Staff Rule 10He stated that a
decision now had to be taken on the renewal ofdmtract, but
that, as the investigation into her allegationshafassment was still
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pending and the Administration had not yet receithd second
medical opinion it had requested, it was not appate to take a
definitive decision at that time. He therefore off& her a one-month
extension, until 28 February 2010. In a letter oAigust 2009, he
clarified that the second medical opinion was beieguested, not
only because the Administration was concerned abeuhealth, but
also because under Staff Rule 22.6(b), when awgialffnas been on
sick leave for more than four months, terminatibrcantract may be
envisaged, or sick leave on half emoluments fotougix months may
be granted.

In the meantime, by a letter of 4 August 2009 fribra Deputy
Secretary-General, the complainant was asked to aigappended
copy of the Terms of Reference which had been ksitaldl for the
ad hoc board. As the organisation did not, at thae, have any
procedures for dealing with harassment allegatidhe, Terms of
Reference included a definition of harassment lier purpose of the
board’s investigation into the complainant’s claims

The complainant’s legal adviser informed the orgatibn by
letter of 14 August 2009 that the complainant coutd accept the
proposed one-month extension of her contract, wlicher view, did
not comply with the provisions of the Staff Cirauta Staff Rule 10.1.
Citing Staff Rule 10.1, she asserted that the camaht's contract
ought to have been extended for another three-tezan. Having
received no reply, the complainant's legal advigeote again on
27 August. She pointed out that the complainant shartly due
to return to work and asked to be informed of trégmistration’s
intentions in this respect.

In an e-mail of 31 August the complainant requestadeeting
with the Secretary-General in order to determineen@hshe was to
work. Having received no reply, she returned toknam 1 September
2009 and, in the absence of the Secretary-Gersralmet with the
General Counsel, who informed her that a writtespomse to her
e-mail was in preparation. A letter was indeedasisthat day by the
General Counsel who, acting on behalf of the Saprebeneral,
notified her that, in accordance with Staff Rule72@) and pending
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receipt of the second medical opinion, she shaerigain on sick leave
in the interest of her health.

The ad hoc board issued its report on 19 Novemb@®.2t noted
that the complainant had not pursued her allegstioh sexual
harassment and that it had not been establisheédpflyahological
harassment had occurred. However, it observedtlizme had been
some difficulties between the complainant and lipesvisor and that
neither of them had managed these difficultiesqutlyf. It therefore
held that it would now be difficult for them to wotogether.

By a letter of 8 December the Secretary-Generalrinéd the
complainant that he had received the ad hoc boaegsrt and could
only conclude that no harassment was establishednévertheless
observed that both she and her supervisor weremegpe for the
problematic working situation, and that it would diéficult for them
to work together again. He indicated that appraepmaeasures would
be taken against her supervisor for his deplorableduct, but that
action might also be taken against her, as it wasrius matter to
accuse wrongly another official of harassment. Wahe day, by a
second letter, the Secretary-General notified hat, ton the basis of
the second medical opinion he had received, heigemnesl that she
was now fit to perform her duties. He was therefexamining her
request for reassignment and would inform her ie tme of his
decision in that respect.

By a letter of 22 December 2009 the Secretary-Gemeiormed
the complainant’s legal adviser that the complaisacontract would
not be renewed beyond 31 January 2010. He stasedhd relevant
procedural requirements had been observed as fpossble, since
the issue of renewal had been examined in Marci®,28¢en though
no final decision had been taken by 31 July “outre$pect for
[her] circumstances”. Referring to the findingstbé ad hoc board,
the Secretary-General recalled that both the camgolé and her
supervisor considered that they could no longerkwogether. He
reiterated that he “tjook] very seriously a sitaatiwhere one official
accuses another of harassment and this is subsbgtmmd not to
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have occurred”, and he commented that, in hindsighseemed
guestionable whether her long period of sick leaas in fact due to
sexual and psychological harassment. Neverthetes$iad enquired
into the possibility of reassigning her, but notabie position had
been found.

On 29 December 2009 the complainant requested ébheetary-
General to review his decision. Having received mply, on
8 January 2010 she filed a request for advice thighAdvisory Board.
On 27 January the Secretary-General wrote to th@pdrson of the
Board contending that this request was irreceivaieexplained that
he had not received her request for review unlduduary 2010, due to
the organisation’s closing for the Christmas hgl&laHence, the
complainant had not complied with Staff Rule 25)2hich provides
that a request to the Advisory Board may be suledhitiot earlier than
ten days following receipt by the Secretary-Genefah request for
modification or withdrawal of the disputed decisidine complainant
was informed on 9 February 2010 of the Board’'sslenito reject her
request for advice as premature and consequermitggurally flawed.

In a further request for advice filed with the Asloiy Board
on 18 February 2010, the complainant alleged thatdecision of
22 December 2009 not to renew her contract had tadem in breach
of the Staff Circular to Staff Rule 10.1, as it haat been finalised at
least six months before the contract’'s expiry d&tee also alleged a
violation of Staff Rule 10.1, as her contract had lmeen renewed for
three years as was normally the case for appoingnercategory B.

By a letter of 16 March 2010 the chairperson of &wvisory
Board informed the Secretary-General of the Boavi#w that, since
the complainant had refused the offer of a one-memntension made
on 31 July 2009, her contract had ended on 31 #2040 and there
was no obligation for the organisation to renewTihe contested
decision had been taken in accordance with theicgigé rules and
there was no reason to modify or withdraw it. Blgtser of 31 March
2010, which is the impugned decision, the SecreBageral informed
the complainant that on the basis of the Advisooam8's advice he
had decided to maintain his decision of 22 Decer2bé®.



Judgment No. 3142

B. The complainant contends that the decision notetwew her

contract was taken in breach of the Staff CirctdaBtaff Rule 10.1.
Indeed it was taken on 22 December 2009, that sayoone month
prior to the expiry date of her contract insteadtlod required six
months. According to her, the proposal made on @#§ 2009 to

renew her contract for one month was a temporatisa. She adds
that it was unrealistic for the organisation toidet that, by then, the
investigation into her allegations of harassmentiid/de finalised and
the second medical opinion received. She points that it was

indicated in the decision of 31 July 2009 that thiganisation was
“now” considering the question of renewal of hemntract beyond
31 January 2010, whereas according to the Staduldir consideration
of renewal should commence no later than 11 mdmehsre expiry of

the appointment. She also submits that she wateentd have her
contract renewed for three years given that StafeR0.1 provides
that “as a rule” appointment to category B and @lidhe for a fixed

period and renewable.

The complainant alleges that the non-renewal detis tainted
with misuse of authority and bias, given that th&es no valid reason
for not renewing her contract. Funds were availathle position had
not been abolished and her performance was sabsfaén her view,
the contested decision was taken in retaliationhfar having filed a
harassment claim and she draws attention to tHmuifal’s case law
according to which a victim of harassment shouldb®ovictimised on
that account.

She also alleges breach of the principle of eqealtinent insofar
as the organisation renewed her supervisor’'s contra 15 July 2009
although the investigation into her harassmentrclaad not yet been
finalised. This occurred despite the fact that Bexretary-General
partly acknowledged her claim, which is illustrat®edhis statement of
8 December 2009 that he would take appropriate mneasagainst
her supervisor, whose behaviour had not been oegrable. Lastly,
she contends that the organisation has not edieblighat her
reassignment was not possible.
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The complainant asks the Tribunal to set asideihgugned
decision, to order that her contract be renewedafperiod of three
years, or at least one year. She seeks compensatioraterial injury
in an amount equivalent to the emoluments and allmes she would
have received had her contract been renewed freagbiuary 2010 to
31 January 2013, plus interest at the rate of &eet per annum. She
also claims 20,000 euros in moral damages, and.cost

C. The organisation submits that it fully complied lwithe Staff
Circular to Staff Rule 10.1. The renewal procesgabein late 2008,
that is to say more than 11 months before the caimght's contract
was due to expire on 31 January 2010. On the lodisisat expiry
date, the organisation was required by the Staftular to Staff
Rule 10.1 to make a decision by 31 July 2009 orr¢hewal, which it
did by offering the complainant a one-month extemsiof her
contract. It explains that on 31 July 2009 the pigmtion took the
only decision that could have been taken in theuanstances, as it
was required by the Staff Circular to Staff Rulellfo take into
account the personal, professional and family 8dnaof the
complainant in deciding whether or not to renew ¢@mtract. In its
view, it was in the complainant’s interest that health status and her
allegations of harassment should be seriously tigated.

The defendant denies any misuse of authority. fitesis the
complainant’s interpretation of Staff Rule 10.1 aubmits that the
use of the term “as a rule” does not mean that fniad has an
absolute right to renewal of his or her contractcdxding to the
organisation, as the complainant refused the onstimextension of
her contract, no further decision was called for thg Secretary-
General. It adds that no specific duration is feessin the applicable
rules concerning the contract of a category B i@fidn any event,
due to the political and financial uncertainty sumding the Energy
Charter process, the Secretary-General has limékdcontract
renewals to a maximum of one year as from Marct9200

The organisation asserts that the proposal madbeiretter of
31 July 2009 to renew the complainant’s contract dae month
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beyond its date of expiry of 31 January 2010 wakéncomplainant’s
interest. It points out that the complainant haeiben sick leave from
24 March 2009 to 30 August 2009, certified by hengractitioners,
that is to say for more than four months, whicthiss maximum period
of continuous sick leave on full pay allowed un8egaff Rule 22.6(b);
hence, the organisation would have been entitledetminate her
contract on 31 July 2009 or even earlier. It alsgeds that the
contract of the complainant’s supervisor was remkueaccordance
with applicable rules and that the circumstancethefcomplainant’s
renewal of contract and that of her supervisor wdiféerent. It
therefore rejects the allegation of unequal treatme

D. In her rejoinder the complainant reiterates heusents. She
contends that the offer made in the letter of 3% 2009 for a one-
month extension of her contract was not a declsita mere proposal.

E. In its surrejoinder the organisation maintains pssition. It
asserts that the letter of 31 July 2009 constitateécision and points
out that there was an express reference thereihettaff Circular
to Staff Rule 10.1, which concerns renewal of aremt.

CONSIDERATIONS

1. This complaint is directed to a decision of the rEegy-
General of 31 March 2010 by which, in accordandé wie advice of
the Advisory Board, he “maintain[ed his] decisioh22 December
2009 not to renew [the complainant’s] contract,ckhtame to an end
on 31 January 2010". The decision of 22 Decemberslwed events
beginning, at the latest, when the complainantgeded on sick leave
in March 2009. On 1 July 2009 she wrote to the &acy-General
stating that her sick leave was the “result of atenable harassment
situation from [her] immediate supervisor”. In teame letter, she
categorised the harassment as “sexual and psydtaltognd asked if
it was possible to be reassigned as “it would mopbssible for [her]
to work for [her supervisor] anymore”. The Secrgt&eneral replied
on 14 July 2009, expressing his surprise that &smgs an allegation
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was not put forward [...] several weeks ago”, retjng a “detailed
and substantiated written justification of [herfdmsment allegation”
and informing her that an ad hdward would be established to
investigate and advise him whether her allegatias wubstantiated.
The Secretary-General stated in the same letter tha

“[...] on the basis of the report provided [...] thead hoc board [...] | will

take a final decision with respect both to yourues to be reassigned [...]

and to the renewal or non-renewal of your employreentract.”
The complainant provided written details of helrirmlaf harassment
on 25 July 2009. It will later be necessary to reéfethose details. In
the meantime, however, it is convenient to explidia Secretary-
General’s reference to the taking of a final decisvith respect to the
renewal of the complainant’s contract.

2. As already indicated, the complainant’'s contract wdae
to expire on 31 January 2010. The Staff CirculaGtaff Rule 10.1
provides:

“Consideration of renewal of contract shall commenadater than eleven

months before expiry of the appointment and steMetinto account the
personal, professional and family situation of dffecial.

All decisions on renewal shall be finalised nofdt&n six months before

expiry.”
It would appear that a decision on the renewalhef dcomplainant’s
contract was initially held in abeyance by reasbhes sick leave. On
27 July 2009 the Deputy Secretary-General wrotiaeéocomplainant,
noting that she had been on sick leave for more tbar months and
advising that it had been decided to request anskeowdical opinion
as to her fitness to return to work. The referetacémore than four
months” sick leave relates to Staff Rule 22.6(b)iclwhpermits of
termination of employment if an official has beem sick leave for
a continuous period of more than four months. OnJaly the
complainant replied, expressing her surprise at rémuest for a
second opinion as she had informed the Secretaniat July and,
again, on 24 July 2009 that she “would be readgadack to work
but under the supervision of someone [else]”. OrI@Y the Deputy
Secretary-General again wrote to the complainaating that, as her
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allegation of harassment was being investigated taadSecretariat
was awaiting a second medical opinion, it was nohsdered
“appropriate to take a definitive decision regagdjher] employment
contract”. He stated in that letter that “[tihe Exariat therefore
propose[d] [an] extension of [her] contract [..\} bne month” and
sought her consent to that extension. The compitisméegal adviser
replied on 14 August 2009 indicating that, in viefshe terms of the
Staff Circular to Staff Rule 10.1, the complainaatlld not consent to
that course. The legal adviser also asked for métion as to the
complainant’s reassignment.

3. As the complainant had not received an answer to he
request for reassignment on 31 July 2009, whensiuér leave was
due to expire, one of her doctors extended herlsede until the end
of August. She reported for work on 1 SeptembeR20@ was then
required to take further sick leave pursuant toffSRule 22.7(a)
pending receipt of a second medical opinion. Foiloua reasons, that
opinion was not provided until 25 November and meaieived by the
Secretary-General until 30 November 2009. Thatiopimvas to the
effect that the complainant had been fit to rettwrwork since the
date of her examination, namely 27 October 2009.

4. The ad hoc board established to investigate theladmant’s
claim of harassment submitted its report on 19 Ndwer 2009. The
Staff Rules and Staff Regulations contain no dédimiof “harassment”
and make no provision for investigation of suchirska Thus, it was
necessary for the complainant and her supervisactept Terms of
Reference that were, apparently, drafted within Seeretariat. The
Terms of Reference defined “harassment” as:

“any improper behaviour by a staff member that iieaed at, and is

offensive to, another individual and which thatfistmember knew or

ought reasonably to have known would be unwelcothecomprises
objectionable conduct or comment made on either ne-time or
continuous basis that demeans, belittles, or cguse®nal humiliation or
embarrassment to an individual.”
The Terms of Reference made no specific provisidh wespect to
sexual harassment.
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5.

that:

6.

The complainant’s allegation of harassment includeins

although smoking was not allowed, her supervisooksd
cigars in the office and in her presence;

he often required her to work at his computer, eathan at
her own desk, with him sitting close by and “on tearasions
[he] put his arms on either side of [her] whilstmpalating
the mouse of his computer”;

although she was employed as the secretary of itleetDrate
for Energy Efficiency and Investment, her supemiso
disapproved of her working at reception or religviother
secretaries;

he made remarks to her, some of them complimenteitiz,
respect to her clothes, her weight and personaappce;

he made comments to others criticising her work aed
intelligence and, on one occasion, suggested liese tmight
be a problem with her sex life;

on 17 July 2008 there was an incident during whieh
supervisor lost his temper and, following which,e th
complainant took sick leave for one week;

following the incident on 17 July 2008, her supsovidenied

her access to the C drive on his computer, gavénlerrect

versions of documents and blamed her when the riector
versions were distributed;

on one occasion, her supervisor insulted othef stafmbers
and when she asked if she could leave the offeshiouted at
her telling her that she was forbidden to do sothatishe had
to do as he said.

The ad hoc board interviewed the complainant and he

supervisor and “met a number of relevant witnessexjer the
condition of strict confidentiality”. So far as @esently relevant, it
appears that the supervisor stated that the congpiadid not make
“any reprimands regarding working in his office lwe computer” and

11
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did not express any objection to him with respecher workload or
his cigar smoking. He also denied making remarkfiéocomplainant
of a sexual or suggestive nature. However, it seiashe accepted
that he made some questionable remarks as the fmard that the
complainant had made no objection “to the remaHhes might have
considered inappropriate”.

7. So far as concerns the incident of 17 July 2008,ath hoc
board found that the supervisor's “emotions werey vieigh, and
unfortunately the complainant’s reaction had onfgravated the
situation” and, also, that there was a lack of-seiftrol on both sides.
The board noted that, after this incident, the stiper asked to have
the complainant reassigned within the Secretasiagquest that was
repeated in April 2009 when she was absent onlsake. The board
also found that, after the incident of 17 July 20@8ations between
the complainant and her supervisor “became unaat@fy and
neither side made a substantial effort to manage réations in
order to reduce the psychological tension and ingrorofessional
performance”.

8. The ad hoc board also found that the complainarg ava
“person who is capable of speaking her mind oniadiff issues or
standing up for her position even in a conversatitth superiors”,
adding that according to the witnesses this hagpbaed a number of
times vis-a-vis [her supervisor]”. The ad hoc boatso stated that
“[d]uring the interview with [the complainant ithme to a conclusion
that she was withdrawing her claims of sexual fsmast”. In this
regard, it stated that she had specifically saamt ghe had “never
suggested sexual harassment” but that there werdsinnuendos”
that aggravated the situation. Moreover, the boacknowledged
that, in her comments on its draft report, the dampant had
denied withdrawing allegations, as distinct fromrking within the
definition of “harassment” in the Terms of Referenc

9. Without making findings as to the conduct involvete
ad hoc board concluded that there “ha[d] been hebewy [the
supervisor] directed at [the complainant]” and teatme of it “was

12
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offensive to [her]". It proceeded to “assume [...Jmso of the
behaviour was improper” but found that her claimhafassment was
not established because it could not “confirm tlthé supervisor]
knew, or ought to have known, that his behaviouj {vould be
unwelcome”. In so doing, it noted that the compairwas capable of
defending herself, that she had not tried to resbbr difficulties with
her supervisor and that, even when she asked foteato be placed
on her personal file with respect to the incideihid July 2008, she
asked that it not be shown to or discussed with. Hiilme report
concluded with the statement:
“[the complainant] made two grave claims of haraamsimagainst [her
supervisor]. One she did not pursue and the otheoi established. This
created a situation where it would now be difficidt the two to work
together. [The complainant] could have avoided ssittiation by making

[an] earlier attempt to resolve difficulties [.i} a less confrontational
manner, rather than saying nothing until 1 July®200

10. As the complainant does not directly challengefih@ings
of the ad hoc board, it is unnecessary to say e that, in the
absence of findings as to the specific conductlirady a finding that
a supervisor neither “knew [n]or ought to have knbwthat his
conduct was unwelcome, even though that conduessumed” to be
improper and was directed to a subordinate whodatinnwelcome,
raises more questions than it answers. More péatlgus that so as
the test is not whether a person ought to have knew stated by the
board, but whether he “ought reasonably to havavkiie- a test that
requires an objective evaluation of the conducbived. However, it
must be noted that the board did not find thatdtsaplainant made
false allegations. Indeed and although it did mad that her claims
were true, it did not find that any of them werkséa And subject only
to the question whether her supervisor knew or bugasonably to
have known that his conduct was unwelcome, higetiestatements
as to the complainant’s clothing and appearance wsapable of being
categorised as sexual harassment.

11. As earlier indicated, the Secretary-General statedarly as
14 July 2009, that “[o]n the basis of the repovided [...] by the
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ad hoc board [he would] take a final decision with redgec] to the
renewal or non-renewal of [the complainant’s] emgpient contract”.
On 8 December 2009 he wrote to the complainangslledviser,
noting that the conduct of the complainant's suiservhad “not
been irreproachable” and that he deplored it bisp, astating that
the complainant had “wrongly accused” her supervisb “sexual
harassment” and that that was “a serious allegatitich [she]
apparently sought to withdraw at a later stage”. atiled that
the “accusation of sexual harassment ha[d] cortiibtio a situation
where it would be difficult for [the complainanth@ [her supervisor]
to work together in the future”. He also stated tietook seriously “a
situation where one official accuses another oa$mment and this
is subsequently found not to have occurred, wheblyea finding to
that effect or a withdrawal of the claim”. He cambéd by saying that
he “reserve[d] the right to take appropriate adion this regard
against [the complainant] in the near future”.

12. On 22 December 2009 the Secretary-General wrotlbeo
complainant’s legal adviser informing her that tzal ldecided not to
renew the complainant’s contract. He stated in kbidr that “[her]
allegations of harassment [...] ha[d] not been suitistted” and that it
would not be feasible for her to return to her ferrpost. He added
that the complainant “ha[d] largely contributed ttos situation by
wrongly accusing [her supervisor] of sexual harassin He also
repeated his earlier statement that he took sdyiGasituation where
one official accuses another of harassment andigh&ibsequently
found not to have occurred, whether by a findinghat effect or a
withdrawal of the claim”. He concluded by sayingtthnonetheless,
he had made enquiries as to the complainant’siggesent but had
reached the conclusion that this was not feasible.

13. At this stage it is convenient to note an argummate by
the defendant that the decision of 22 December 290@extricably
linked to the [...] earlier 31 July 2009 decisioroffer the [clomplainant
a one-month extension of her contract”. Accordioghe argument,
the complainant’'s refusal to accept the one-monttension had
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the consequence that her contract expired accotdiritp terms on
31 January 2010 and the letter of 22 December 2@&@ly confirmed

the situation that came about as a result of @éfaisal. It was on this
basis that the Advisory Board advised the Secretamyeral that there
was no reason to withdraw or modify his decision28f December
2009. The argument must be rejected. There wagaisidn to extend
the complainant's contract by one month, only appsal to do

so. And that proposal was subject to the complaimaconsent.

Moreover, in a context in which the Secretary-Gahkad stated that
he would make a final decision when he had receilredeport of the
ad hoc board and the Deputy Secretary-General &iddtisat it was

not appropriate to take a “definitive” decisione goroposal could only
be construed as an interim measure which conflicigkd the terms

of the Staff Circular to Staff Rule 10.1 and wagstmot a course to
which the complainant could consent. As the Segrébeneral’s

decision of 31 March 2010 was based on the errenemw of the

Advisory Board with respect to the legal effecttbé proposal of
31 July 2009, that decision must be set aside.

14. The complainant makes various arguments with resjpec
the decision of 22 December 2009, including thatas taken for an
improper purpose. Several “real” reasons are swgdesiowever, it
is clear that the reason for the decision was ¢pent of the ad hoc
board, as the Secretary-General said it would b&doduly 2009. The
question is whether that was a valid reason. Alghoit may be
that the Secretary-General anticipated that he tiiglre a difficult
situation on his hands, particularly as the conmalai's supervisor
had again requested her reassignment in April 200%yas not
permissible to link the renewal of her contracthie outcome of the
ad hoc board’s investigation. That was contrarthorequirement of
the Staff Circular to Staff Rule 10.1 which the ®¢ary-General was
obliged to implement. Moreover and more signifibgrthe organisation
had a duty to investigate the complainant’s claimharassment
independently of any question as to the renewahef contract.
Indeed, to make a staff member’s contract renewpkeddent on the
outcome of an investigation of his or her claimhafrassment is a
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clear disincentive to the making of a claim, evérthie claim is
justified.

15. Quite apart from the wrongful linking of the rendwé the
complainant’s contract to the outcome of her complaf harassment,
the report of the ad hoc board did not justify ¢berse taken. There is
nothing to suggest that the complainant withdrew ainthe specific
claims made by her on 25 July 2009 and, as alreatsd, some of
those claims were capable of being categorise@xasakharassment.
Moreover, the board did not find that any of theirds were false.
Further, although the board stated that it had daontiee conclusion in
its interview with the complainant that she “wasthdrawing her
claims of sexual harassment”, its ultimate condusias that “she
did not pursue” these claims, a course which igaptexplicable in
view of the absence of any reference to “sexuahdsament” in the
Terms of Reference. So far as concerns the clainmanhssment
generally, the Secretary-General committed an efrtaw in treating
the situation as “serious” on the basis that thexd been a finding
that harassment had not occurred. It is entirelyper to treat as
serious a situation where it is subsequently faimad an allegation of
harassment has no factual basis. In that situatfmre has been a
false accusation. In the present case, the ad ¢wrd found that there
was a factual basis to the complainant’s claim,eialtwithout
identifying the precise conduct involved. It fouttdt there had been
no harassment solely on the basis that the congpiegnsupervisor
neither knew nor ought to have known that his coheduconduct that
the Secretary-General said that he deplored — waglaome. And it
did so simply on the basis that she had not told Bb. Where
behaviour is such as to satisfy all the elementthan definition of
“harassment”, save knowledge on the part of thegieator, it is
entirely proper for a staff member to make a clafrharassment. And
a decision not to renew that staff member’s cohiwadhe ground that
a complaint of harassment, although properly ma@e, not sustained
because the perpetrator neither knew nor oughomneddy to have
known his conduct was unwelcome gives rise to daremce of
retaliation. More particularly is that so where, leexe, the contract
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of the person who engaged in the conduct concewsed renewed
quite independently of the outcome of the invesiigaand the only
real criticism that could be made of the person sehoontract was
not renewed was that she did not make her feekngsvn and did
not make an “earlier attempt to resolve difficidtig..] in a less
confrontational manner”.

16. The decision of 22 December 2009 must be set aSite.
complainant contends that her contract should e renewed for
three years, as had been done previously, and<slamterial damages
on that basis. However, the material in the fildigates that, since
March 2009, contracts have only been renewed fery@mar because
of political and economic uncertainty. In theseceinstances, the
complainant is entitled to be paid her full salangd emoluments from
1 February 2010 to 31 January 2011, together witdrest at 5 per
cent per annum from due dates until the date ofmeay. The
complainant must give credit for any earnings by ihethat period.
She is also entitled to moral damages in the amol20,000 euros
and costs in the amount of 8,000 euros.

DECISION

For the above reasons,

1. The decision of the Secretary-General of 31 Mar@hO2is set
aside as is his earlier decision of 22 Decembe®200

2. The ECC shall pay the complainant the salary andlwements
she would otherwise have received from 1 Februd@¥02to
31 January 2011, together with interest at the o&t® per cent
per annum from due dates until the date of paymé&he
complainant must give credit for earnings by hehait period.

3. The ECC shall pay the complainant moral damagéseramount
of 20,000 euros.

It shall also pay her costs in the amount of 8 80®s.

All other claims are dismissed.
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In witness of this judgment, adopted on 9 May 208, Mary G.
Gaudron, Vice-President of the Tribunal, Mr Giusedparbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign be&swvdo |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2012.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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