Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

113th Session Judgment No. 3151

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr F. B. agaittst European
Patent Organisation (EPO) on 18 August 2009, th®'&RFeply of
10 December 2009, the complainant’'s rejoinder ofMi&rch 2010,
corrected on 18 March, and the Organisation’s fin@er of 28 June
2010;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant is a French national born in 195 joined the

European Patent Office, the EPO’s secretariat, onelhber 1987 as
an examiner at grade A2 in The Hague (NetherlanH®).was

promoted to grade A3 with effect from 1 July 1990.

On 28 September 2005 he submitted a request feeweo the
President of the Office in which he contested #heisibn of 1 July 2005
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to promote him to grade A4 with immediate effechieh, he argued,
should have been given retroactive effect. On 1@eDwer 2005,

following an unsuccessful conciliation meeting héfd November

2005, he filed a second request for review, coimgdtis staff report

for the period from 1 January 2002 to 31 Janua§32By a letter

of 20 June 2005 the Administration informed the ptamant that

the President had decided to amend his contesaffdegport. Having

subsequently been notified that his promotion tadgr A4 would

be made retroactive from 1 July 2004, he lodgediad trequest

for review on 15 November 2007, contesting the amdloat he had

received in salary arrears as a result of thatsaecion the ground
that it did not include any interest. In the meiati in September, he
received a second version of his staff report fi22003 which was
signed by the Principal Director, acting as bothoréing officer and

countersigning officer. On 12 November he wrotéh® Administration

stating that he had noted some errors and omissiotidhence could
not accept that report.

In its opinion of 1 April 2009 the Internal Apped®mmittee, to
which the three appeals had been referred, stastdt thad decided to
join them as they were interconnected. It unaniryorecommended
that a new version of the complainant’s staff réfarthe period from
1 January 2002 to 31 January 2003 should be drgwreither by
re-evaluating each aspect of his performance & igreed, by using
the version of the staff report established for peeiod 2000-2001
as a basis for the 2002-2003 evaluation. It adtiatl the new staff
report should be submitted to the Promotion Boarddétermine
whether the complainant’'s date of promotion to gréad should be
earlier than 1 July 2004, in which case he shoslgdid salary arrears
with interest at the rate of 8 per cent per anntine Committee also
unanimously recommended reimbursing the complaimaeasonable
costs upon presentation of bills. With respecthi ¢laim for moral
damages, the majority of the Committee’s membec®menended
rejecting it, but one member recommended payingh®00 euros for
each of his first two appeals, given that more than years had
elapsed since he had filed them.
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By a letter of 29 May 2009 the Director of Reguwas and
Change Management notified the complainant thatPtfesident had
decided to endorse the Committee’s recommendatoallow his
appeals in part. Consequently, the complainantisnéo Principal
Director would re-evaluate his performance and detepa new
staff report for the period from January 2002 toudey 2003 by
adding comments, particularly in Parts Il and WeTappraisal would
be countersigned by the Vice-President in chargeDivéctorate-
General 1 (DG1). Furthermore, in accordance with @ommittee’s
recommendation, the new version of the staff repsauld be
forwarded to the Promotion Board and, in the evbat the Board
proposed that his promotion should take effect feodate earlier than
1 July 2004, the Office would pay him salary arsetrgether with
interest at the rate of 8 per cent per annum. Heldvalso be paid
reasonable costs upon receipt of written evidehoe,the President
had decided to endorse the majority’'s recommenalat@ to award
him moral damages. The complainant impugns therleit 29 May
before the Tribunal.

In July 2009 the complainant wrote four letters various
members of the Administration, including the Diggodf Regulations
and Change Management and the President, expressingse at the
fact that he had not yet received a final decidiom the President
despite the fact that the Internal Appeals Commitiad made its
recommendations several months earlier. He askeoetgiven the
name of the staff member who had requested thaftrementioned
Director inform him on 29 May of the President'scidéon. He also
requested that the President take a final decisionhis internal
appeals without further delay. By a letter of 28/ 2009 the Director
of Regulations and Change Management replied thedccordance
with Article 109(1) of the Service Regulations féermanent
Employees of the European Patent Office, the Peasidad already
taken her final decision on his three internal afgpeand, in
accordance with the usual practice, he had nottfied of that final
decision by the letter of 29 May. He added thatindgcated in that
letter, the Office would submit the revised versidris staff report to
the Promotion Board as soon as it was finalised.
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B. The complainant contends that he has received mopép,
formal, official and final” decisions concerningshthree internal
appeals, and he objects to the fact that the lett@® May 2009 was
signed by the Director of Regulations and Changeddament and
not by the President. Indeed, Article 109(1) of 8svice Regulations
provides:
“If the President of the Office or, where approfgjathe Administrative
Council considers that a favourable reply cannogiven to the internal
appeal, an Appeals Committee as provided for inchrtil10 shall be
convened without delay to deliver an opinion on ti&tter; the authority
concerned shall take a decision having regardisoogiinion. Extracts from
the decision may be published.”
He emphasises that although he made several reqnektly 2009 for
clarification as to the author of the decision 6fMay or proof of a
delegation of authority, he has not yet received@aquate reply from
the Administration.

The complainant alleges that he was prejudicedpbiats out
that although the initial assessment of his peréoroe for the period
from 1 January 2002 to 31 January 2003 proved tmdmrect, and
that there was a decision in the letter of 29 Mayreassess his
performance, the new version of his staff repors hat yet been
prepared. Also his promotion to grade A4 would hageurred earlier
had his staff report for 2001-2002 not been flawdel .alleges further
prejudice because of tldelay in dealing with his internal appeals. He
explains that his first internal appeal was filedrenthan two years
before the Internal Appeals Committee issued itaiop and that the
matter at issue, i.e. his staff report, dates bacR003. Referring to
the Tribunal's case law, he contends that he igtleshtto moral
damages in that respect. He also contends that detitled to moral
damages with respect to the “gross misassessmehi§ performance
in his staff report for 2002-2003.

The complainant asks the Tribunal to order the iBees of the
Office to take a final decision on his three intdrappeals and to sign
it; alternatively, he requests that the EPO proyidmf of a delegation
of authority by the President. He also claims mdeahages and costs.
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C. Inits reply the EPO produces a document to sugpoessertion
that the impugned decision was taken by the compedathority,
i.e. the President. It emphasises that the datthefcomplainant’s
promotion to grade A4 was backdated to 1 July 2804 that the
salary arrears to which he was entitled as a regaite paid to him
with interest.

With respect to alleged undue delay, the Orgamisati
acknowledges that the internal appeal proceedingseded two years,
but it points out that the complainant’s case waisstraightforward
and that he submitted a substantial amount of imfdion. It adds that
the complainant’s first appeal was not necessangeshe promotion
decision depended on his staff report, which wassibject of his
second appeal. Moreover, since his three appeatsinterconnected,
the Internal Appeals Committee decided to join thamd issued a
single recommendation, which took some time. Thga@isation asks
the Tribunal to order the complainant to bear bists.

D. In his rejoinder the complainant presses his plesreiterates
that the main purpose of his complaint is the abseof a final

decision from the President. He indicates that ke ribt merely

request proof that the President had taken a filegision on his
internal appeals, but also evidence that she dréftend signed it. He
stresses that, in relation to another internal appe had lodged, he
received a letter signed by the President hergdlich dispelled any
doubt as to the identity of the author of the decisWith respect to
the document produced as “proof”’ that the decisib29 May was

taken by the President, the complainant pointgtatitit is impossible
to assert that the “curved graphic” under the patitled presidential
“signature” was produced by the President. He @rrihdicates that,
on 18 January 2010, he wrote to the President gdién to endorse
the aforementioned document by means of a “cledruaambiguous”

signature, but his letter remained unanswered.hdesfore disputes
the evidential value of that document.

In addition, on 5 February 2010 he asked the Claairmof
the Internal Appeals Committee to grant him actesse minutes of
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the hearing of 12 February 2009 concerning his ethigternal
appeals. However, the Chairman refused to grantegjgest and the
complainant contests that decision as well.

E. Inits surrejoinder the Organisation maintaingisition. It states
that the document it submitted with its reply, whicontained the
proposed final decision to be taken with respedh&complainant’s
three internal appeals, clearly shows that theidkeet agreed to the
proposal by writing “I agree” and by initialling éhdocument. As to
the alleged delay in dealing with his internal agdpgit stresses that
the complainant himself asked for an extensiormeftime limit to file
some of his submissions. Lastly, it contends tlnat tequest for
disclosure of the minutes of the hearing is irregleie for failure to
exhaust internal remedies and that, in any evéeset minutes are
confidential and are used only by the Internal Agipe€Committee for
drawing up its opinion.

CONSIDERATIONS

1. The complainant lodged three internal appeals dated
28 September 2005, 16 December 2005 and 15 Novel®@f,
regarding respectively, the date of his promotiongtade A4, his
staff report for the period 1 January 2002 to 3iuday 2003, and a
request for 10 per cent interest per annum onysalaears due to the
retroactive promotion.

The Internal Appeals Committee unanimously recondadnin
its opinion dated 1 April 2009, that the three agipe which it
had decided to join, should be allowed in part. particular, it
unanimously recommended that a new version of tmptainant’s
staff report for 2002-2003 should be drawn up byevaluating
each aspect of his performance, or alternativelg subject to the
complainant’s approval, by referring to the prewaaporting period,
I.e. 2000-2001. It also recommended that the nei¥ sport should
be submitted to the Promotion Board to determinestivdr the
complainant’s date of promotion should be earl@nt1l July 2004, in
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which case he should be paid salary arrears witrést at the rate
of 8 per cent per annum. With respect to the clainmoral damages,
the majority of the Committee’s members recommendgdcting
it, while one member recommended awarding the caimgmht
1,000 euros in moral damages for each of thetfirstappeals in view
of the excessively long time taken by the Orgarosato reply to
those two appeals.

2. By a letter dated 29 May 2009 and signed by theddar of
Regulations and Change Management, the complawastnotified
that the President of the Office had decided tm¥othe Committee’s
recommendation to allow his appeals in part (hat 2 new version
of his contested staff report would be drafted dadvarded to
the Promotion Board). He was also notified thatdtlser claims, in
particular his claim for moral damages, had beejected and
that, with regard to his staff report for 2002-20@8% President had
decided to follow the first option offered by theor@mittee. The
Director indicated that the reporting officer woub& his previous
Principal Director and the countersigning officbe tVice-President
in charge of DG1 and that the new version of hadf seport would
be submitted to the Promotion Board under Artici§44b) of the
Service Regulations. If the Board proposed to ptenfim to A4
with retroactive effect from a date earlier thanJdly 2004, the
Office would pay the salary arrears with 8 per camerest per
annum. Furthermore, in accordance with Article T)2f the Service
Regulations, the Office would also pay him reastmdbgal costs
incurred in the course of the appeal proceedings upceipt of the
relevant proof. That decision is impugned befoeeThbunal.

3. The complainant asks the Tribunal to order theiéees of
the Office to take and sign a final decision on thisee internal
appeals or, alternatively, to ask the Tribunal tieeo the Organisation
to provide proof of delegation of authority by tReesident. He also
asks to have access to the minutes of the heaeldgwith respect to
his three internal appeals and to be awarded rdarabges and costs.
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4. The complainant alleges that the EPO did not preduc
evidence that the decision of 29 May was taken pgraon to whom
authority had been delegated by the President. élgests the
decision not to award him moral damages with respedis staff
report for the period from 1 January 2002 to 31uday 2003 and
the “gross misassessment of work performed”. Hesdtdt he also
suffered injury because of the delay in dealindhwits case.

5. The EPO submits that during the two years thatseldp
between the filing of the complainant’s first appaad the submission
of its reply to the Internal Appeals Committeediafted a new staff
report and backdated the complainant's promotion abyear. It
also points out that the complainant’s appeal “natsstraightforward,
and the amount of information and submissions hedysred was
substantial”. It adds that the majority of the mensbof the Committee
did not recommend an award of moral damages fodéiay. Also,
regarding delays, the defendant notes that the leamamt himself
asked for the extension of certain deadlines througthe internal
appeal proceedings. The Organisation asserts th#& bstandard
practice for the Director of Regulations and ChaMgmagement to
sign letters (such as that of 29 May 2009) infogrstaff members of
the President’s decision.

6. The Tribunal notes that the complaint raises th®ang
iIssues: the characterisation of the letter of 29 309 as an official
decision of the President of the Office; entitleinenmoral damages
for the delays in the internal appeals procedumjtiement to
damages for the unlawful staff report, and acces$bd minutes of the
hearing of 12 February 2009.

The letter of 29 May 2009 constitutes the offi@ammunication
of the President’s decision to follow the InterAalpeals Committee’s
recommendation. As the Director of Regulations a@lange
Management has the authority to communicate sucisidas, there
is no need for the President’s signature to be han letter. The
complainant’s arguments to the contrary are unfednéurthermore,
his assertions that the decision was takéma vires, or without

8
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delegation are inconsistent with the facts. In etaoce with the
standard practice, often used in international miggdions, the
aforementioned letter specifies that “[the DireatbiRegulations and
Change Management was] asked to inform [the comgtd]j that the
President has decided”, which is a clear indicatlmat the Director
was not taking the decision himself, but was meoglgnmunicating
the President’s decision to the complainant. Thisonsistent with the
case law (see Judgments 2833, under 3, and 29dét @i). As such,
the claims regarding delegation of authority ancklaf an official

decision by the President, are unfounded.

7. The claim for an award of moral damages for theydein
the internal appeals procedure is likewise unfodndéne Tribunal
does not consider the date of the first appeal §8Btember 2005)
to be the initial date for determining the duratiohthe appeals
procedure. Indeed, the first appeal contested tbmqtion decision
which was based on the staff report contested ensdtond appeal.
It must be considered that only 18 months elapsetivden
16 December 2005, the date on which the secondahpyses filed
by the complainant, and 20 June 2007, the date bithwthe
Administration wrote to him indicating that the Bident had decided
to amend his staff report. This was followed by teer of 14 August
2007 informing the complainant that the Presidead ldecided to
accept the Promotion Board’'s recommendation to detek his
promotion by one year, i.e. to 1 July 2004. A detdyl8 months is
reasonable in the particular circumstances of tiaise, as in that
period of time the Organisation reviewed two appeald decided to
replace the contested acts with two new decisiordiditly setting
aside the contested decisions. Hence, within aonedde time, the
complainant received substantially all that he heguested in the
two appeals. In this case, as the conciliation gulace is outside the
internal appeals procedure, it cannot be taken awoount in the
calculation of the delay in the internal appeatscpdure.

8. Regarding the complainant’s request for discloseiréhe
minutes of the hearing held concerning his thréeriral appeals, the

9
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Tribunal notes that it was raised for the firstdiin the rejoinder of
the present proceedings. It is therefore irrecéévaliving to a failure
to exhaust internal means of redress.

9. As for the complainant’s claim for moral damagesdena
with respect to the two unlawful staff reports,ist founded. The
first staff report was implicitly annulled by thecond staff report of
September 2007 and the second, which was signeatiebfPrincipal
Director acting as both reporting officer and causigning officer,
was annulled by the impugned decision communiclyethe letter of
29 May 2009. The Tribunal considers that the Omggtion itself, by
amending the two staff reports, considered therawiinil. Therefore,
an award of moral damages is appropriate, evdreihew version of
the staff report reaches the same or a similar losion to the
previous reports. The Tribunal sets their amout@®d0 euros.

10. As the complainant succeeds in part, the Tribunihleward
him costs in the amount of 500 euros.

DECISION

For the above reasons,

1. The EPO shall pay the complainant moral damag#seimmount
of 2,000 euros.

2. It shall also pay him costs in the amount of 50su

3. The complaint is otherwise dismissed.

10
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In witness of this judgment, adopted on 10 May 2042 Seydou Ba,
President of the Tribunal, Mr Giuseppe Barbagaliadge, and Ms
Dolores M. Hansen, Judge, sign below, as do |, €ath Comtet,
Registrar.

Delivered in public in Geneva on 4 July 2012.
Seydou Ba
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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