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114th Session Judgment No. 3155

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr C.a8ainst the
International Telecommunication Union (ITU) on 9gust 2010 and
corrected on 17 September 2010, the Union’s replyJanuary 2011,
the complainant’s rejoinder of 11 April and the IE$urrejoinder of
19 July 2011,

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The career of the complainant, a Spanish natiomal im 1950, is
outlined in Judgment 2881, delivered on 3 Febr2&30, concerning
his first complaint. Suffice it to recall that thggade D.2 post of
Chief of the Finance Department, to which he haghlb&econded on
30 June 2003 and for which he received a specstl gdlowance, was
abolished as part of the reorganisation of the @érfgecretariat of
the ITU. By a decision of 20 June 2007, which helleimged in his
first complaint, the complainant was assigned t® Bh5 grade post



Judgment No. 3155

of Special Advisor on financial matters to the GCGhief the
Administration and Finance Department.

On 21 October 2009 the complainant sent the Segr&eneral a
memorandum in which, referring to an issue raisethat complaint,
namely the violation of his right to have his seed “effectively
utilised”, he reported that his situation — whick described as
“deliberate, continual professional sidelining” -ach deteriorated,
because for the past 15 months he “[had] had ngpthatsolutely
nothing, to do”. He added that he reserved the righdue course, to
claim adequate compensation and he asked for ésdkion to take
his case directly to the Tribunal. He was denied #uthorisation on
1 December, as the Chief of the Administration aRithance
Department asked him to follow the internal appgadcedure set
out in Chapter Xl of the Staff Regulations and StRules by
first submitting a request for review to the SeamngiGeneral. On
22 December 2009 the complainant lodged an appé#alhe Appeal
Board, in which he complained of the “professioimalctivity” which
had been forced upon him since 30 June 2008. ldgeallthat he was
the victim of constant harassment and that theessg-General had
seriously and deliberately undermined his dignityd aeputation.
He therefore considered that he was entitled tomcladequate
compensation. He stated that, once he had receivegply to his
appeal, he would appreciate it if he were givendpgortunity to file
a rejoinder. In its reply of 2 February 2010 theJIEtated that it
considered the appeal to be irreceivable becawfereblodging it,
the complainant should not only have initiated girecedure laid
down in Service Order No. 05/05, entitled “ITU mylion harassment
and abuse of authority”, but should also have stibthia request
for review to the Secretary-General. On the meritstook the
complainant to task for refusing to work with hisedt supervisor. It
also denied the complainant’s request to file aimneer, on the
grounds that the rules set forth in the above-meetl Chapter XI did
not provide for such a possibility.

In its report of 9 March 2010, the Appeal Boardtimgp that the
pleas raised by the complainant in his appeal drtical to those
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contained in his first complaint, drew attention ttee fact that in

Judgment 2881, after having examined the evidenoduped by the
ITU, the Tribunal had stated that “the complainentluties were
substantive” and that, since the allegation of @peiprofessionally

sidelined” therefore had to be dismissed, “thera]$ano need to rule
on its receivability”. That being so, the Boardmlissed the appeal
“on the basis of the principle oés judicata without there being any
need to rule on its receivability”. Neverthelesgetommended that
the Secretary-General should ensure, inter ali, tthe Chief of the
Administration and Finance Department would “com¢into entrust
the appellant with duly documented duties havingard to his

qualifications and professional experience”. By anmrandum of
10 May 2010, which constitutes the impugned degijdioe Secretary-
General informed the complainant that he had ddcidedismiss his
appeal on the basis of the principlere$ judicata He added that he
had nonetheless asked the Chief of the said depattin ensure that
the complainant’s skills and experience were puhebest possible
use until he retired. The Secretary-General regpidtie complainant’s
rather uncooperative attitude and invited him toteeninto a

constructive dialogue with his direct supervisoheTcomplainant
retired on 30 September 2010.

B. The complainant endeavours to show that his comiplés

receivable. He considers that the reasons for dsng his appeal
which were given in the ITU’s reply of 2 Februa@1® are wrong. In
his opinion, the Union’s duty of assistance reqliieto treat his
memorandum of 21 October 2009 as a complaint afdsanent and to
commence an investigation. Citing the Tribunal’'seckaw, especially
Judgment 2882, he adds that where a staff membemitsuan appeal
to an internal appeal body without first requestiagreview, as
occurred in this case, the Administration must ectrithis mistake,
failing which it may not be held against the stafmber concerned.

On the merits, the complainant submits that thermal appeal
procedure was flawed because the adversarial pkingias breached.
He alleges that, by not allowing him to file a iafber with the Appeal
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Board, the Union prevented him from expressing Wéswvs on the
objection to receivability predicated on the prpieiof res judicata
He argues that for an objection basedemjudicatato be sustainable,
the parties, the purpose of the suit and the cafisetion must be
the same as in the earlier case. In his view, tmglition that the suit
must have the same purpose was not met in thisbesmuse, in his
first complaint, the claim for compensation for tingury caused by
the ongoing violation of his right to have his sees “effectively
utilised” concerned the period from 22 June 200Z&dctober 2008
— the date on which he had filed his rejoinder whk Tribunal —
whereas in his internal appeal it related to thdéopefrom 16 October
2008 to 22 December 2009.

In addition, the complainant accuses the Union afsing him
“very serious moral injury” by unlawfully deprivingim of his duties,
in breach of his “right to a proper administratigesition and to
respect for his dignity”. He explains that, aftke tcreation of his
Special Advisor post, he was given some “triflingisks, but the
appointment of the new Chief of the Administratiand Finance
Department in March 2008 led to his “isolation omplete idleness”.

The complainant seeks the setting aside of the gmed decision
and the payment of compensation equivalent to 18thsoof his
last salary, plus interest at a rate of 8 per @amtannum as from
22 December 2009 and the product of the capitadisabf that
interest. Subsidiarily, he asks that the case inittedd to the ITU and
that it be ordered to redress the injury which tiéesed owing to the
breach of the procedure laid down in Service Ohigr 05/05 and to
the unreasonable delay in settling the disputeallde claims costs in
the amount of 10,000 euros.

C. In its reply the ITU argues that the complaint igg¢eivable
on several grounds. First, it contends that the ptaimant has not
exhausted the internal means of redress as he atidsubmit a
request for review to the Secretary-General and thiringed Staff
Rule 11.1.1(2)a). In the Union’s opinion, the coaipant’'s reliance
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on Judgment 2882 is misplaced, because he was pi@disely

what procedure to follow. Secondly, the ITU poirdset that the

complainant did not lodge a formal complaint of dssment or
abuse of authority pursuant to Service Order NdORS5In its view,

the memorandum of 21 October 2009 could not berprtéed as
a complaint of that nature, since it did not dészany act, behaviour,
language or situation which might constitute haresg or abuse of
authority, as required by the Service Order. Thirtthe ITU submits

that the complaint is irreceivable by virtue of thes judicata

principle, because the Tribunal has already rutethe allegation that
the complainant was deprived of his duties in Juslgr2881.

On the merits, the defendant denies that the aavalprinciple
was breached, since Chapter Xl of the Staff Regulatand Staff
Rules makes no provision for the filing of furtteerbmissions.

The Union also states that during the meetings thate
held between the complainant and his direct supern the Chief
of the Administration and Finance Department —Idiger noted the
complainant’s “great reluctance, if not unwillingsé to take on the
duties which he intended to give him. As the conmalat was invited
to perform a number of essential tasks but refusecboperate, the
only option was to refrain from entrusting him withbstantive tasks.

D. In his rejoinder the complainant maintains that ¢osnplaint is
receivable. On the merits, he emphasises that betw® October
2008 and 22 December 2009 he was totally deprieldisoduties.
This situation gives rise to a strong presumptidérretaliation and
therefore abuse of authority, because it coinculigh the filing of his
first complaint on 5 June 2008.

E. In its surrejoinder the Union reiterates its pasitiln its view, the
complainant’s allegation that he was deprived &f duties because
he had filed his first complaint is belied by thectf that, in that
complaint, he asserted that he had been “professjosidelined”
since June 2007.
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CONSIDERATIONS

1. Facts relevant to this dispute are to be found
Judgment 2881, delivered on 3 February 2010, caontgrthe
complainant’s first complaint.

2. The complainant impugns the decision of 10 May 2b$0
which the Secretary-General of the ITU, acting ba basis of the
Appeal Board’s report of 9 March 2010, dismissesl déippeal which
the complainant had lodged by a memorandum of 22 Déer 2009
where he complained of being placed in a situatibfiprofessional
inactivity”. The Secretary-General informed him,wever, that he
had expressly asked the Chief of the Administratiod Finance
Department to ensure that his skills and experiemees put to the
best possible use until he retired.

3. The Union raises several objections to the recditalof
this second complaint. In particular, it submitattthe complainant
has not exhausted the internal means of redressrdaéf by
Chapter XI of the Staff Regulations and Staff Rulbecause he
lodged an appeal with the Appeal Board withouttfirsquesting
the Secretary-General to review a clearly iderdifsdministrative
decision.

The Tribunal observes, however, that in his menmduan of
22 December 2009, the complainant considered fbdfphofessional
inactivity” constituted harassment. This memorangduvhich could
not, by definition, seek the setting aside of acizey identified
decision, ought to have been treated as a compddimtarassment
lodged on the basis of Service Order No. 05/05 @fviarch 2005.
Since this issue could not therefore be broughectly before the
Appeal Board, it was up to the Union to initiate throcedure laid
down in that Service Order.

4. The Tribunal will not, however, order the resumptidf that
procedure, because the complaint is in any caseidi®f merit. In
consideration 11 of Judgment 2881 the Tribunakalyenoted that the
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Union had produced sufficient evidence to enableoitconclude
that the complainant’s duties were substantive #uad the alleged
wrongdoing on the part of the Secretary-Generalweaproven.

Although the complainant submits that his allegatian this
case concern a period which partly postdates thedat issue in
Judgment 2881, it must be found that he has nofged the Tribunal
with evidence enabling it to reach a different dosion.

5. The complainant also contends that the internalealpp
procedure before the Appeal Board was flawed bectesadversarial
principle was ignored. However, as indicated abtve,complainant’s
memorandum of 22 December 2009 should not have hdéressed
to the Appeal Board. Consequently, the plea thaptiocedure before
that body was flawed is, in any event, of no avalil.

6. It follows from the foregoing that the complaint saube
dismissed, without there being any need to rulghenobjections to
receivability raised by the Union, other than theamined above.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 9 Novemia&12,

Mr Seydou Ba, President of the Tribunal, Ms Dolokés Hansen,
Judge, and Mr Patrick Frydman, Judge, sign belevdaal, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 6 February 2013.

Seydou Ba
Dolores M. Hansen
Patrick Frydman
Catherine Comtet



