Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

114th Session Judgment No. 3162

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr H.C. G. agdirthe
Preparatory Commission for the Comprehensive Nudleat-Ban
Treaty Organization (CTBTO PrepCom, hereinafter e“th
Commission”) on 20 August 2010 and corrected omrudry 2011,
the Commission’s reply dated 14 March, corrected16nMarch,
the complainant’s rejoinder of 31 May, and the Caossion’s
surrejoinder of 7 September 2011,

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant is a Norwegian national born in 896le
joined the Provisional Technical Secretariat of @@mmission on
15 April 2009 as Chief of the Procurement Sectiothie Division of
Administration, at grade P-5, on a three-year fitexth appointment,
subject to the certification of his successful ctetipn of a six-
month probationary period ending on 14 October 2049 letter of
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appointment stipulated that failure to obtain sgeftification would
result in termination of the appointment with 3¢:slavritten notice.

On 21 October 2009 the complainant participated thie
565th meeting of the Committee on Contracts, whihhe body
responsible for making recommendations to the Bxezibecretary
on awards of contracts under the Financial Regulatiand Rules.
One of the contracts to be reviewed by the Commitbe that
occasion concerned the operation of two monitostagions forming
part of the International Monitoring System. Theotwtations in
question had been operated by an institution uadeontract which
was due to expire on 30 September 2009. Thereaftether operator
was to take over but, as the contract had not bralised, the data-
flow between one of the monitoring stations and @@mmmission’s
International Data Centre (IDC) was interruptedlo®ctober 2009.
Following urgent discussions with the national auties concerned,
the data-flow resumed on 3 October and, three datgs, at the
request of the Executive Secretary, the DirectoliD@ and a Legal
Officer undertook an on-the-spot emergency missmmesolve the
outstanding issues. The Executive Secretary subsdguinstructed
that a review of the process leading to the newiraohbe conducted
by a Review Team in order to avoid such incidemtihe future.

During the meeting on 21 October, the complainaqressed
concerns as to whether the proper procedures hemd fotowed with
respect to the new contract. According to the naautf that meeting,
he stated that since no representative of the R¥pmnt Section
had been present during the emergency missionre‘thad been a
breakdown of internal controls, and he [...] could emsure that
no ‘back-hand deals’ or promises were made” — aarkno which
several members of the Committee objected. In thente the
Committee recommended that the Executive Secretpprove the
new contract, and the contract was eventually sigmel7 November
20009.

The minutes of the 565th meeting of the Committe€Contracts
were signed by the Executive Secretary on 11 Noeentte approved
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the Committee’s recommendations, but added in advaatten

comment a request to the complainant “to providiglence which
served [as] the basis for his allegations”. In anoendum to the
Executive Secretary dated 16 November 2009, thelzinant stated
that his comments at the meeting had not beendatero call into
question the integrity of any of his colleagues.

The Review Team issued its report concerning thecess
leading to the new contract in January 2010. leddbhat the scope of
authority delegated to the staff members who hadntgart in the
emergency mission was unclear.

Following a meeting on 16 February 2010 with theedirive
Secretary, the complainant addressed to the lattenemorandum
dated 25 February in which he wrote that it was“perception that
the successful completion of [his] probation perweds] tied to [his]
retracting statements made in the 'B@%eeting of the Committee [on]
Contract[s]” in the absence of a “substantial bésighe statements”.
Referring to a transcript he had obtained of thdi@awecording of
that meeting, he stated that he realised that bidsstatements, out
of context, might be misinterpreted and perceivedléegations, and
he regretted any harm the statement might haveedaudsollowing
further meetings on 4 March, the complainant wasrircted by the
Executive Secretary to send the same formulationegfet used in
his memorandum of 25 February 2010 to the Legaic@&ffand the
Director of IDC, and to make a statement in thosens at the
next meeting of the Committee. The complainant sgbently sent a
memorandum to these two officials, and an Addentluthe Minutes
of the 565th Meeting of the Committee on Contrasts drafted
containing a similar retraction by the complainant.

In the meantime, on 3 November 2009 the complaimant
supervisor, the Director of the Division of Admitregion, completed
a performance appraisal report covering the comaidis first six
months of service. He stated that he was “extremlelgsed” with the
complainant’s performance and recommended his iitoatl service
with the Commission”. On 28 April 2010 the compkam received a
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second performance appraisal report from his sigmrfor the period
from 16 October 2009 to 15 April 2010. He was eatdd as having
“done an excellent job of managing his section”.

By a letter dated 11 June 2010 the Executive Sayrégrminated
the complainant’s appointment with 30 days’ notide. stated that at
the end of the period of probation, which had tadieen extended
until 14 April 2010, he was not in a position tsus the required
certification of a successful completion of his lpmbon because,
in particular, of the complainant’s failure “to denstrate the standard
of honesty” that he, the Executive Secretary, etguedrom an
international civil servant of his standing.

By a memorandum of 23 June 2010 to the Executivzebay,
the complainant sought review of that decision omumber of
grounds, including the fact that he had received fiavourable
performance appraisal reports in the relevant gerio

On 29 June 2010 he requested that the Joint Appfeatel
recommend suspension of implementation of the teatiin decision
on the basis that it would cause irreparable infaris reputation and
future employment possibilities. In its report odd@dy the Panel stated
that it could not recommend the suspension of teeistbn since
it considered “that there could not be an irreplarabjury to the
[complainant] at this point”. By a letter of 9 JUl10 the Executive
Secretary informed the complainant that he haddeelcto reject his
request for suspension, and by another lettereoSéime date — which
is the impugned decision — he rejected his regtgsteview. He
added that he was willing to waive the Joint Appe#lanel's
jurisdiction if the complainant did not accept Hecision.

B. The complainant contends that the decision to tetai his
appointment is flawed for breach of procedural dpmeocess.
According to Administrative Directive No. 3, theadwation of a staff
member’s performance for the purpose of certifyirigether or not
his or her service during the probationary periad heen satisfactory
is based on a performance appraisal of the first months of
service, which he says was, in his case, excelfnthermore, the
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Directive only allows the extension of the probatioy period where
the performance appraisal report is unsatisfactomy, where the staff
member consents. He asserts that he was given ti@nwor oral
warnings that his performance was unsatisfactooythErmore, the
probationary period having ended on 14 October 2p@&ormance
issues arising subsequent to that date cannotté@ & grounds for
not confirming his appointment at that time or fextending the
probationary period. Thus, in his view, he wastlttito rely on the
representation of his supervisor that his probatas successful and
his appointment confirmed at the end of the six-thh@eriod. On this
basis and relying on Judgment 2529, the complaiaegues that by
the time of his termination he was no longer subjedhe condition
that he receive certification of having given datiory service during
probation. Moreover, if the Executive Secretary sidered that his
behaviour during the Committee on Contracts meesimpunted to
misconduct, as may be inferred from the referencihe termination
letter to a failure “to demonstrate the standarchafesty” expected
from an international civil servant, he was entitte have this issue
decided in accordance with the applicable discgplinprocedures.
The Executive Secretary was not free to termineedntract relying
on the rules governing probation.

The complainant also contends that the decisionetminate
his appointment amounted to a hidden sanction ataliation for
reporting breaches of the procurement rules. Thecliwe Secretary
did not substantiate in any way his allegationdishonesty, or indeed
his assertions concerning the complainant’s ahidityork in a team,
so that in accordance with Judgment 1317 the decigiould also be
set aside on this basis.

Relying on the Tribunal's case law, the complainasserts
that the actions taken by the Executive Secretarpressure him
into retracting his statements, and the ultimateniteation of his
appointment, as well as the consistent breachsodiié process rights,
amounted to harassment. He adds that the impugeediah is
tainted with hostility, bias, bad faith and pregsliand that his
termination was disproportionate to any allegecconisluct.
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Lastly, the complainant contends that the recomrmatoal by
the Joint Appeals Panel not to suspend the implatien of the
termination decision was tainted by errors of faetl law, since the
Panel failed to address the issue of his due psodghts and the
serious consequences for him of the charges obdesdty. In this
regard, the complainant emphasises that his suddemssal on the
basis of dishonesty had devastating consequencdssfaeputation,
and will continue to have repercussions for thé oékis career.

The complainant requests that the Tribunal set eadide
impugned decision and order the removal of anyupliejal material
from his personnel file. He also claims materiaindges equivalent
to what he would have earned had his three-yeaoiajppent not
been terminated, plus interest from due dates, riahtdgamages of
300,000 euros for loss of enhanced earning capauoityal damages
of 100,000 euros, exemplary damages of 100,00Geurd costs.

C. In its reply the Commission submits that in his reeamdum of
23 June 2010 the complainant requested review ainthie decision
to terminate his appointment, and not of the sepamdministrative
decision not to issue him with the required cardifion for successful
completion of his probation. It asserts that th&efadecision cannot
now be challenged before the Tribunal as the comghd has failed
to make use of internal means of redress.

The Commission also submits that the Executive edagr's
decision to terminate the complainant's appointmes lawful
and was taken in conformity with the terms and @btk of his
appointment, in the Commission’s interest, and iwithe framework
of the Executive Secretary’s discretionary autlyoiithe complainant
accepted the terms and conditions of his appoirtmeérich included
that the appointment was subject to the certifocabf his successful
completion of the six-month probationary period. den Staff
Rule 4.4.01(b) that period may be extended by thecHive
Secretary. Referring to the complainant’s memoremdéi 25 February
2010, the Commission argues that he knew perfegdl that his
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appointment had not been confirmed and that theined) certification

by the Executive Secretary was still pending. Femtiore, the fact
that the complainant did not make any “approprexguiry” at the

end of his first six months of service as to thafecmation of his

appointment indicates that he had implicitly agreedn extension of
his probation.

The Commission denies that there were any breadfes
procurement rules and that the impugned decisiamynway represents
a hidden sanction. It rejects the allegations ohsmment, hostility,
bad faith, prejudice and bias. The Executive Sety&t actions
reflected his duty, as head and chief administeatficer of the
Secretariat, to deal with the complainant's graust and damaging
allegations against colleagues. The complainanseshto call into
guestion the integrity and honesty of two staff roems who had
participated in an emergency mission, despite @bethat they did so
under the express authorisation of the ExecutivereBary himself.
This demonstrated not only the complainant’s ingbtb be a good
team player, but also “outright dishonesty thatldoasult in damage
to the integrity of senior management and the imadethe
organisation”.

The Commission explains that at one of the meetirigk March
2010 the complainant agreed to retract his allegatiand make
an appropriate apology. However, at a meeting ef@Gommittee on
Contracts held the following day, after reading big apology, he
stated that he had read it out “only because theciltive Secretary
had requested him to do so”. The Commission takes th task
for not having sent a letter of apology to the Dioe of IDC or
circulating his clear apology amongst the staffttid Procurement
Section, as promised. It therefore considers thath sbehaviour
demonstrates a lack of honesty and integrity andsdoot meet
the standards expected of an international civives®, in particular
one serving as Chief of the Procurement SectiorierReg to the
Tribunal’'s case law, the Commission points out tt@iduct which
is not satisfactory “may or may not affect the dgyabf the service
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given” by a staff member, and it submits that instlcase the
complainant’s behaviour was considered by the Bxez&ecretary to
impair the quality of his service to the Commission

In its view, there was no requirement for the EximeuSecretary
to resort to disciplinary proceedings, such procegdbeing irrelevant
to the confirmation of the complainant’s appointindollowing
his period of probation. Furthermore, since the mlamant did
not challenge the decision not to issue the reduuertification,
the Executive Secretary was under an obligatiorprmceed with
termination, the terms of appointment being uneogaV that failure
to obtain such certification would result in teramion.

The Commission also submits that under Staff Ralé.@2(c)(iii)
the Executive Secretary’s decision not to suspenpleémentation
of the termination decision is not subject to appéa any event,
the Joint Appeals Panel was correct in its detestion that the
implementation of the decision would not causep@rable damage to
the complainant.

D. In his rejoinder the complainant presses his p&as contends
that his complaint is receivable in its entiretye lgoints out that
the wording of his memorandum of 23 June 2010 makedear
that he was expressly challenging both decisiot®e Gomplainant
also disputes the Commission’s view that the susipandecision is
not subject to appeal: Staff Rule 11.1.02(c)(iiigraly applies to
the internal appeal process and serves to exhhestamplainant’s
internal remedies, as required by Article VII, maeph 1, of the
Statute of the Tribunal.

In his view, the allegations that he failed to destoate honesty
and integrity are based on two wilful misreprestotes by the
Commission: firstly, that he actually made accusetiagainst his two
colleagues, and secondly, that he and the Reviemeere incorrect
in considering that there had been a breach ofnEiabRule 11.5.01.
He asserts that it is clear from the minutes aedvirbatim transcript
of his statements during the meeting on 21 Oct@b66® that he made
no allegations against his colleagues.
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The complainant maintains that there was indeedreach
of Financial Rule 11.5.01, which was confirmed by Review Team.
He invites the Tribunal to express its opinion onetiher he and the
Review Team were correct in their interpretatiorihaf relevant rules.
He argues that he did, in good faith, follow thegise instructions of
the Executive Secretary and retract his statenwariserning the two
colleagues involved in the emergency mission ofoet 2009, as
well as apologising in writing to both of them amaking his apology
known to the Committee on Contracts.

He explains that on 28 February 2011 he joined haamot
international organisation under a two-year fixedyt appointment
at grade P-4, step 12, subject to a one-year poolzay period.
He submits that he was able to obtain this app@ntmonly
because of his reputation among colleagues inrth@ipement sector.
The salary he was able to negotiate is not at #meslevel as in
his previous appointment. Moreover, had his appoémt with the
Commission not been terminated, he would have vedea salary
increment to the P-5, step 3 level, in April 20H&. no longer benefits
from the same fiscal advantages and his new appeirit is less
secure. Furthermore, it represents a significantadien in terms of
the level of responsibility. He asserts that he basn deprived of
the advantages his previous position representedrins of career
opportunities and has therefore suffered a losdutire earning
capacity.

E. In its surrejoinder the Commission maintains itssifpon in
full and emphasises that the complainant has ndistantiated
his allegations of harassment, hostility, or illllwirhe fact that he
was appointed to a procurement position with arrothiernational
organisation not long after his separation fromviser with the
Commission shows that he has not suffered any danaghis
professional reputation or loss of future earniagacity. He alone
is responsible for the terms and conditions ofiésv appointment,
since they are the result of a contract into witietentered of his own
free will.
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CONSIDERATIONS

1. On 15 April 2009 the complainant joined the Comioiss
on a three-year fixed-term appointment as Chiethef Procurement
Section (grade P-5) in the Division of Administoati As Chief of
the Procurement Section, he was responsible fourimgs “that all
procurement actions are conducted in accordande thé relevant
financial regulations and rules of the Commissiddis appointment
was subject to a six-month probationary period eis @it in the
following terms in his letter of appointment:

“This appointment is subject to the certificatiof @ompletion of six
months satisfactory service (‘Probation’). Thisipdrstarts on 15 April
2009 and ends on 14 October 2009. If you succégstoimplete this
Probation period, the fixed term appointment shaltonfirmed in writing.
Failure to obtain this certification will result ithe termination of your
appointment, subject to 30 days written notice.”

The letter of appointment also incorporates byregfee the Staff

Regulations and Staff Rules of the Commission.

2. Atthe end of his six-month probation period, thenplainant
received a very positive performance appraisal neffiam his
supervisor. Normally, upon successful completiontted probation
period, the Executive Secretary certifies the appognt. This will
be explained in greater detail below. Suffice it gay that the
complainant’s probation period was never certified.

3. After the six-month appraisal period was over (bafore
the initial performance appraisal report was signdte complainant
made some remarks at a meeting of the Committeeomtracts. The
content of these remarks is contested. The conmgiaiargues that he
was merely pointing out a procedural flaw in thegoteation of
a contract: he believed that someone from the Peovent Section
should have been involved in certain negotiatiomsfinalise the
contract. The Commission contends that the comgphinrmade
repeated allegations of “backhand deals” and atlmengdoing on the
part of the staff involved in the negotiation oé ttontract.

10
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4. The complainant and the Executive Secretary meerakv
times in the aftermath of these remarks. It wasom of these
meetings in February 2010 that the complainant agpe have first
discovered that he was still on probation. The dampnt submits
that from the time of the meeting at which the rekeavere made up
to the time he was notified of his termination, vs@s pressured and
harassed to retract what he had said regardingrteedural error.

5. Eventually, the complainant apologised for his iearl
remarks, stating that he did not believe that asgkband deals were
done and he apologised for how his comments mag baen taken
out of context. He qualified his apology, contirgiito insist that there
was a procedural flaw and that someone from theuPement Section
should have been part of the negotiations. Duringtleer meeting
with the Executive Secretary, the complainant wslsed to make an
unqualified retraction and apology, but he decitteat he would not
do so believing that his original apology sufficed.

6. At the end of a further six-month period, the coamphnt
received a second positive performance appraigart.e However,
on 11 June 2010 the Executive Secretary notifiech kinat his
appointment was terminated. The termination lestt@ies in particular:

“As you are aware, your appointment [...] was subjeca period of

probation which could be extended as appropriatgolr case, the period
of probation which was tacitly extended ended o\p#l 2010.

Following an assessment | have made [...] | have §oricluded that
you lack the ability to work in harmony with somktlee other units of the
Secretariat and to operate as a good team playgrfi. addition, you have
failed to demonstrate the standard of honesty thakpect from an
international civil servant of your standing. Iretbircumstances | regret to
inform you that | am not in a position to issue yeith a certification of a
successful completion of your probationary service.

7. On 23 June 2010 the complainant submitted a reqoeke
Executive Secretary for a review of the terminatitmtision. He also
asked for a retraction of the statements impughisghonesty in the
termination letter. On 29 June the complainant ested the Joint

11
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Appeals Panel to recommend suspending the implatientof the
decision to terminate his appointment. On 9 July®the Executive
Secretary upheld the Panel’s refusal to recommeaduspension and
denied the request for review of the terminationislen. He added
that he was willing to waive the Panel’s jurisdicti By his complaint
the complainant impugns the decision of 9 July 2010

8. In summary, the complainant alleges that he wanitated
for an improper purpose and that he was harassatebfxecutive
Secretary in order to obtain an unqualified retoscbf his concerns.
He also alleges that the proper procedures wereatiotved with
respect to discipline, probation and harassmenteMar, he asserts
that he was not given any warning that his perfogeavas inadequate.

9. The Commission counters that the complainant wasdsd
many opportunities either to substantiate his atiegs of wrongdoing
or give an unqualified apology. In its view, he wasare that his
certification of probation was at risk. Since thias a certification of
an appointment decision, full disciplinary proceedi were not required.

10. On the question of receivability, the Commissiomazxles
that the complaint is receivable to the extent tihampugns the
Executive Secretary’s decision of 9 July 2010 aomifig his earlier
decision to terminate the complainant’'s appointmdntdoes not
concede, however, that the Executive Secretaryissae to certify
the complainant’s successful completion of his ptmmary service
is properly before the Tribunal. The Commissionuasg) that the
termination letter conveyed “two separate and miistadministrative
decisions”. The first decision the Executive Seaetmade had the
legal effect of depriving the complainant of theatifieation of his
appointment. The second decision “had the separatalistinct legal
effect of bringing to an end the Complainant’s cactual relationship
with the Commission”.

11. The Commission points out that in the complainant’s
memorandum of 23 June 2010 to the Executive Segreiaputing

12
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his termination, he only expressly stated that las whallenging the
termination decision. The memorandum was headet!BI&ECT:
Request for review of decision to terminate my cacit. It argues
that “where [...] the reason for an administrativecidien flows
from the legal effect of an earlier administratdecision that was not
duly contested, that earlier decision cannot bdleiged belatedly
within the context of a contestation of the latecidion”. In its view,
the complainant has not exhausted internal meansedress with
respect to the decision not to certify his appoaritn The defendant
also disputes that the refusal to suspend the nation decision
is properly before the Tribunal. In light of the noiusions the
Tribunal has reached below on the termination datighere is no
need to consider this argument.

12. In his letter of 11 June 2010 the Executive Seryettated
that the decision not to certify the appointmens e basis for the
decision to terminate the complainant’s appointnaerd in his letter
of 9 July he indicated that he had decided to raairthe termination
decision for the reasons given in the aforementdetter. While it
may be that there are two distinct decisions, gmmination decision
is grounded on the refusal to certify the appoimtimand as such
they are inextricably linked. The complainant, ihallenging the
discretionary decision to terminate, also challentije validity of the
reasons underpinning that decision.

13. The complainant alleges that the Commission coranhitt
multiple breaches of Administrative Directive NowBien his initial
six-month probation period was completed. Firsthe decision as
to whether a probationary staff member’s appointmiencertified
is based upon the performance appraisal repored3as the language
of his appraisal report his performance was stetmcondly, after
a positive performance appraisal report a recomaténd of
appointment certification must be sent to the ElgeuSecretary.
There is no evidence that such a recommendatiorewessent to the
Executive Secretary. Thirdly, an extension of thebption period is
possible only if the performance appraisal reperiunsatisfactory,

13
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and the staff member involved consents to the eidan neither
of which conditions was met. The complainant mangtdhat, based
on the positive performance appraisal report and lack of
notification by the Commission, he “was entitled tely on the
representation of his supervisor that his probatwas successful and
his appointment confirmed at the end of the sixshoperiod”.
Moreover, his letter of appointment stated thatagpointment “shall
be confirmed in writing” upon successful completifnthe probation
period. Therefore, in his view, the Commission wsigated to
provide him with the certificate of his appointment

14. The Commission strenuously attempts to justifyténination
of the complainant’s appointment on the groundshef probation
certification process and that one of the terms aodditions of
his employment states: “If you successfully conmgplétis Probation
period, the fixed term appointment shall be condidmin writing.
Failure to obtain this certification will result the termination of your
appointment, subject to 30 days written notice.’isltargued that,
since the complainant did not receive the certifozg the Executive
Secretary was acting lawfully when he terminateddgpointment.

15. The Commission disputes that the complainant waesh
to rely on the statements of his supervisor to keatecthat his probation
was over. The certification of appointment decisi@sts with the
Executive Secretary and not with the complainargigervisor.
Moreover, this is a discretionary decision. The @Gussion claims
that, as the complainant was a senior officer,BRecutive Secretary
had direct contact with him and was in a positioridrm an opinion
of his attitude and integrity. The Executive Seangt through his
own assessment, found that the complainant wasarigbod team
player”. Further, the Commission also points to térenination letter
of 11 June 2010 in which the Executive Secretartesxdhat the
complainant’s probation had been “tacitly extend&dl4 April 2010.

16. The Commission also argues that the complainargesdad
to the extension of the probation period as requilé contends

14
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that “[the complainant] and the Commission had ioity agreed
to an extension of the period of his probation” gmmints to the
complainant’s letter of apology of 25 February 2Gi#9an implied
acknowledgement that he was still on probation.

17. The position taken by the Commission ignores tlue taat
the procedure in relation to probation, includimg tertification of
appointment, is governed by Administrative DireetMo. 3. It reads
in part:

“2.  The following procedure applies with respecttih@ completion of
the probationary period of staff members of the [Cojnmission:

(@) The evaluation of a staff member’s performafocehe purpose
of certifying whether or not his or her service hbeen
satisfactory will be based upon a performance apagraf the
first six months of service.

(b) If a staff member's performance is found to $misfactory
on the basis of the performance appraisal repbe, Chief
or officer-in-charge of Personnel Services [...] wslibmit a
recommendation to the Executive Secretary, who oexify
(annex A) that the staff member has completed sbnths’
satisfactory service and the probationary periodtre staff
member will have been completed. A copy of theifeate of
satisfactory service ending the probationary pevidtibe given
to the staff member [...].

If a staff member’'s performance is found to Wesatisfactory
on the basis of the performance appraisal repeasans will
be given and shown to the staff member for comme&he

Executive Secretary will then determine whethertthigy days’

written notice will be sent to the staff memberwdrether, with
the agreement of the staff member concerned, #dfiersember’s
probationary period will be extended by a furthigrmonths in

order to enable him or her to obtain the certifmatof six

months’ satisfactory service. If a staff membersipet agree to
an extension of his or her probation, he or shé bel given

thirty days’ notice as envisaged in the lettermf@ntment.

(d) In the case of an extension of the probatiomenyod, the letter

in annex B will serve as a model for notificatiorfssoch an
extension. A probationary period may only be exéshdnce

[..]”

(c

~

15
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18. The procedure in relation to the complainant dedain
a number of respects from the requirements of Adstmative
Directive No. 3. A fundamental error of the ExewvatiSecretary
was to rely on behaviour post-dating the probaté the main
justification to refuse to issue a certificate afisfactory service. In
addition, there is no evidence that, at the endhefcomplainant’s
probationary period, 15 October 2009, the requigtmmendation,
either positive or negative, was sent to the ExeeuBecretary as
required by paragraph 2(b) of the aforementiongéddive. Although
the Commission contends that the probation wasdetd according
to paragraph 2(c) of the Directive, it may only éetended on a
finding that the complainant’s performance was tisfgctory on the
basis of his performance appraisal report. Them®isuch evidence in
the record. The requisite notification, under thens paragraph, that
his probation was being extended was never provatet! certainly
the complainant never agreed to the extensioncpsresl. Alone, this
complete disregard for its own procedure wouldifyst setting aside
of the termination decision.

19. It is also observed that the Commission took nofie
the steps, as it obviously should have, to fuliig twell-established
obligations of an organisation in relation to affstaember on
probation that are fundamental aspects of the dign organisation
to act in good faith towards its staff members amdespect their
dignity. For example, it did not warn him that héervice was
unsatisfactory, it did not give him an opportuntty improve and
no objectives were fixed by which improvement cobkl measured
(see Judgments 2646 and, more particularly, 2548he, this would
also justify overturning the decision at issue.

20. Inits pleadings the defendant recites a numbetlegations
about the complainant, including his negative inipac the work
of the Commission, that he trivialised the role athers and cast
aspersions on the honesty of other staff membetsras not a team
player, to name a few. It is observed, howevetrt taaing regard to

16
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the nature of these allegations it would be exmkttat they would
be documented in the complainant’s performanceaaggirreport. Not
only do they not appear in the two reports, butdbmments reflect
the exact opposite.

21. This does not end the matter. The only reasonalfdeence
that can be drawn from the Commission’s complet&ediard of
its own procedures in relation to the extensiorpafbation and its
total disregard of the well-established obligatiarsd the fact that
the alleged deficiencies did not appear in thegoerdnce appraisal
reports is that the reason for the termination matsthe decision not
to certify the appointment but rather the complattsaconduct, which
was viewed as dishonest.

22. An allegation of dishonesty is an allegation ofatrsfactory
conduct that may result in disciplinary action. #sch, it must be
dealt with in accordance with the organisation'sggribed procedures
(see Judgment 1724, under 14). That was not dott@srcase. This
failure deprived the complainant of an opportunidydefend himself
against a serious allegation and reflects a seticesch of his right to
due process. The breach is particularly egregi@wal regard to the
complainant’s work and the nature of the allegation

23. The breach of the complainant’s due process rigioispled
with the procedural breaches and the Commissioreadh of its
duty to act in good faith, entitles the complainémtan award of
moral damages in the amount of 30,000 euros. Thepkdnant is
also entitled to an award of material damages iaraaunt equivalent
to the salary, allowances and other benefits tlatwould have
received from 13 July 2010 to 13 July 2013 save Home leave
and related allowances, less the complainant’s eaghings from
other sources during that period. The Commissidhbei ordered to
remove and destroy any adverse material from thept@nant’s
personnel file. The complainant will also be awdrdmsts in the
amount of 10,000 euros.
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Judgment No. 3162

DECISION

For the above reasons,
The Executive Secretary’s decision of 9 July 2®18et aside.

The Commission shall pay the complainant moral dggwsan the
amount of 30,000 euros.

It shall also pay him material damages in an amegaotvalent to
the salary, allowances and other benefits that beldvhave
received from 13 July 2010 to 13 July 2013 savehfime leave
and related allowances, less the complainant'ssaetings from
other sources during that period.

The Commission shall remove and destroy any adveesgerial
from the complainant’s personnel file.

It shall pay the complainant costs in the amouri®600 euros.

All other claims are dismissed.

In witness of this judgment, adopted on 9 Novemia&12,
Mr Giuseppe Barbagallo, Presiding Judge of theurdb for this case,
Ms Dolores M. Hansen, Judge, and Mr Michael F. Modudge, sign
below, as do I, Catherine Comtet, Registrar.

Delivered in public in Geneva on 6 February 2013.

Giuseppe Barbagallo
Dolores M. Hansen
Michael F. Moore
Catherine Comtet
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