Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

115th Session Judgment No. 3199

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mrs J.cagainst the
International Labour Organization (ILO) on 14 Mar@®11 and
corrected on 18 March, and the Organization’s repll;7 June 2011;

Considering Article Il, paragraph 1, of the Statok¢he Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a Dutch national born in 1967, as
Administrative Assistant working under an appointtneithout limit
of time at grade G.5 in the Industrial and Emplogim&elations
Department of the International Labour Office, th®’s secretariat.

In March 2009 she submitted a travel request irpaets of
mission travel to be undertaken by herself andetlu@leagues from
21 to 30 August 2009 to Sydney, Australia. The dainpnt opted to
receive a 100 per cent advance payment of the astthmmission
travel expenses, including the daily subsistent®vahce (DSA), as
foreseen in paragraph 16 of Office Procedure No(\&8sion 1) of
26 August 2008 regarding mission travel expensedMarch 2009
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the DSA rate for Sydney, which is established migntty the
International Civil Service Commission (ICSC), wag2 United
States dollars per day. The complainant's advarmgenpnt of DSA
was calculated at the rate in effect at the timemher travel request
had been authorised, namely March 2009. By AudnesDISA rate for
Sydney had increased to 281 dollars per day.

After having undertaken the mission, the complaircampleted
her travel claim on 14 September 2009. The nextliaygomplainant's
Director, who had undertaken the same mission, estqd the
Payment Authorization Section (PAIE) to provide adfjustment to
the DSA amounts that he, the complainant and anctiileague had
received as advance payments for their travel esggerSpecifically,
he requested that the DSA be recalculated at ttee fom August
2009. On 15 October the Director forwarded a copyhat request
to the Chief of the Budget and Finance Branch (BUDF
After several exchanges, the Chief of BUDFIN adseesa minute
dated 12 January 2010 to the complainant’s Direexplaining why
the adjustment could not be granted. He noted uhder the new
procedures introduced by Office Procedure No. 38rwa 100 per
cent advance payment was requested, the DSA rasefiwed on
the date of authorisation and was not subject talcelation. He
drew attention to paragraph 13(e) of Office Proceduo. 38, which
provides that, in exceptional cases, an officiay mpply through ILO
Form 959 for the reimbursement of costs incurreeéxioess of the
DSA rate paid, and he invited the Director and tifleagues to
resort to that mechanism for reimbursement, if igpple. No such
reimbursement application was received.

Meanwhile, on 11 January 2010 the complainant fileplievance
with the Human Resources Development Department D)HR
claiming the difference between the DSA amount ikeck and the
amount she would have received had the August 2869 been
applied. As this claim was rejected, on 10 May 268 submitted a
grievance to the Joint Advisory Appeals Board.ténreport issued on
15 October, the Board found that Office Procedue BB clearly
explained to staff the implications of opting far advance payment
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of travel expenses. However, it noted that the isions of the
Office Procedure could be seen as inconsistent patlagraph 18 of
Annex Il to the Staff Regulations of the Intereal Labour Office,
on which the complainant relied, which stipulategt t'[ijn the case of
travel on official business, the [DSA] shall be phle at the rate
applicable to the place of official business asmfrohe day of
departure”. In view of this possible ambiguity, Beard unanimously
recommended that the Director-General take apmtgprneasures to
ensure consistency between the modified travelmclprocedures
introduced by Office Procedure No. 38 and the wai¢\provisions of
the Staff Regulations. However, only one membethef Board — its
Chairperson — recommended that the complainantisest for an
adjustment of her DSA rate should be allowed. Tlieero two
members considered that her request was unjustidi®dhe had not
availed herself of the possibility of claiming ayher amount of DSA
using Form 959, and it could therefore be assurhatlthe amount
received had been sufficient to cover her actupépses.

By a letter of 15 December 2010 the Executive Daeof the
Management and Administration Sector informed themainant of
the Director-General’'s decision to dismiss hervgiiee as devoid of
merit. The Director-General took the view that, whaestaff member
decided to benefit from an advance payment of 180cent of the
DSA, she or he had to accept that the amount paididvbe
considered as final, in accordance with Office Bdare No. 38,
unless it proved insufficient to cover her or hipenses. However,
the Director-General agreed that the terms of @fRicocedure No. 38
could be made more explicit in this respect, andhhd therefore
decided that the relevant Office Procedures andf &egulations
would be amended appropriately to avoid furtherumierstandings.
That is the impugned decision.

B. The complainant contends that granting differentoams of
DSA to officials participating in the same missialepending on the
date when they filed their travel request and oetiver they opted for
an advance payment, breaches the principle of egealment and
amounts to discrimination. She also contends tmailtO committed
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an error of law, because paragraph 18 of Annextdlithe Staff

Regulations clearly provides that DSA shall be dlalied based on the
rate applicable to the place of official businesstree time of the

mission, and not before or afterwards. She points that travel

expenses must have increased in Australia betwesnohvand August
2009, given that the DSA rate promulgated by th8QGose during
that period.

She asks the Tribunal to set aside the impugneisidecand to
order the ILO to reimburse the difference betwdendstimated DSA
rate paid in March 2009 and the rate in effect umgést 2009. She
claims material and moral damages in the amoun®,000 Swiss
francs and costs in the same amount. She stateartpgum awarded
will be given to the ILO Staff Union in order toeate a special fund
“to assist any precarious employee of the [ILO]".

C. In its reply the ILO submits that the complaint éntirely
unfounded, as the calculation and payment of thA @8re made in
full conformity with all the applicable rules andopedures. It rejects
the complainant’s interpretation of paragraph 18\nhex Il to the
Staff Regulations and argues that the terms of phatision clearly
show that it does not determine which rates ardiagiye, but rather
the date from which the DSA entitlement accruesigequently, the
complainant’s argument that the Staff Regulatietuire the Office
always to apply the rate in force at the time dicadl travel is without
merit

The Organization emphasises that the purpose ob8# is to
cover the reasonable and necessary expenses thdwyran official
undertaking mission travel, and that the compldirtzas failed to
use any of the mechanisms available to her to cladditional
travel expenses actually incurred beyond the amadmanced. The
complainant’s assertion that she would not usetheunt claimed for
personal gain but to institute a special fund tsisisprecarious
employees tends to confirm that her claim does aiimt to obtain
reimbursement for expenses incurred, i.e. for pgepothe DSA is
intended to cover.
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Lastly, referring to the Tribunal's case law, trefahdant denies
that there has been a breach of the principle ofaletreatment,
because the complainant cannot claim to be in amtichl or
comparable position in fact and in law to the otsiff members to
whom she refers. The sum she received was the fdubr decision
to request an advance payment five months befoee ddie of
departure, and not to claim additional expenses upturn. She and
her colleagues were offered all the same optiors adjustment
means provided for in the applicable regulatiorise Bifferences in
treatment she refers to as discrimination resalnfthose options and
from the choices of the staff members concerned. ¢l@m of
unequal treatment amounting to discrimination misrefore be
dismissed as devoid of merit.

CONSIDERATIONS

1. This matter revolves primarily around the complairsa
second contention, which raises the question whetheagraph 18 of
Annex Il to the Staff Regulations is clear, arfdf is, whether DSA
is to be calculated on the basis of the rate apipliicto the place of
official business as at the time when the traveduthorised or as at
the actual time of the mission, in the event thmabticial chooses to
receive an advance payment of travel expenses.

2. A majority of the members of the Joint Advisory Agas
Board construed the relevant Office Procedure aadtiges to mean
that the rate of DSA applicable to the complaireamiission travel
was the rate that was in place in March 2009 wrantdavel request
was authorised, rather than the higher rate whiak applicable in
August 2009 at the actual time of the mission. Thairperson would
have allowed the complainant’s claim for the higtege applicable in
August 2009 because, in her view, the clear meaniingaragraph 18
of Annex lll to the Staff Regulations is that DSA to be paid
according to the rate applicable to the place ti€iaf business at the
material time of the mission, and not at any tiraéobe or after.
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3. Inits submission to the Tribunal, the Organizatsgems to
be in accord with the finding by the majority ofetldoint Advisory
Appeals Board that paragraph 18 of Annex IlI to $teff Regulations
has to be read in the light of Office Procedure B®. It points out
that paragraph 16 of Annex Ill requires DSA to la¢calated based
on the schedule and rates determined by the Dir&@maoeral. In
addition, paragraph 13 of Office Procedure No. 3&es that DSA is
intended to cover reasonable and necessary trapehses and that,
as a general rule, the ILO applies the DSA ratddighed monthly by
the ICSC. The defendant submits that Office PromedNo. 38
provides a simplified procedure that enables dffcito request an
advance of their estimated mission travel expendesler the said
procedure, when an official opts for a 100 per @&hance of travel
expenses, the calculation of DSA is made usingateein force at the
time of the travel request.

4. The Organization contends that neither Office FPdooce
No. 38 nor the Staff Regulations provide for thesgibility of post
mission adjustments to the amount of the advangmeat of DSA on
the sole basis of a fluctuation, upward or downwardthe ICSC
rates. In this regard it notes that paragraph 20{@ffice Procedure
No. 38 states that “[s]hould there be no changstiiverary nor
additional travel expenses, the advance paid poidhe mission will
be considered as the final entittement”. It therefsubmits that the
calculation and payment of the DSA to the complatinvegas made in
full conformity with all applicable rules and prateges.

5. The defendant does not accept the complainant'®entan
that paragraph 18 of Annex Il to the Staff Regolas adds a
stringent requirement that constrains the Officgags to apply the
rate in force at the time of official travel. Acdomgly, it further
challenges her contention that the simplified adearpayment
procedure under Office Procedure No. 38, and, imtiqodar,
paragraph 20(a), contravenes the Staff Regulations.
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6. The English language version of paragraph 18 ofeiXnih
to the Staff Regulations states as follows:
“In the case of travel on official business, thiewhnce shall be payable at

the rate applicable to the place of official busmes from the day of
departure.”

7. The Organization argues that a plain reading ofabeve
provision, without even the need to resort to iesvelopment or
consistent application in practice under Officededure No. 38, leads
to a clear and unambiguous interpretation. Inigsvythe reference to
“as from the day of departuredlludes to the word “payable” and
determines the date as from which the DSA entitl@nieegins to
accrue, and the same conclusion is reached unéefFribnch and
Spanish language versions of the Staff Regulatibrfsrther argues
that paragraph 18 does not refer to a date in doddetermine what
rates are to be taken into consideration, buteadtite from which the
DSA entitlement accrues.

8. As far as interpretation is concerned, accordingthe
defendant, the expressions used — “as fro@"c6mpter duand “a
partir del” — in the English, French and Spanish versionthefStaff
Regulations, respectively, can only be construeceter to the date
from which the DSA is payable. It asserts that gexph 18 is to that
end clear and unambiguous in the three workinguaggs of the ILO.

9. This seems to be an artificial and strained inttgiion of
paragraph 18, which specifically provides for théerof DSA that is
to be paid for official missions. The Organizatisuggests that the
meaning of the word “payable” is critical to a detaation of the
time at which a rate is applicable. In its subnuissj it seems to
equate “payable” with “accrue” when it urges théiinal to find that
the DSA accrues on the date when it is actuallyd.p@he word
“payable” standing alone means “must be paid” are‘tb be paid”.

10. Either of these meanings could be synonymous with
“accrue”, but this would depend upon the conteat th derived from
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reading paragraph 18 as a whole. When read as ke whis a clear
provision which means: (a) that the DSA must bel paiis due to be
paid at the rate that is applicable to the placeffadial business; and
(b) that it is applicable “as from the day of depes”. To this extent it
seems clear that paragraph 18 provides that the lat@Afor a mission
is the rate applicable to the place of the missidnthe day of
departure. It does not state that the DSA rateetpaid is that which is
applicable on the date when the DSA is authorisquhil.

11. Since paragraph 18 of Annex Il to the Staff Regales is
clear and unambiguous, the rulecohtra proferentendoes not apply.

12. In light of the foregoing reasoning, the complainas
correct when she submits that paragraph 18 of Aihé® the Staff
Regulations provides a stringent requirement tbastains the Office
to apply the rate of DSA in force at the place ahiasion at the time
of official travel. The Chairperson of the Joint vAgbry Appeals
Board was accordingly correct in her reasoning@mttlusion on this
issue. It is commendable that Office Procedure& seegrovide an
efficient and simple administrative process forirmkand payments.
However, those procedures cannot modify or circuipsc the
entittement which paragraph 18 clearly confers upfiitials of the
ILO to be paid DSA at the rate existing at the pla€ the mission at
the date of departure on the mission.

13. The foregoing provides a sufficient ground on which
set aside the decision of the Director-General @ppg the
recommendation of the majority of the Board. Howevke issue of
equality of treatment will be visited for compleéss.

14. The ILO asserts that the complainant was affordgulake
treatment. It points out that the principle of ddwarequires an
organisation to treat staff members equally antieut discrimination
in similar cases and situations and it refers tdgdwent 524 and to
Judgment 2066, under 8, in which the Tribunal hi#t the principle
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is breached only where staff members in an ideinticaomparable
position in fact and in law receive different tmeant.

15. The Organization submits that the variations natedhe
complaint with respect to the DSA rates do not eont¢he same case
or situation, but concern different travel expecdiséms resulting from
the choices made by each staff member. In its viBmapplying for
an advance payment, the complainant chose to esadi¥ance travel
expense mechanism under Office Procedure No. 38réigly, she
cannot now claim to be in an identical or compaggimsition in fact
and in law to that of the other staff members whay ave received
the higher DSA that was in place at the time ofrthigsion in August
2009. It also submits that, inasmuch as the vanatin the rates, as
between the complainant and other officials, wée tesult of her
own choice, they do not involve unequal treatmdiite defendant
concludes that there was no discriminatory actigntliee Office,
particularly as the complainant was quite awarghefimplications of
opting to receive the advance payment.

16. The Tribunal finds that all staff members are éditunder
paragraph 18 of Annex Il to the Staff Regulatidode paid DSA at
the rate applicable to the place of the missiothattime of official
travel. It follows that it would be a breach of thenciple of equal
treatment, and consequently discriminatory, for ataff member to
be paid DSA at a different rate. There is no roamn Variations
resulting from the options for payment which thdi€f Procedures
provide. Anyone who, like the complainant, is nompensated at the
rate applicable to the place of the mission atitne of departure will
have suffered unequal treatment. Her complainthisrefore also
meritorious on the ground of unequal treatment arting to
discrimination, which entitles her to moral damages

17. It follows that the impugned decision must be std@ The
complainant is entitled to the difference betwdenDSA rate that she
was paid in March 2009 for the Sydney mission &edQSA rate that
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was in effect in Sydney at the time of her actugpaiture for the
mission in August 2009.

18. The complainant is entitled to moral damages inatmeunt
of 2,000 Swiss francs. She is also entitled tos;ashich the Tribunal
sets at 1,000 francs.

DECISION

For the above reasons,

1. The Director-General's decision of 15 December 2@4.Cset
aside.

2. The ILO shall pay the complainant the differencéween the
DSA rate that she was paid in March 2009 for theén®8y mission
and the DSA rate that was in effect in Sydney atttime of her
actual departure for the mission in August 2009.

3. It shall pay the complainant moral damages in theunt of
2,000 Swiss francs.

4. It shall also pay her 1,000 francs in costs.

n witness of this judgment, adopted on 2 May 2Q8,Giuseppe

Barbagallo, Presiding Judge of the Tribunal fos ttése, Ms Dolores
M. Hansen, Judge, and Sir Hugh A. Rawlins, Judge, lselow, as do
I, Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2013.
Giuseppe Barbagallo
Dolores M. Hansen

Hugh A. Rawlins
Catherine Comtet
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