Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

115th Session Judgment No. 3222

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr A.BRB. against
the United Nations Industrial Development Organarat(UNIDO)
on 15 March 2011 and corrected on 21 June, UNID@y of
3 October 2011, the complainant’s rejoinder of a6uhary 2012 and
the Organization’s surrejoinder dated 23 April 2012

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this case are to be found in rhedt) 3160,
delivered on 6 February 2013, concerning the comgphd's first
complaint. Suffice it to recall that the complaibgoined UNIDO in
February 1995 as Head of the Agro-based IndusBiesich at the
D-1 level. In December 2006 the Director-Generé&rimed him that
he had decided to reassign him to Algeria. Howebés, reassignment
did not take place because the complainant wastdkéin March
2007 and never returned to work thereafter. Histatscconsidered
that his illness was service-incurred; therefore DnJuly 2007
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he submitted a claim for compensation to the Sagrevtf the
Advisory Board on Compensation Claims (ABCC) in @dance
with Appendix D to the Staff Rules.

In September 2007, as he had been on sick leae foolonged
period, he was asked to undergo a medical exammaby an
independent medical practitioner — Dr G. — to asierwhether he
was fit to work. Dr G. examined him in October aocdncluded
that he was incapacitated for further service. €quently, the
Human Resource Management Branch (PSM/HRM) refdriedase
to the Staff Pension Committee (SPC) for a reconaaton on his
eligibility for a disability benefit. On 25 Aprilhie Secretary of the
SPC, Ms N., who was also Secretary of the ABCCorimkd the
complainant that the SPC had met on 20 March addd@mmmended
that he should receive a disability benefit as he# tate following
exhaustion of paid leave entitlements, i.e. 19 &aper 2008, and that
the United Nations Joint Staff Pension Fund (UNJSR# endorsed
the recommendation. The complainant separated fsemice on
19 September 2008.

Acting in her capacity as Secretary of the ABCC, Nisotified
the complainant on 5 December 2008 that the Boaddréviewed his
Appendix D claim and had concluded, on the basithefopinion of
UNIDO’s Medical Adviser, that his illness was netrdce-incurred. It
had therefore recommended that the Director-Gemejedt his claim.
She added that the Managing Director of the Progransupport
and General Management Division (PSM), acting witlegation
of authority from the Director-General, had appvwbhe ABCC's
recommendation.

On 9 January 2009 the complainant sent an e-maiMg$oN.
requesting copies of various documents which henddenecessary
to prepare an appeal against the rejection of IpigeAdix D claim.
The requested documents included correspondenaéintelto the
proceedings before the SPC and the ABCC, respéctiéds N.
replied on 28 January that, except for the minatkeshe Board’'s
meeting and the decision of the Managing DirecoPSM on the
Board’s recommendations, copies of which were h#ddo her reply,
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all other requested documents were either intemoaking documents
or private records of the SPC that could not beiges to him.

On 26 March the complainant wrote to the Direct@néral
requesting that he instruct the Secretary of theC&Band the SPC
to communicate to him immediately all the documehts had
requested. The Director of PSM/HRM, acting on beldl the
Director-General, informed the complainant on 18yMhat his
request was rejected because, according to thel&iems, Rules
and Pension Adjustment System of the UNJSPF, toerde and
all correspondence of the SPC are private and kephe care of
its Secretary. She added that the requested do¢sincencerning
his Appendix D claim and the correspondence with Wienna
International Centre (VIC) Medical Service wereemmal working
documents that could not be communicated to him.

On 17 June the complainant filed an appeal with Joét
Appeals Board (JAB) asking to be provided withtaé documents he
had requested and to be awarded 3,700 euros i cost

On 8 September 2009 Ms N. forwarded to the comaidirthe
memorandum of 1 December 2008 by which she hadigedv
the Managing Director of PSM with the minutes ok tABCC's
meeting and its recommendations for a decision isnchse. This
memorandum had been sent through the Director B/RRM.

In his rejoinder of 12 November 2009 before the ,JABe
complainant sought moral damages on the grounddvihadN. and the
Director of PSM/HRM had acted in breach of appliegprocedures
as neither of them had brought his request fola@lsce of documents
to the attention of the SPC. He also alleged ctnéif interest and
breach of confidentiality on the part of Ms N. Hekad to be provided
with the original memorandum showing that the Mang@dpirector of
PSM had received a delegation of authority fromDimector-General
to deal with his case, as well as the original memadum by which
the Secretary of the ABCC and the SPC had beemmei of the
delegation of authority; in the event that theseutioents were not
communicated to him he sought additional moral dgeaHe sought
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further moral damages for the “mental and physgste¢ss” he had
suffered because of UNIDO'’s violation of establsipeocedures.

On 19 October 2010 the Director-General — who heehbasked
by the complainant on 14 January 2009 to reviewiriiml decision
to reject his Appendix D claim — decided to modifg initial decision
and to allow the complainant’s claim, considerihgtthis illness was
attributable to service.

In its report of 2 December 2010 the JAB recommdrttat the
complainant be given copies of SPC and ABCC-reldtmmliments as
it was imperative for any staff member to receilke documents
pertaining to his or her case. It also found thate was a conflict of
interest and breach of confidentiality insofar as Secretary of the
ABCC had sent the memorandum of 1 December 2008iehwwvas
addressed to the Managing Director of PSM — thrahghDirector of
PSM/HRM, whereas the Secretary should report anthé Director-
General or the Managing Director of PSM acting as behalf.
However, it rejected the complainant’s allegatia@@cerning the
failure of the Secretary of the ABCC and the Dioeaf PSM/HRM
to inform the SPC of his request for disclosure@ftain documents,
explaining that the two bodies operated separatety objectively. It
added that it believed that the memoranda showiagthe Managing
Director of PSM had received a delegation of authdirom the
Director-General had been communicated to the caimuht and that
there was therefore no need to send him the offgorato award him
moral damages in that respect. The JAB did notmeeend an award
of costs.

By a memorandum of 22 December 2010 the DirectoreGs
asked the Secretary of the JAB to inform the complat that his
appeal was dismissed. In his view, the requestdisclosure of
documents concerning the proceedings before thev&Cgoverned
by the Regulations, Rules and Pension AdjustmesteBy of the
UNJSPF, and the JAB was not competent to revievapigal in that
respect. Regarding his request for documents iatio@l to his
Appendix D claim, the Director-General noted tha had been
provided with the minutes of the meeting of the AB@nd the
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Director-General’'s decision on the ABCC’'s recomnaimhs on

28 January 2009 and the report of the Medical Azivie the ABCC
on 14 August 2009. Hence he had received all treurents that
were used as a basis for the ABCC’s recommendatsons the
contested decision. He added that the complainagdisest for other
documents was “overbroad” and could not be entexthilastly, he
found no irregularity in the communication of themmorandum of
1 December 2008, explaining that the administratibsocial security
matters, including ABCC claims, was under the respulity of the

Director of PSM/HRM, whose involvement could consestly not be
excluded. That is the impugned decision.

B. The complainant submits that, according to the urédl's case
law, he has a right to disclosure of any itemswadence — including
medical reports — that were material in reaching tiecision on
his Appendix D claim. The case law also providest tim order to
ensure due process, both in the internal appeatepdings and
before the Tribunal, a staff member must be praviddéth any
documents material to the outcome. According to dbmplainant,
this includes so-called “internal working documéntde contends
that his request for disclosure was therefore fjadti as the
documents he sought were material to the outcomdifclaim.
He explains that, in December 2008, he was inforrtieat the
Managing Director of PSM had decided to endorse ABCC's
recommendation to reject his Appendix D claim beeawaccording
to UNIDO’s Medical Adviser, the origin of his illss was not
his reassignment. However, Dr G., the independesdical expert
appointed at UNIDO's request, had concluded theosipp. He was
therefore confused and had to determine whethdrabdegrounds for
appealing the decision to reject his claim. In ipatar, he needed to
establish whether the Administration had interfengith or attempted
to influence inappropriately the independence «f #%BCC, and
whether confidentiality had been maintained in itgaWith his case.
He adds that, after he had made his request farlodigre of
documents, the Director-General decided, in Oct@f0, to allow
the appeal he had filed against the rejection sfckdim and to accept
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that his illness was service-incurred, thereby esidg Dr G.'s
opinion which he had initially rejected.

In his view, UNIDO showed a lack of good faith aswinmitted a
breach of due process in refusing to produce tisé wajority of the
requested documents until he filed his appeal. tlem#ts that he
suffered emotional stress due to the Organizatiantons, and that
the Administration’s decision finally to providenhiwith some of the
requested documents does not mitigate the matarcimoral injury
he suffered.

The complainant also alleges breach of confidatytiahsofar
as the Secretary of the ABCC communicated the mancom of
1 December 2008 containing the minutes of the ABC@eeting
to the Managing Director of PSM through the DirecdPSM/HRM.
Paragraph 7 of the Administrative Circular of 28uay 1991
concerning the submission of Appendix D claims ftes that the
ABCC shall review such a claim with the assistaot¢he medical
and legal advisers; no reference is made to theckir of PSM/HRM.

Lastly, he submits that the JAB erred in concludingt he had
been provided with a copy of the delegation of arith given by the
Director-General to the Managing Director of PSM, lae never
received that document.

The complainant asks the Tribunal to set asideirhgugned
decision and to award him 50,000 euros in matesiadl moral
damages. He also claims interest at the rate @r&ent per annum
on any material damages awarded to him, and costs.

C. Inits reply UNIDO indicates that the new claim&sutted by the
complainant in his rejoinder before the JAB andereied before the
Tribunal must be dismissed for failure to exhauérnal means of
redress. It stresses that the complainant’s ofiigitem before the
JAB was merely for disclosure of documents and footdamages
for breach of confidentiality, conflict of interesind procedural
irregularities.

The Organization denies any breach of due procedsd faith
with regard to the disclosure of documents. It axd that the initial
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decision to reject the complainant’s Appendix Dirolavas based on
the minutes of the ABCC’s meeting and on its recemdations,

which were sent to him in January 2009; thus, tedilethe necessary
documents to prepare his appeal. It submits trebther documents
the complainant requested were internal workingudumnts that were
immaterial to the outcome of his case. In its vidwg complainant’s
insistence on being provided with those documehtsvs that his

intention was to “fish” for some basis upon whiah threaten the
Organization with legal action. It adds that thecisien to grant a
disability benefit is taken by the UNJSPF, and tis¢ Director-

General of UNIDO; consequently, any request forudaeents relating
to that matter is governed by the UNJSPF rulespraloty to which

the records and all correspondence of the SPCras&te It notes in

that respect that the complainant did not request3PC to review
the Secretary’s decision of 28 January 2009 rejgatis request for
documents.

With regard to the alleged breach of confidengaliUNIDO
asserts that the Director of PSM/HRM did not pgvate in the
meeting at which the ABCC considered the complaiaariaim, that
the ABCC considered the claim anonymously, withioierference,
and that no medical data was disclosed to the Dire PSM/HRM.
It also asserts that the Managing Director of PSifiech with a
delegation of authority from the Director-Generaldaprovides a
memorandum dated 26 August 2002 by which the theecior-
General informed the Chairman of the ABCC that Managing
Director of the Division of Administration — who wasubsequently
referred to as Managing Director of PSM - would rapp
compensation claims on his behalf when they invibleempensation
in excess of 10,000 United States dollars.

D. In his rejoinder the complainant submits that ngection to the
receivability of his claims was raised in the impad decision and
that, according to the Tribunal’'s case law, theddigation should not
now adopt an “excessively formalistic approach”ebhivould deprive
him of his right of appeal. He reiterates that,egivDr G.’s opinion
that his illness was work-related, he suspectegtiais error when he
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received the Organization’s decision to reject Aypendix D claim.
In his view, there wagprima facie evidence that the decision was
tainted with bias, prejudice, and misuse of authipor was taken
in breach of due process. Consequently, he sougbtingents to
show that UNIDO had seriously infringed his rightsastly, with
respect to the alleged breach of confidentiality, ildicates that in
Judgment 3004 the Tribunal rejected the argumentfgrward by
UNIDO to justify the communication of confidentiddcuments to the
Director of PSM/HRM, i.e. that she was responsibtesocial security
matters.

E. Inits surrejoinder the Organization maintaingidsition.

CONSIDERATIONS

1. Much of the complainant's employment history with
UNIDO is discussed by the Tribunal in Judgment 31Bl0e issues
raised by the complainant in these proceedingderdia how the
complainant’s claim that he had been incapacitdtedwork as a
result of a service-incurred injury was dealt withthe Organization.
The defendant has raised a threshold issue congettmé receivability
of elements of the complainant’s complaint.

2. The issue of receivability arises in the followimgy. In
early 2007 the complainant was diagnosed with neaatepression.
The complainant had received medical advice that dondition
was service-incurred. In the result, he lodged,2oduly 2007, a
compensation claim under Appendix D of the StaffeRwith Ms N.,
who was both the Secretary to the ABCC and alsoeBey to the
SPC. At a meeting on 20 March 2008 the SPC recormetkethat the
complainant receive a disability benefit after had lexhausted his
paid leave entitlements which was due to occur®Bdptember 2008.
This recommendation was accepted by the UNJSPF @xpfil 2008.
It was based on medical evidence which includedthieion of Dr G.
An extract of his report before the Tribunal indesahe was generally



Judgment No. 3222

supportive of the complainant’s claim that his @sgive illness was
causally linked to his work.

3. Later in 2008 the ABCC considered the complainant’s
Appendix D compensation claim. By a letter datedb&cember
2008, the complainant was advised by Ms N. that ABE€C had
recommended the rejection of the compensation céah that this
recommendation had been accepted by the ManagingctDi of
PSM. The decision of the ABCC was substantiallyedasn the
opinion of Dr D., UNIDO’s Medical Adviser, who didot accept
that the complainant’s illness was causally linkedhe decision to
reassign him to a position in Algeria. The Secsetadicated that the
Managing Director was acting under a delegatiorawthority from
the Director-General. On 9 January 2009 the comaftdi wrote to
Ms N. requesting he be provided with 17 classedamuments. He
indicated that he planned to appeal the rejectiohi© Appendix D
claim and that he needed the requested documentsder to prepare
[his] appeal”. On 14 January 2009 the complainanbtevto the
Director-General requesting him to review the decigoncerning his
Appendix D claim. On 28 January Ms N. advised tbenglainant
that all but two of the requested classes of docusnerould not be
provided either because they were the private dscof the SPC
(as provided for in its Rules of Procedure) or wetternal working
documents.

4. On 26 March 2009 the complainant wrote to the Dinec
General requesting him to instruct Ms N. to forwat@ him
immediately all requested documents. In a lettet®May 2009 the
Director of PSM/HRD responded to this request ly,substance,
rejecting it. She pointed out that the complairargtter to the
Director-General requesting the documents had e®rarded to her
by the the latter for reply. The response was galtk “[o]n behalf of
the Director-General”. On 17 June 2009 the comaplatifodged an
appeal with the JAB. The appeal took the form tfiaf letter to the
Secretary of the JAB together with a six-page damininot including
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annexes) setting out the background, the factdetisd argument and
the relief sought. The subject matter of the appeal identified in the
brief letter as “the decision of the Director-Galeefusing to provide
requested pertinent documents”. The sole focus hef gix-page
document was the events leading up to and surrogrte refusal to
provide the documents.

5. The Director-General responded to the complainant’s
argument to the JAB and, in turn, the complainanmilied to this
response. He did so in a rejoinder dated 12 Nover@b@9. The
majority of the complainant’'s rejoinder addressbd tjuestion of
whether the requested documents should have beewided.
However, at various points in his rejoinder the ptaimant alleged a
breach of confidentiality (allegedly because theeBtior of PSM/HRD
had been informed of the complainant's medical @@rd and the
recommendation of the ABCC), a conflict of interést the part of
one of the members of the ABCC) and other procéduegularities.
The last section of the complainant’s rejoinderattesd Conclusions)
contained 12 numbered paragraphs (67 to 78). Rephgré7 to 69
addressed the request for the documents. In pa@fagr®, the
complainant said: “Taking [UNIDQO’s] advice [I] wilhot submit yet
another appeal but [ask] for redress on [the] nevgnces in this
present appeal’ (repeating a submission he had mau®agraphs 16
and 17 of his rejoinder). Paragraphs 71 and 72agwed a claim for
30,000 euros for moral damages arising from argedleprocedural
breach involving his request for disclosure of doeunts not being
drawn to the attention of the SPC. Paragraph #B8astained a claim
of 30,000 euros for moral damages for “procedureggularities,
conflict of interest and/or breach of confidentidli Paragraphs 74
to 77 concerned the complainant’s challenges to gkercise of
ostensibly delegated authority by Ms N. and the &g@mg Director of
PSM and contained a further claim for moral damagéso amounts
of 30,000 euros.

6. In its report of 2 December 2010 the JAB referrecand
rejected the claims in paragraphs 71 and 72, 7d,7&nto 77. The
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JAB recommended that all requested documents shHmulprovided
(dealing with paragraph 67 of the complainant’soirgjer) and
expressed the view that there had been a procedtegllarity as
claimed in paragraph 73. In his decision of propat2 December
2010 (the impugned decision in these proceedingthe- IOM
setting out the decision is dated 22 December 20i0it is date-
stamped 21 December 2010), the Director-Generadcteq the
recommendation concerning the provision of docusentid also
disagreed with the conclusion that there had beepragedural
irregularity. In the result, the Director-Gener@rdissed the appeal in
its entirety.

7. Before considering the arguments concerning rebdita
one further aspect of the history of the matterutdhdbe noted.
After requesting the Director-General on 14 Jan2§9 to review
his decision to reject his Appendix D claim, thempbainant's
circumstances were reviewed by a medical boards Tédl to a
decision of the Director-General on 19 October 2Gh@t the
complainant’s illness was attributable to his smvivith UNIDO.
So by October 2010 the complainant’'s Appendix Dintlehad
been resolved in his favour and the adverse coiodsisand
recommendation of the ABCC together with the acuoeqe of the
recommendation by the Managing Director of PSMaite 12008 no
longer had any practical or legal significancetfe complainant.

8. In his brief to the Tribunal, the complainant apgean
substance, to acknowledge that the claims raiseflisnrejoinder
before the JAB (other than the claim concerning pihevision of
documents) expanded the scope of the claims irinteenal appeal.
The complainant anticipated an argument on recgéityabaying that
any objection on the part of the Organization wdnlglve a lack of
good faith, referring to Judgment 1897. As antitégda UNIDO does
raise the question of receivability in its replyherargument is based
on the requirement of Article VII(1) of the TribuisaStatute that the
complaint is not receivable unless the impugnedsdat is a final
decision and the person concerned has exhausthdthar means of
resisting it as are open to her or him under thpliegble Staff
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Regulations. UNIDO refers to Judgments 1149, 21@D2808. In his
rejoinder the complainant refers to Judgment 2965which the
Tribunal indicated it would not allow an organisatito take an
“excessively formalistic approach” in deprivingtafé member of the
right to appeal. UNIDO repeats its argument on ivetslity in its

surrejoinder.

9. Article VII(1) of the Tribunal's Statute serves seal related
purposes. One is to ensure that grievances ar@rebehey are
considered by the Tribunal, considered in interappeals. It is
commonplace for Staff Regulations to provide dethjpprocedures for
the prosecution of internal appeals. Those proesdardinarily serve
a multiplicity of purposes. One is to provide arfhearing process
both for the benefit of a complainant and also biemefit of the
organisation to resolve the dispute. Another isetsure that the
subject matter of the grievance and internal apealentified with
some particularity. If the subject matter of théemal appeal is an
administrative decision, the appellant would beunexgl to identify the
decision which would ordinarily include by whomwas made, when
it was made and the content or effect of the dewis¥et another
purpose is to ensure that the issues raised innteenal appeal are
properly identified, relevant evidence concerning issues presented
and the issues and evidence appropriately addréysia parties and
properly considered by the internal appeal bodyt ¥eother is to
ensure that, in appropriate cases, the ultimatésideemaker will
have the considered views of the internal appedy ibat will have
been informed by the coherent presentation of ezgel@nd argument.

10. Another purpose of Article VII(1) of the Statutetesensure
that the Tribunal does not beconug facto, a trial court of staff
grievances and to ensure it continues as a finzlgbe tribunal. The
Tribunal is ill-equipped to act as a trial courtdaits workload
could, potentially, become intolerable or unmanatged its role was
not confined in this way. From the perspective bé tparties,
Article VII(1) should ordinarily operate to protettte parties against
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the cost and administrative demands of litigatisgues, for the first
time, before the Tribunal.

11. In the present case, the claims (other than thé@ncla
regarding the disclosure of documents) arose asbsidiary matter
in an appeal concerning the non-disclosure of decusa Insofar
as the additional claims involved claims for modaimages (in very
significant amounts) nothing of substance was ackarby way of
argument by the complainant to the JAB as to whyaindamages
should be awarded at all and, if they were, whydimunts claimed
were justifiable or appropriate. It is true thag thAB considered those
additional claims though it must be said that tlgcussion of the
issues was brief in the extreme. In addition, tA8 dlid not have
the benefit of argument from the Director-Generaklwose additional
claims before reaching its conclusions. It is atspe that the
Director-General, as the ultimate decision-makerefly addressed
these additional claims when rejecting the JAB'dirragtive
recommendation and conclusion favouring the complai But the
fact that they were briefly addressed by the JAH tre Director-
General does not have the consequence that thelaioeng has
exhausted internal appeal procedures. As earliscudsed, these
procedures demand more than the mere considecftitie issue at a
late stage in the internal appeal process. Whéeltibunal's case law
recognises a need to apply Article VII(1) of itsatste with some
flexibility (see, for example, Judgments 2360 ad87), there are no
decisions which support the view that a claim atsodiscrete subject
can be introduced at a late stage in an internaambout an entirely
different subject and the fact that it has beeisfsas the requirement
that internal appeals have been exhausted befaymplaint about the
different subject matter can be litigated in thétinal.

12. It must be borne in mind that the complainant’'s egbio
the JAB was to seek the disclosure of documenta aselude to
prosecuting an appeal against the decision of BBE@to reject his
Appendix D claim. The Tribunal should not permi¢ throsecution of
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an appeal before the Tribunal on a miscellaneongeraf claims, at
best only partially considered in the internal agparoceedings, in
circumstances where a complainant had initiallyogsgtonly to create
a firm footing to prosecute his appeal against riggection of his
Appendix D claim. Moreover, by the time the impudnéecision
in these proceedings was made (22 December 20t0heressarily
by the time the proceedings were commenced in Thibunal

(15 March 2011), the principal issue vexing the ptaimant (the
rejection of his Appendix D claim) had been resdlve his favour.
The complainant’s claims, insofar as they conceattens other than
the disclosure of documents, are not receivable.

13. It is now necessary to discuss the documents ssetof
documents requested by the complainant. The dodsmiaitially
requested by the complainant were:

D correspondence from UNIDO’s Administration be tMedical
Service asking for the appointment of an independen
physician to examine him;

2) correspondence from the Medical Service tratisgiDr G.’s
report to the Administration;

3) any other correspondence dealing with pointafd (2);

(4) correspondence from the Administration requesth report
from the Medical Adviser for the SPC;

(5) the Medical Adviser’s report for the SPC;

(6) correspondence from the Medical Service tratigmgi the
report for the SPC to the Administration;

7 the minutes of the SPC relating to his case;
(8) correspondence from the SPC to the DirectoreGan
9) the Director-General’'s written decision;

(10) any other correspondence dealing with his bilia case
which was not copied to him;

(11) correspondence from the Administration reqogsa report
from the Medical Adviser for the ABCC,;
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(12) the Medical Adviser’s report for the ABCC,;

(13) correspondence from the Medical Service trdttisigp the
report for the ABCC to the Administration;

(14) the minutes of the ABCC relating to his case;
(15) correspondence from the ABCC to the Directen&al,
(16) the Director-General’s further written decrsiand

(17) any other correspondence dealing with hisnclaihich was
not copied to him.

14. As alluded to earlier, some of these documentdasses of
documents were provided to the complainant and seene not. Indeed,
on 28 January 2009 Ms N. provided the complainatit documents
referred to in consideration 13 at points (14) 4hd). After the
complainant filed his appeal with the JAB in Jur@2 UNIDO
conceded (in its statement to the JAB) that theptamant should be
provided with documents mentioned at points (53) @nd (15). This
occurred. In the Tribunal's opinion, this concessiwas properly
made and, in addition, the documents provided byNMshould have
been provided. These various documents were diregltvant to the
ABCC's consideration of the complainant’'s AppenBixlaim. While
the document referred to in consideration 13, p@htwas a report to
the SPC, that report had been provided to the ABRE.complainant
was entitled to this material in order to underdtaine basis upon
which the ABCC reached the conclusions it did amel terms upon
which those conclusions were communicated to thmegoy decision-
maker (the Managing Director of PSM). Thus, by tinee the matter
was being finally considered by the JAB, the docotm®r classes of
documents then in issue were those referred toirsideration 13,
points (1) to (4), (6) to (11), (13) and (17).

15. Itis to be recalled that the complainant’s oridjireguest on
9 January 2009 to Ms N. was “in order [for the ctaimant] to
prepare [his] appeal” and that the complainanthis subsequent
request to the Director-General on 26 March 208peated that the
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requested documents “pertained to [his] case amdelwnecessary in
order to prepare a meaningful appeal”. Moreovee, ¢bmplainant
challenged the proposition that “documents sucimedical reports
dealing with [his] case [could] be classified asfadential or private
and withheld from [him]".

16. In the present case, the complainant’s right tqlmided
with copies of documents and the Organization’sgalilon to provide
them should be measured against the purpose fahvitie documents
were sought. The claims before the Tribunal havebeen contested
on the basis that there is some overarching rigla staff member
to see any document concerning her or him whicim ithe custody
or control of the employing organisation. UltimatelUNIDO was
obliged to provide the complainant with such of trequested
documents and classes of documents that may haae ddfesome
forensic assistance to the complainant in prosegutiis appeal
against the rejection of his Appendix D claim. Damnts referred to
in consideration 13, points (1) to (10), all comzst the consideration
by the SPC of the question of whether the compidimaas entitled
to a disability benefitPrima facie these documents are irrelevant
to the complainant’'s appeal concerning his Apperidixlaim. An
exception to this general comment is the documefdrred to in
consideration 13 under point (5), which was a r@himedical report
that had been before the ABCC. No submission wageni®y the
complainant in these proceedings which demonstiatéde Tribunal
that the requested documents concerning the SRGledations may
have been relevant to his appeal, and on that Ibasishould have
been provided with copies. The Tribunal's conclasio this respect,
does not depend on whether the documents were itiemtifal” by
operation of a normative document ascribing thea status.

17. Documents referred to in consideration 13 undentpdill),
(13) and (17) are documents that were possibly,nbtithecessarily,
of forensic relevance to the complainant in prosaguhis appeal.
The documents are, in substance, correspondendkaindco the
deliberations of the ABCC. The only possible relmea to the
complainant’s appeal would have been if they embbien to make
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some collateral attack on the ABCC's conclusiorgr@eommendation
based on a failure to follow procedure, bias orjpdgement to name
some possible grounds on which such an attack nhgkt been
made. In his complaint, the complainant alludethte possibility in
paragraphs 51 to 53 of his brief. He refers to thiéculty in
understanding why the opinion of Dr G. would haweei rejected
and alludes to the possibility of inappropriatduefice on the ABCC
being exercised by HRM. This theme was amplified the
complainant’s rejoinder in which he said that “fife was thus prima
facie evidence that the decision [of the ABCC] waisted by bias and
prejudice or misuse of authority”. This contentiwas based on the
assertion that Dr D. misled, intentionally or ngghtly, the members
of the ABCC.

18. This assertion is challenged by UNIDO in its suimjer.
Central to the complainant’'s assertion is what wasorded in
the minutes of the ABCC’s meeting of 25 Septemb@d82when
considering his Appendix D claim. The ABCC recordbdt Dr D.
referred to Dr G.'s report noting the purpose fdnich the report
was obtained. The ABCC also noted that Dr D. oletithat Dr G.
“had identified other reasons for the [complainghillness”. That is,
reasons other than his reassignment to Algeriégs tb be recalled
that Dr G.’s report was before the ABCC. The conmalat, in these
proceedings before the Tribunal, has only provided extract of
Dr G.’s report (an attachment to his appeal lodgéti the JAB on
17 June 2009 which, in turn, is an annex to higfp@and not the
whole report. Accordingly, there is no evidence the statement that
there are “other reasons” is wrong, let alone brab. intentionally or
negligently misled the ABCC. What is clear from théutes is that
the ABCC accepted the opinion of Dr D. in relattorcausation. That
it did so, is unexceptionable.

19. In the result, there is not a scintilla of evidenoesupport
the complainant’s assertion that there was a bésisaloneprima
facie evidence, to maintain a collateral attack agathst decision
of the ABCC. Accordingly, UNIDO was not obliged farovide
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the complainant with documents referred to in adberistion 13,
under points (11), (13) and (17) (see Judgment 2&drsideration 7).
The Tribunal should not be taken as indicating tha case such as
the present, a complainant would have to establipbsitive case of
bias, prejudice or misuse of authority. Often ituebbe extremely
difficult for a complainant to do so and it woulttem be necessary for
a complainant to obtain documents of the type pmithsebeing
discussed, to establish actually such a case. Hawavthe absence
of any evidence that the ABCC, in this case, didaritban prefer one
medical opinion over another, the Tribunal is netisfied that
UNIDO was obliged to provide the aforementioneduinents.

20. The complainant was therefore provided with theudoents
he was entitled to see and he has not made goadyament that he
should have been provided with other documents. évew it took
UNIDO nearly seven months to provide him with thecdiments he
was entitled to see. There is no reason why thasenientioned
documents should not have been provided when rfagtiested in
January 2009. Had UNIDO done so, the complainastialenge to
the rejection of his Appendix D claim could haveogeeded with
greater expedition and the complainant could haaenbspared the
stress of contesting with the Administration atstesome of what he
could or could not obtain. While the complainants hiailed to
establish that he was not provided with documeatsvas entitled to
obtain, he has established that he was not prowdtddocuments
which he was entitled to obtain in a timely manrior this, he is
entitled to modest moral damages.

21. The Tribunal will also award costs but, as the clampant
only succeeds in part, the costs will be 1,000 ®uro
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DECISION

For the above reasons,

1. UNIDO shall pay the complainant moral damages & dmount
of 2,000 euros for failing to provide documents deenplainant
was entitled to in a timely manner.

2. It shall also pay him 1,000 euros in costs.

3. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 10 May 2(MIB Giuseppe
Barbagallo, Presiding Judge of the Tribunal fos ttése, Ms Dolores
M. Hansen, Judge, and Mr Michael F. Moore, Judigm below, as
do |, Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2013.
Giuseppe Barbagallo
Dolores M. Hansen

Michael F. Moore
Catherine Comtet
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