Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

116th Session Judgment No. 3254

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr D. N. againgte
International Atomic Energy Agency (IAEA) on 18 Ap2011 and
corrected on 31 August 2011, the IAEA’s reply oFé&bruary 2012,
the complainant’s rejoinder of 20 April and the Agg's surrejoinder
of 25 July 2012;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has aujli

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Under the IAEA Staff Regulations and Staff Ruldse Director
General is responsible for establishing joint mamagnt and
staff bodies with staff participation to advise han her regarding,
among other things, general questions of staff avelfand relevant
administrative issuances. At the material time, sneh body, the
Joint Staff Welfare Committee (SWC), was mandatgdité terms
of reference to administer what was then knowrhasStaff Welfare
Fund (hereinafter “the Fund”) pursuant to the rulethe Fund, which
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were approved by the Director General in consultatiith the Staff
Council. The Fund accumulates financial means ter welfare and
social activities of IAEA staff members and retirsthff members.
According to the rules for the administration ot tkRund in force
at the material time, the Fund shall provide, geregpriate, financial
support for activities which are of potential beneéd the staff of
the Agency as a whole, including activities of S@ff Council, and
financial assistance in the form of loans or grdatgdividuals. The
Fund shall be administered by the SWC, which saddipt its own
procedures, and decisions on loans and grantseoBWC shall be
final and the records of its meetings confidential.

Prior to the decision at issue in this complaiht travel costs
of IAEA Staff Association delegates attending thedé&ration of
International Civil Servants’ Associations (FICS8puncil had been
shared, in varying proportions, between the Admiai®n and the
SWC for over two decades. The SWC portion was dgsalifrom the
Fund. In a memorandum of 6 January 1994, the Ryesif the Staff
Council was informed that the Administration hadpmgved the
payment of 50 per cent of the travel, per diem, mdhinal costs of
four staff members to attend the FICSA Council, #rat this would
be the standard arrangement from then on.

The complainant joined the IAEA in March 1987. Hasielected
President of the Staff Council in 2002 and was sgbsently released
from his regular duties in order to exercise th@sections on a
full-time basis.

By a memorandum of 24 November 2009 to the Deplirtgdior
General in charge of the Department of Managemeht
complainant, in his capacity as President of tredf &touncil, asked
the Administration, based on the funding agreemezached in
January 1994, to pay 50 per cent of the travel dmmn and terminal
costs for four members of the selected delegatiomepresent the
IAEA Staff Association at the upcoming FICSA Counsession in
2010. He stated that the remaining 50 per cerfiagd costs was to be
borne by the Fund, that the costs of a fifth mendfehe delegation
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would be borne by the Staff Association, and thatdosts of a sixth
member, who was also a member of the FICSA Exee@mmmittee,
would be borne by FICSA. The Director of the Offioé Legal

Affairs, acting in his capacity as Chairpersonhef SWC, wrote to the
complainant on 8 December 2009 and explained thatSWC had
decided to support only a grant covering 50 pet oéthe costs of the
two members of the delegation who were not patthefStaff Council.

The complainant wrote to the Chairperson of the SWC
16 December, asking him to explain and justify thecision of
8 December and pointing out that for more than&fry the SWC had
approved funding for a portion of the travel castt$our delegates to
attend FICSA Council sessions. He indicated that $kaff Council
would not accept the memorandum of 8 December 2@06fficial
notification of the SWC'’s decision because the mamdum did not
provide reasons for the SWC'’s departure from it paactice in this
respect. In his response of 21 December the Chaopestated that,
in accordance with the rules of the Fund, the dmtssof the SWC
are final and the minutes of its meetings are demfiial. As a
consequence, it was the SWC's policy not to explairjustify its
decisions.

On 18 February 2010 the complainant asked the ir€general
to reverse the SWC Chairperson’s decision of 21ebDdxr 2009.
Having received no reply, on 15 April 2010 he lodigen appeal with
the Joint Appeals Board (JAB), requesting, amortgeothings, a
reversal of the decision by the SWC to refuse togaper cent of the
costs of the delegates to attend the 2010 FICSAnClb&ession in
accordance with the past practice.

In a letter to the complainant of 14 September 2&0Director
General explained that the SWC had been establighediminister
the Fund and that the administrative and finanptalcesses of the
SWC were independent from those of the Agency. Utttz rules of
the Fund, the SWC had sole authority to adminigter Fund and
to approve expenditures. Decisions concerning l@aasgrants were
taken by a majority vote and were final. As a coussce, there was
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no basis upon which he could intervene in SWC dmtsés and
he could not accede to the complainant's requestréwiew of
18 February. The Director General added that lgly nigas “not being
made in the context of Staff Rule 12.01", as thallehged decision
had not been taken by the Administration.

By an e-mail to the Secretary of the JAB of 7 Oetolthe
complainant requested that the Board be convenetbisider his
appeal. In its report of 18 January 2011 the Bdaettl that the
information provided to the complainant by the Diog General in
his letter of 14 September 2010 was accurate: W€ $ad the sole
authority to administer the Fund, and its decisiaese final and not
subject to internal appeal. The Board concluded the impugned
decision was not an administrative decision for phiegposes of Staff
Rule 12.01(C)(1) and that, as a consequence, itn@asompetent to
consider the merits of the appeal. By a memorandtit8 January
2011, appended to which was a copy of its repbet,Board notified
the Director General of its “decision”. The Boaikkivise notified the
complainant by forwarding a copy of the aforemergs memorandum
and report to him that same day.

The complainant wrote to the Director General diatch 2011,
requesting that the correct internal appeal prowedie followed
and that he be provided with a response regards@ppeal. By a
memorandum of 21 March, the Secretary of the JABrined the
complainant that the Board had not made a recomatiemdto the
Director General. Rather, it had taken a final sieci which had been
conveyed to both the Director General and the caimaht, thereby
completing the internal appeal process.

The complainant indicates on the complaint formt tha is
challenging the decision of 18 January 2011.

B. The complainant states that he has filed his complia his

capacity as President of the Staff Council anderrefg to the case
law and to the Staff Regulations and Staff Rulesasserts that he has
locus standi in this capacity.
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He submits that the JAB committed two fundamergghl errors.
First, it held that it was not competent to deatethe merits of the
dispute. In this respect the complainant observats according to the
relevant statutory provisions, the SWC was estabtidy the Director
General as a joint advisory body. It is not an petelent legal entity.
When it was created, it was, in effect, given aedation of authority
from the Director General to take decisions on diisher behalf.
Although the Fund rules provide that decisionshaf 8WC “shall be
final”, this simply means that those decisions argomatically
approved by the Director General by virtue of aedation of
authority. In addition, the right to financial sugpfor activities of the
Staff Council that are of benefit to all staff, athe right to freedom of
association, are both expressly provided for in tekevant Staff
Regulations and Staff Rules, which are incorporatéa every staff
member’s contract. Therefore, the decision by tNéCS taken by
virtue of delegated authority, is an administratdecision affecting
his rights. Pursuant to Staff Regulation 12.01 &eé the right to lodge
an appeal challenging that decision, and the JABulsh have
considered the merits of the case.

Second, in breach of the case law and the StaftilRegns and
Staff Rules, the Board considered that it was caemteo take a final
decision on the matter, rather than to provide enhecommendation
to the Director General. In the complainant’'s vietlug Director
General had a duty to treat the Board’s memoranad8 January
2011 as a recommendation and to take a final a@ecsn the appeal
himself within 30 days. According to the relevatatstory provisions
regarding internal appeals, he was entitled torpnét the Director
General’s failure to take a decision as an impligwl decision
rejecting his appeal.

On the merits, the complainant submits that, sadckeast 1984,
the Administration and the Staff Council had agréieat a portion
of the travel costs for four delegates to attenel dmnual FICSA
Council would be covered by the Fund. Historicathg cost-sharing
arrangement fluctuated; the Administration wouldduweither 50 or
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60 per cent of the cost and the SWC, through thmel Frould bear the
cost of the remaining portion. By the memorandurf danuary 1994,
the Administration expressly agreed to fund, frarattdate onwards,
50 per cent of the costs, and all parties knew fimast practice
that the remaining 50 per cent would be funded H®y Fund. The
complainant points out that this cost sharing tpidce every year
thereafter until 2010. In his view, as a matterl@fv, the rules
governing the Fund were thus amended to includectis-sharing
agreement made in 1994. The SWC Chairperson’s idacigas a
breach of that agreement or, alternatively, of thies of the Fund
incorporating that agreement. Referring to the 0méd’s case law,
the complainant argues in the alternative that dleatsion constituted
a breach of a binding practice and should be s#¢ @ that basis.

The complainant alleges that the decision of theCS¥/tainted
by breach of procedure. Furthermore, it is a viofatof the Staff
Council's right to freedom of association and anseurno
discrimination against Staff Council representativd.astly, the
Agency breached the principles of good faith andualutrust.

He asks the Tribunal to set aside the “impugnedsiet. He
requests it to “order the IAEA to abide by the Ileignding
cost-sharing agreement and/or practice”. He claimagerial damages
in an amount equivalent to the payments made bySta# Council
for the travel costs of the three delegates tndttbe 2010 FICSA
Council Session, plus interest from 8 December 26@8seeks moral
damages in the amount of one euro for each stafibeg to be paid
to the account of the Staff Council, and legal faead costs in the
amount of 10,000 euros.

C. In its reply the IAEA submits that the complaintiiseceivable
on several grounds. First, the complainant does afkege
non-observance of either the terms of his appointner that of
any other staff member he represents), or of ta#f Begulations, as
required by Article I, paragraph 5, of the Tribliaé&tatute. Instead,
he asserts that the Director General took a decigibich violated
a long-standing agreement or binding practice, aidch also
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breached the rules of the Fund. The Agency conttdradshe decision
was taken by the SWC and that decisions taken diybibdy, by their

very nature, do not satisfy the criteria of Artitleparagraph 5, of the
Statute. They cannot be attributed or imputed ¢oDirector General,
they are not final decisions of the Administrateomd, under the rules
of the Fund, the affected party does not have mseoto the internal
appeals process.

Second, the complainant cannot bring his complainter
Article VII, paragraph 1, of the Statute because tletter of
18 January 2011 from the Chairperson of the JAReither a final nor
an implied administrative decision. Third, the cdanpant failed to
request the Director General to review the issuaiuéther the JAB
was competent to consider the case on the menitsjmathis respect
his complaint is therefore irreceivable for failute exhaust the
internal means of redress

On the merits, the IAEA argues that the Staff Cdudaes not
have an acquired right to continued funding frone thund in
connection with the travel costs of IAEA Staff Asgdion delegates
attending the FICSA Council. It asserts that therea deliberate
“separation” between the SWC and the Administratiod the former
cannot be compelled by the latter to continue thaniial support it
historically provided in that respect. Furthermotbere was no
improper change in practice. The IAEA points ouattlalthough
the complainant relies on the memorandum of 6 Ygnl@94, this
memorandum outlined the position of the Administratregarding its
commitment to provide partial funding. The Directdrthe Division
of Human Resources was not authorised to comnakp@nditures on
behalf of the Fund and he did not do so. The Agestates that it has
continually honoured its commitment. There was ad Baith on its
part and it did not violate the principle of freed@f association on
account of the decision taken by the SWC.

Lastly, the IAEA submits that the JAB acted in ademce with
Staff Rule 12.01.1 when it concluded that it was competent to
consider the merits of the appeal. There were pogatural errors in
that respect.
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D. In his rejoinder the complainant develops his pld#s asserts
that his complaint is receivable and that he exeaushe internal
means of redress.

E. Inits surrejoinder the Agency maintains its pasitin full.

CONSIDERATIONS

1. The complainant seeks to challenge an alleged!‘iiimglied
administrative decision contained in a letter dat&January 2011
from the Chair of the Joint Appeals Board (JAB)tte Director
General of the [IAEA] [...] dismissing his interngb@eal”. It is noted
that his initial action, on behalf of the Staff Asgtion, sought to
challenge a decision taken by the SWC not to apeorequest by the
Staff Council for financial support from the Funthe complainant
states that the Staff Council requested financiglpsrt to cover
50 per cent of the costs for four Staff Associatitahegates to attend
the meeting of the 2010 FICSA Council. He stated the request
was based on an agreement and past practice of stwsing
whereby the SWC always covered half the costs dar flelegates.
The complainant insists that the practice was cowfil in the
memorandum of 6 January 1994 from the DirectohefDivision of
Human Resources which informed the President ofStiaéf Council
that the Administration had approved the paymenb®fper cent of
the travel, per diem, and terminal costs of foaffshembers to attend
the FICSA Council and that this was approved as dstendard
arrangement. However, in this case, the SWC onthasised the
allocation of funds for two delegates who were mambers of the
Staff Council. Since there was only one non-Stadtiil delegate,
the Staff Council had to meet the non-covered aofstsree delegates
from its own budget. The SWC met 50 per cent ofdbsts of only
one delegate.

2. It is noteworthy that in the initial stages, themgainant
sought the intervention of the Director Generategiew the decision
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of the SWC. The Director General refused to inteeven the grounds
that the administrative and financial processesthef SWC were
independent from those of the Agency; the decisibthe SWC was
expressly made final under the applicable ruled, the decision was
not taken by the Administration.

3. On appeal, the JAB concurred with the reasons aotidn
of the Director General and sent a copy of its repm the Director
General and to the complainant. This was sent eyCthairperson of
the JAB under cover of a memorandum dated 18 Jar8@dr1. In its
report, the JAB concluded that the decision bySW¢C was final and
not subject to appeal. Additionally, that it wag mo administrative
decision within the meaning of Staff Rule 12.01{{¢ The matter
therefore did not fall within its (the JAB’s) contpece.

4. Staff Rule 12.01.1(C)(1) falls under Article XIl, hich
provides for appeals. It provides as follows:

“The Joint Appeals Board shall be competent to teggyeals by staff
members against administrative decisions allegiggrton-observance of
terms of appointment.”

5. The JAB stated as follows, in paragraphs 11 anafliss
“decision”
“11. The SWC was established by the Director Gdnanal comprises
members designated by the Director General antdogtaff Council. The
‘Rules for the Administration of the IAEA Saff Welfare Fund' state at
paragraph 2 thathe Fund shall provide, as appropriate, financial support
for activities which are of potential benefit to the staff of the Agency as a
whole, including activities of the Saff Council, and financial assistance in
the form of loans or grantsto individuals, in accordance with these Rules.’
The Rules further provide at paragraph 9 thdgcisions on loans and
grants by the Committee shall be taken by majority vote. The decisions of
the Committee shall befinal ...".

[--]

13. The Board considered that the statement of ttex@@r General was an
accurate description of the nature of the SWC asdelationship to the
Agency’'s administration. The Board further considetbat the points
raised by the Appellant in response to the leti@mfthe Director General
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do not alter the fact that SWC has sole authoritychminister the Fund and
that its decisions are final and not subject toeappo the Agency’s Joint
Appeals Board.”

6. Inasmuch as paragraph 9 of the Rules for the Aditnation
of the IAEA Staff Welfare Fund expressly stipulatieat decisions on
grants by the SWC are final, the decision of theCS#émmunicated
to the President of the Staff Council in the letlated 8 December
2009 was the final decision. It informed him thhe tSWC would
cover 50 per cent of the costs for only two norffSTauncil members
of the delegation to attend the 2010 FICSA Coumedeting. A
complaint against that final decision should hagerbfiled with the
Tribunal within the time limit set out in Article Vof its Statute. This
was not done. This complaint, in substance thoughmform, really
seeks to challenge the decision of the SWC of 8ebwer 2009.
Accordingly, the complaint which was filed on 18r\2011 is time-
barred. It is therefore dismissed as irreceivable.

DECISION

For the above reasons,
The complaint is dismissed in its entirety.

In witness of this judgment, adopted on 1 Novemiafl3,
Mr Giuseppe Barbagallo, President of the Triburidr, Michael
F. Moore, Judge, and Sir Hugh A. Rawlins, Judgm below, as do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Giuseppe Barbagallo
Michael F. Moore

Hugh A. Rawlins
Catherine Comtet
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