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116th Session Judgment No. 3270

THE ADMINISTRATIVE TRIBUNAL,

Considering the seventh complaint filed by Mrs Sabjainst the
World Intellectual Property Organization (WIPO) & August 2011
and corrected on 19 September, WIPO'’s reply of 22dinber 2011,
the complainant’s rejoinder of 10 April 2012 andR&'s surrejoinder
of 12 July 2012;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal, and Article 6 of its Rules;

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has aujli

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Information regarding the complainant’s career dP@/ is to be
found in Judgments 3185, 3186, 3187, 3225, 3222646, delivered
on her six previous complaints respectively. Itidtidoe recalled that
the complainant had been employed under a shontd¢entract which
had been renewed several times.

On 16 May 2011 the Director General wrote to theglainant,
who then held a post at grade G4, to advise héstieawas one of the



Judgment No. 3270

50 short-term employees whose grade was going toebised in
pursuance of the principle of “equal pay for equafk”. He informed
her that, as from 1 June 2011, she would be placed grade
matching that of WIPO staff members who performeatied similar
to hers, i.e. G5. On 30 May 2011 the complainant #ee Director
General a memorandum in which she challenged thee @a which
her classification in grade G5 would take effeoics she considered
that it should have been awarded to her retrodgti&he also asked
him to assign her the step corresponding to hegtteaof service and
to pay her, with interest, the sums which had bews to her since
2007, the year of publication of Office Instructitio. 31/2007 which
had introduced a system of increases within grad&eéneral Service
short-term employees. She drew attention to the tfeat her salary
had been subject to internal taxation which, inview, was unlawful,
and she requested the reimbursement of the sumstéeldfor that
reason and the recalculation of her pension rigbterdingly. Lastly,
she claimed compensation for the injury which strestered she had
suffered on account of these “unlawful actions”.

In her complaint form the complainant indicated #tae impugns
the implied decision rejecting the requests coetinin her
memorandum of 30 May 2011.

B. The complainant submits that, although the Direcd@mneral’s
decision of 16 May 2011 was based on the prinagblequality, he
failed to give that decision wide enough scopedialdish complete
equality of treatment between WIPO staff memberd simort-term
employees. She contends that, to achieve thisclassification at
grade G5 should have been retroactive and that Vé¢lir@ld correct
her step to reflect her length of service and perémce, in particular.
She also asserts that there is no rule in forc@invitVIPO which
provides for the levying of internal tax on a skerm employee’s
salary. She considers that she has suffered mguayion account of
the fact that she was unlawfully deprived of pdrher remuneration
and that WIPO has subjected her to unequal treatmen
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The complainant asks the Tribunal to set asideihgugned
decision and that of 16 May 2011 with respect ®dhte on which it
took effect. She also asks the Tribunal to ordeP®@/lto amend the
date on which she was classified at grade G5 amdview the step
assigned to her. She claims payment of the resudtans due to her
and reimbursement of those levied as internal $pe explains that
these sums should be accompanied by interestet &pt per annum
and the product of the capitalisation of that iestr She claims
damages in the amount of 25,000 euros and 9,008s dar costs.
Lastly, she asks the Tribunal to rule that, sholise various sums be
subject to national taxation, she would be entitlec refund of the
tax paid from WIPO.

C. In its reply WIPO challenges the Tribunal’s jurigibn and
raises several objections to receivabiity. Firatdahtends that, as the
complainant has never had the status of an officitin the meaning
of Article Il, paragraph 5, of the Statute of theblinal, the latter has
no competence to entertain her complaint. It carsidhat another
reason why the Tribunal lacks competence is that cbmplaint
does not concern non-observance of the terms otdhgplainant’s
contracts, but calls into question WIPQO’s policy ehort-term
employees. WIPO further submits that the complainsirwrong to
base her complaint on Article VII, paragraph 3tleé Statute of the
Tribunal, because the issues which she raisesfoaved the subject
of “administrative decisions”. It points out thditese decisions were
not challenged within the ninety-day period spedifin paragraph 2
of that article and it submits that the complainsntherefore time-
barred from challenging, first, the long-standingqtice of levying
internal tax on short-term employees’ salaries aswhondly, the
modalities of the system of increases within grimléSeneral Service
short-term employees, because that system wasluged in 2007. It
emphasises that the complainant also failed tolastge the grade
offered to her in her various contracts within theescribed time
limits. Lastly, WIPO points out that the complaihaid not submit
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her brief when she filed her complaint, in breadh Asticle 6,
paragraph 1, of the Rules of the Tribunal. In WI®0Opinion, the fact
that she did not correct her complaint until 19 tSemer 2011
constitutes abuse of the time limit laid down iniéle VII, paragraph 2,
of the Statute of the Tribunal.

On the merits WIPO submits that, since short-temmpleyees are
not in an identical factual and legal situatiorstaff members, it was
under no obligation to backdate the complainantsssification in
grade G5, or to correct her step. It stressestigatomplainant freely
signed all the short-term contracts offered todvat accepted not only
the grade and step specified therein, but alsartbethly deduction
of internal tax from her gross salary. The termd aonditions of
employment annexed to those contracts stipulatatl she would
receive a net salary corresponding to the salaaledor short-term
employees in the General Service category. Thike steows the net
salary received in each grade and step by theséopegs after the
deduction of internal taxation, inter alia. WIPOfeirs from the
foregoing that in refusing to grant the complaintn® grade and step
which she wished and in subjecting her salary teriral taxation, it
complied with the terms of her contracts.

D. In her rejoinder the complainant contends thatugdnent 3090
the Tribunal found that it may rule on any employteelationship
arising between an organisation and its staff, idretinder the terms
of a contract or under Staff Regulations. Citing dase law, she also
argues that filing a summary complaint and thememting it within a
period of 30 days, which may be extended, is ctargiswith the
Rules of the Tribunal and with the right to dueqass.

On the merits the complainant maintains her argusn&he adds
that the reference to “net salary” in the terms aahditions of
employment applicable to temporary staff in the &ah Service
category is noper sean adequate legal basis for the deduction of
internal tax from her pay.

E. Inits surrejoinder WIPO reiterates its position.
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CONSIDERATIONS

1. The complainant entered the service of WIPO in 1869
grade G2. She was recruited on a short-term cdntedich was
renewed several times. She was subsequently prdnotgrade G3
and then to grade G4.

On 16 May 2011 the Director General informed heat ther
grade, like that of 49 other short-term employées] been revised to
bring it into line with that of staff members perfang duties similar
to hers and that she would therefore be placedadegG5 as from
1 June 2011. In a memorandum dated 30 May 201tdhmplainant
took note of that decision and asked the Directendsal to backdate
this change of grade, to grant her a step reflgctiar length of
service, to reimburse internal tax deductions anadjust her pension
rights accordingly.

2. The terms and conditions of the short-term congract
between WIPO and the complainant ceased to apply &une 2012
when the complainant acquired the status of stafinber, following
her appointment to another post for which she haplied. That
appointment occurred while another complaint fitgcthe complainant
— her fourth — was pending before the Tribunalthit complaint she
took issue with WIPO'’s refusal to convert her shertn contracts
into fixed-term contracts.

3. In Judgment 3225, delivered on 4 July 2013, théumnal
considered that, notwithstanding the complainaappointment, that
complaint had not become entirely moot, since & wi#l necessary to
determine whether the measures taken should net heen adopted
earlier and, if so, whether the failure to do sal hmaused the
complainant any injury warranting redress (consitien 4). Having
found that WIPO had misused the rules governingrtghom
contracts by keeping the complainant in a precariocantractual
situation for 13 years, the Tribunal set asideithpugned decision.
It held that the complainant’'s employment relatldipshad to be
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reclassified as if she had received a fixed-termtre@t as from
14 May 1999, the date on which her second sham-tmntract took
effect (considerations 7 and 8).

4. The complaint presently before the Tribunal seehe t
setting aside of the decision of 16 May 2011, noerad under 1,
above, insofar as the date on which it took effectoncerned and of
the implied decision rejecting the requests madehlbycomplainant
on 30 May 2011.

5. Contrary to WIPO’s submissions, the Tribunal doaseh
competence to rule on the complaint, even thouglai filed by an
employee who at the time had been holding a sefieshort-term
contracts (see, in particular, Judgments 3090, uifdeand 3185,
under 4).

The complaint form was filed within the time lingpecified in
Article VII, paragraph 3, of the Statute of thebBitmal, albeit without
the brief and supporting evidence which, accordiogArticle 6,
paragraph 1(b) and (c), of the Rules of the Trilbuhad to be
appended to it. Contrary to WIPO’s view, this does signify that
the complaint was submitted out of time, since gamah 2 of the
above-mentioned Article 6 affords the complaindr& possibility of
correcting a complaint that does not meet the reqents of
the Rules. In the instant case, the complaint wasected on
19 September 2011, within the time limit set by Beygistrar of the
Tribunal (see also Judgment 3225, under 5).

6. Consideration 9 of Judgment 3225 reads as follows:

“Although, during those 13 years, the complainaegutarly obtained
promotion and at the end of that period was givdixed-term contract,
she nonetheless suffered material injury, the amadnvhich must be
determined. It will be incumbent upon the Organ@atto pay the

complainant any additional salary and the finanbiefits of all kinds to
which she would have been entitled had she recewefixed-term

appointment as from 14 May 1999. Any sums due 4l interest at the
rate of 5 per cent per annum from their due datedl their date of

payment.”
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7. With regard to the claims to reimbursement of thterinal
tax levied on the complainant’s salary, as alrestdyed, pursuant to
Judgment 3225, WIPO must retroactively place theptainant in the
situation which would have been hers had she reded fixed-term
contract as from 14 May 1999. Since persons holdingh contracts
are subject to internal taxation, this claim is wgrdless and must
therefore be rejected, without there being any nedule on its
receivability.

8. The question arises whether Judgment 3225 hagndéered
the complainant’s other claims groundless.

That judgment did not expressly deal with eachhaf tequests
made by the complainant in her memorandum of 30 Mag1,
but they are closely related to her career patlinguthe period
when she held successive short-term contractsethdeoth parties’
arguments in their submissions to the Tribunal ragénly based on
the complainant’s status prior to 1 June 2012.

The correct execution of Judgment 3225, in accarganwith
consideration 9 thereof, is sufficient to place twenplainant in the
situation to which she legitimately aspired whee sightly disputed
the precarious position in which she had been dlaltes therefore
precisely in this context that WIPO will have taeleine whether the
claims set out in the memorandum of 30 May 201 lvwari-founded,
it being understood that the complainant is nottledt to financial
benefits greater than those which she would havairedd if her
employment relationship had been reclassifiedeattrrect time.

In these circumstances, it must be found that Jedgr8225 has
rendered the claims in question moot.

9. It would not have been necessary to make the régjues
presented in the memorandum of 30 May 2011, oril® this
complaint, if the complainant had had the status aftaff member
throughout the period to which that document refEs this reason,
although she has not established that she hasediffi@y injury apart
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from that for which Judgment 3225 has already mlediredress, she
is entitled to an award of costs, which shall beasd ,500 euros.

10. The complainant asks the Tribunal to find that,uthahe
sums awarded be subject to national taxation, shddwbe entitled to
a refund of the tax paid from WIPO. In the abseateany present
cause of action, this claim must be dismissed.

DECISION

For the above reasons,

1. WIPO shall pay the complainant costs in the amoaoht
1,500 euros.

2. All other claims, insofar as they have not becomeotnare
dismissed.

In witness of this judgment, adopted on 14 NovemB2éx3,
Mr Claude Rouiller, Vice-President of the Tribun®r Seydou Ba,
Judge, and Mr Patrick Frydman, Judge, sign belevdaal, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.

Claude Rouiller
Seydou Ba
Patrick Frydman
Catherine Comtet



