Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

117th Session Judgment No. 3307

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr R. E. againste
Organization for the Prohibition of Chemical Weap¢®PCW) on 12
January 2012, the OPCW'’s reply of 13 April, the ptamant’s
rejoinder of 9 July and the OPCW'’s surrejoindeeda October 2012;

Considering Articles Il, paragraph 5, VII and Vif the Statute
of the Tribunal;

Having examined the written submissions and deciaedo hold
oral proceedings, for which neither party has aujli

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. On 31 August 2007 the complainant was appointecefCbf
Cabinet under a three-year fixed-term appointmehich was extended
up to 31 August 2011. His initial appointment wdsaltenged in
Judgment 2959, which was delivered on 2 Februaty 20he Tribunal
held that the decision to appoint him directly steld the OPCW'’s
provisions which were designed to ensure a celga@l of transparency
and competition for all posts. Therefore, it dedideter alia to set
aside his appointment to the post of Chief of Cahirwithout
prejudice to his rights.
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Pursuant to that judgment, on 17 February 201 lcdmeplainant
accepted the OPCW'’s offer to place him on speemté with full pay
from 21 February until the expiry of his appointhem 31 August
2011. Three months later, in May, the complainambtev to the
Director-General requesting that he be granted nuznaages on the
ground that the decision to place him on speciadewith full pay
put him in a humiliating and embarrassing situatiom 27 July the
complainant was informed that the Director-Generaisidered that
there was no basis on which to award him compemsagjiven that
the decision to place him on special leave with galy was taken in
execution of Judgment 2959 and that the Directare®s had done
everything possible to respect his dignity.

The complainant then filed an appeal with the Apgp&ouncil,
which notified him on 13 September that, in light &taff
Regulation 11.1, it had concluded that the appedl mbt fall
within the scope of its mandate because he hadchalienged a
disciplinary measure nor had he alleged non-obsee/af his terms
of appointment.

By a letter of 1 November 2011 the complainant weésrmed
that the Director-General saw no reason to mod#yehrlier decision
of 27 July. That is the impugned decision.

B. The complainant submits that the Appeals Councibngty
concluded that his appeal did not fall within tleege of its mandate.
The fact that he was removed from his post forrdmaining period
of his appointment and that the OPCW had failed¢dosider other
options caused him moral injury. Consequently lppeal was filed
against a decision which related to his appointnagit was therefore
well within the Council’'s mandate. He also criteessthe Council for
having drawn that conclusion without providing amgason or
explanation thereof, in violation of the Tribunatase law according
to which any decision negatively affecting an empl must be
reasoned.

He contends that the Director-General refused aotgnim moral
damages on the basis of an incomplete consideraticiacts and
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erroneous conclusions. He stresses that he wasovesinfrom his
post” through no fault of his own, but merely besmof the OPCW’s
own failure to follow its rules in appointing hinT.he decision to
remove him from his post and to place him on spée@ve with full
pay was humiliating; it was an affront to his dignand professional
reputation, in particular given his senior and kiggibility position.
The OPCW further failed to respect his dignity bynoving him from
his post abruptly and in an “unceremonious” manHerargues that it
had failed to consider any alternative methodscexete the Tribunal's
decision.

The complainant asks the OPCW to produce any doctsme
relating to the decision to “remove” him from hi®gb and any
documents that the OPCW transmitted to its staffnbers or to
Member States announcing — or in any way relating the decision
to “remove” him from his post. He asks the Tributwaket aside the
impugned decision and to award him at least 3006200s in moral
damages, plus costs. He also claims interest atatleeof 8 per cent
per annum on all amounts paid to him from 21 Felyr@d@11 through
the date all sums due are paid to him in full.

C. Inits reply the OPCW contends that the complaitmastno cause
of action because the decision not to pay him miaatages does not
constitute non-observance of his terms of appointmia particular
given that there was no reason to pay him moralag@s He has
failed to provide evidence of any wrongdoing by O@CW that
impaired his dignity or caused him moral injury.

In its view, the Appeals Council acted in line wititerim Staff
Rule 11.2.03(i) in deciding to consider its compe&as a preliminary
issue and legitimately concluded that the comptainalaim was not
within the scope of its mandate.

The OPCW asserts that it acted in good faith incetieg
Judgment 2959 and preserved the complainant’s tmtdignity. It
explored several possibilities with the complainavito finally agreed
to be placed on special leave with full pdy stresses that the
complainant thus continued to enjoy the same rights entitlements,
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and therefore denies that he was hastily and ummeri®usly
removed from his post

In its view the complainant’s request for documestspeculative
and should be dismissed

D. In his rejoinder the complainant argues that he dexsied due
process because the Appeals Council did not exatiénmerits of his
appeal

E. Inits surrejoinder the OPCW maintains its position

CONSIDERATIONS

1. The central issue that is to be determined indbraplaint is
whether the complainant is entitled to compensafiiwmmoral injury
from the OPCW for placing him on special leave Wiilh pay to the
end of his contract, after the Tribunal determitieat his appointment
in the OPCW was unlawful.

2. ltis seen that the OPCW removed the complainam finis
post of Chief of Cabinet after the Tribunal, in doeknt 2959 of
2 February 2011, set aside the decision to apgmtto that office
without a competitive selection process. When tloenmainant
accepted the OPCW's offer of 17 February 2011 txelhim on
special leave with full pay from 21 February 20Xtiluthe expiry of
his contract in August 2011, this fulfilled the Buinal’s guidance, in
Judgment 1315, under 11, for example, that in sirdumstances, the
Organization is expected to ensure that he suffacethaterial injury
as a result of his unlawful recruitment. As fartae OPCW was
concerned, by entering into that agreement, it foéfdled all of the
complainant’s rights that arose from the terminatith was in May
2011 that the complainant asked the Organizatiopatp him moral
damages, additionally. This was on the ground thatdecision to
place him on special leave with full pay, followifrgm the unlawful
recruitment process, humiliated and embarrassed him
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3. By letter of 27 July 2011, the Director-Generakotgd the
request. The Appeals Council rejected the appeaherground that
the matter did not fall within the scope of its rdate given that
the complainant was not challenging a disciplinargasure nor was
he alleging non-observance of his terms of app@ntnilhereupon, a
letter dated 1 November 2011 informed the comptairthat the
Director-General accepted this decision in lighhif earlier decision
to reject the claim for compensation on the grotinad he was placed
on leave with pay in execution of the Tribunal’'dgment. This is the
impugned decision, which the complainant urgesTithibunal to set
aside and to award him moral damages and costsjmrest.

4. The complainant also asks the Tribunal to orderQREW
to produce any documents relating to the decistoofrémove” him
from his post. The Tribunal notes the width of trequest for
disclosure and observes that it is based on the bopxpectation that
something might be found in a range of communicatioecords and
documents that might show that unlawfulness ocdurmréis removal
from office and support his case for compensatavmforal damages.
The Tribunal concludes that this is a speculatygedition with no clear
basis and accordingly rejects it. (See, for examplelgments 2510,
under 7; 2702, under 28; and 2967, under 1.)

5. The OPCW urges the Tribunal to dismiss the complain
the threshold, on the ground that the matter dat¢dall within the
scope of its mandate, as the Appeals Council did. Director-General
adopted this position in the impugned decision. TRCW submits,
in effect, that the subject of the appeal and & domplaint does not
fall within the mandate of the Appeals Council drtbhe Tribunal.
This, according to the OPCW, is because the decigipealed was not
concerned with the non-observance of the complémaerms of
appointment or of the provisions of the Staff Ragohs and Interim
Staff Rules applicable to him. On the other ham@ ¢tomplainant
argues that he was denied due process when thakpgpeuncil found
that his appeal was outside the scope of its mandat did not
examine the merits of his appeal.
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6. The mandate for the competence of the Appeals Gloisnc
provided in Staff Regulation 11.1. It states a®fos:

“Staff members have the right of appeal againstayinistrative decision
alleging non-observance of the terms of appointmrtiuding relevant
Staff Regulations and Rules, and against discipliaation.”

The competence of the Tribunal is activated in lsinmterms by
Article 11(5) of the Statute of the Tribunal. Thggovision limits the
Tribunal’s competence to complaints that allege-observance of
the terms of appointment of officials and of theyisions of the Staff
Regulations applicable to them.

7. The Tribunal notes that the complainant’s appealth®
Appeals Council was against the Director-Geneddasion not to pay
him compensation for moral injury, which he clainfedthe “removal”
from his post pursuant to the implementation of ginent 2959,
without considering other options which may havetkieis dignity
intact. However, it is unnecessary to determine thdrethis matter
was within the competence of the Appeals Counsiltheere was an
agreement between the complainant and the Orgaonizat

8. The Tribunal notes the uncontroverted statementghiey
OPCW that within a day of the delivery of Judgm2889 it entered
into discussions with the complainant as to howpiof the decision
in that judgment could be implemented and the raifeagreement
fairly represented their verbal agreement to satisé complainant’s
rights. The Tribunal also notes the uncontrovedidements by the
OPCW that the complainant was permitted to contitmudave full
access to its premises. He retained his acces® bBiégalso enjoyed
all other entitlements of a staff member. In thesgumstances,
the complainant cannot fairly contend that he dat accept the
compensation in full settlement of his claim.

9. It does not seem that the complainant was hastilg a
unceremoniously removed from his post after Judgn2®%9 was
delivered, as he contends. It is apparent thaOREW explored other
alternatives that would have kept his dignity intdte complainant
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could have refused to sign the agreement. The faibis satisfied
that in entering into the agreement, the OPCW it breach its
duty to act in good faith and to respect the compla’s dignity.
Accordingly, the complaint must be dismissed ireitsirety.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 20 Febru2dy4,
Mr Giuseppe Barbagallo, President of the Tribuhat, Michael F.
Moore, Judge, and Sir Hugh A. Rawlins, Judge, biglow, as do |,
Drazen Petrovi, Registrar.

Delivered in public in Geneva on 28 April 2014.

GIUSEPPEBARBAGALLO
MICHAEL F. MOORE
HUGH A. RAWLINS

DRAZEN PETROVIC



