Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

118th Session Judgment No. 3338

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr R.a8ainst the
European Patent Organisation (EPO) on 27 April 208 EPO’s
reply of 16 August 2010, the complainant’s rejoindé9 May 2011
and the EPO'’s surrejoinder of 15 August 2011;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decided to
order oral proceedings, for which neither party &aglied;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant joined the EPO at its branch in Hague on

1 September 1997. He was recruited from the Uritedjdom as a
Dutch national. With effect from 12 December 20@2dst his Dutch

nationality through acquisition of Irish nationglitn March and April

2005 he and his wife were issued with identity saad permanent
residents, i.e. bearing the code “BO-DV”, even ftjouin the

discussions leading up to the issuance of the iigesards the

complainant had taken the position that he andMfis should have
been attributed non-permanent resident status.
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In March and April 2006 he reiterated this positeomd formally
requested that he and his wife be issued idengindsc for non-
permanent residents, i.e. bearing the code “BO”.30viay 2006 the
Head of Personnel Administration referred the matiehe Ministry
of Foreign Affairs (MFA), as the authority to takedecision on the
complainant’s request. The MFA replied on 25 JW9Q®& that, as the
complainant was a Dutch national at the time ofuiément by the
EPO, upon losing his Dutch nationality he had aetthrally fallen
within the category of permanent residents witti@ meaning of the
Vienna Convention on Diplomatic Relations done @& Abril 1961
(hereinafter “the 1961 Vienna Convention”). It addthat Dutch
nationals and permanent residents had a partistdéus as a result of
their link to the host country, and that this liwks not severed when a
staff member gave up her/his nationality while rinmgy in the
country working for an international organisatiddy an e-mail of
28 July 2006, the Head of Personnel Administratiaiified the
complainant of the MFA’s position and informed hthat the EPO
would respect it. On 15 August 2006 the complainmaptied that he
disagreed with that position and he sought the ERGsistance under
Article 28(1) of the Service Regulations for Perem@nEmployees of
the European Patent Office (hereinafter “the SerRegulations”) in
pursuing the matter or a financial contribution #ods a counsel. In a
letter of 4 October 2006 the Principal Director Afiministration
reiterated to the complainant that the EPO wougpheet the MFA's
position and would refrain from taking further acti Should the
complainant wish to contest the MFA’s position gtianal courts, he
would have to do so in a private capacity.

On 19 December 2006 the complainant filed an iateappeal
against that decision but requested that it beopuhold at least until
he had the benefit of a ruling by the national tairfirst instance.
In January 2007 the appeal was referred to thernalteAppeals
Committee (IAC) and registered under reference raunfitl/167/06.
On 10 August 2007 the complainant provided the BR® a copy of
the ruling of the national court of first instanaglivered on 31 July
2007, according to which the complainant’s interestthe matter
was derived from that of the EPO and hence therlatiot the
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complainant, was to be regarded as the interestdg im the dispute.
It was therefore up to the EPO to challenge the MFdecision by
way of arbitration, so the complainant ought tcetak the matter with
the EPO.

On 15 August 2007 the complainant applied for afte® car
registration. As the deadline for his applicatioaswthe end of the
month, he asked the EPO to complete the requirech B89 and to
forward it together with the rest of his documestshe tax authorities
as a matter of priority. On 17 August 2007 the BHB@arded copies
of the complainant’s documents to the MFA with thquest that they
be transmitted to the tax authorities. It nevedhkelrefrained from
submitting Form D39. The complainant protested ragjaihe EPO’s
failure to submit Form D39 together with the reéthts documents
directly to the tax authorities, as per the stadgmocedure. The EPO
responded by sending the complainant’s originaludants directly
to the tax authorities. It nevertheless again ieéich from submitting
Form D39. On 30 August 2007 the complainant infafniee EPO
that the tax authorities had indicated that theyuldodeny his
application for a tax-free car registration, beeabss identity card
bore the code BO-DV for permanent residents. Hee again asked
the EPO to submit Form D39 to the tax authoritig8b August 2007,
as this would allow him to have an appealable dmtiseven if his
application was denied.

By an e-mail of 3 September 2007, the Head of Paedo
Administration informed him that the Central Offit@r International
Tax Affairs had confirmed his status as a perman@sident.
Accordingly, as he did not fulfil one of the maionglitions for the
issuance of Form D39, the EPO had not submittélchié. complainant
replied that same day asserting that he fulfilled tonditions for
a tax-free car registration and that the MFA’s asseent of his
residency status had no bearing on his applicatiothat respect.
He argued that because of the EPO'’s failure to gubonm D39, and
thereby a formal request, there was no decisiothéytax authorities
that he could appeal. As the deadline for appeatirg ruling of
the national court of first instance was approaghime requested a
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meeting with the Administration to discuss the mattn his reply of
4 September 2007, the Principal Director of Admmaison refused
the complainant's request for a meeting and infarniem that
the EPO saw no reason to contest the MFA’s decidi@b July 2006
regarding his residency status. The EPO was noarsy go the
proceedings that he had launched before the nhttooats and it was
his responsibility to decide whether or not he wisho further pursue
the matter. The complainant wrote back that same riding that,
according to the ruling of the national court ogfiinstance, it was for
the EPO to challenge the MFA's decision. He retwdahat he saw
no connection between his application for a tae-fear registration
and the MFA'’s decision and contended that the EPDlamission
of his documents to the MFA constituted an infrimgat of the
Guidelines for the Protection of Personal Data #D&rotection
Guidelines).

On 7 September 2007 the complainant wrote to tlesient of
the Office requesting a review of the EPO’s decision the matter.
Should this not be possible, he asked that hierlete treated
as an internal appeal against the EPO’s refusgkdwgide him with
Form D39 and the decision to attribute to him perem resident
status without providing reasons. He asked thatpttoeeedings on
appeal RI/167/06 be resumed and that the two appmajoined. In
November 2007 the complainant’s appeal of 7 Septerab07 was
referred to the IAC and registered under referenoaber RI/143/07.
In its decision of 23 April 2008 the national apiseeourt ruled that
the MFA’s decision of 25 July 2006 was not an ordath legal
implications within the meaning of the Dutch Gehédministrative
Law Act and was therefore not open to challengesumétional law.
The IAC issued its opinion on 30 November 2009 nemending that
both internal appeals be dismissed. It neverthelkssrecommended
that the complainant be awarded 100 euros in mdaahages for
a breach of the Data Protection Guidelines. By thsision of
27 January 2010, the President endorsed the 1A&€@mmendations.
That is the impugned decision.
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B. The complainant contends that by refusing to assistin his

efforts to obtain non-permanent resident statusthadrivileges that
go with it, the EPO failed to fulfil its obligatientowards him under
Article 28(1) of the Service Regulations. He argthegt the difference
of opinion with the MFA was not just a private neattbetween
himself and the latter and that, in light of theior@al courts’ rulings it
was for the EPO to contest the permanent-residattssattributed to
him by the MFA. Emphasising that the instances hictv the EPO
has an obligation to provide assistance under l&r@8(1) are non-
exhaustive, he alleges that the MFA’s determinatibhis residency
status qualifies as an “attack” within the meandighat article. He
considers that the EPO had an obligation to absist if not under
Article 28(1), then certainly under the generalydoft care it owes to
its employees and that, as it failed to do sopi imas an obligation to
compensate him in accordance with Article 28(2).

In his opinion, the MFA erred in its determinatiaf his
residency status. Since he clearly does not falleureither of the
categories described in Article 22 of the ProtoaolPrivileges and
Immunities of the EPO (hereinafter “the Protocol Privileges and
Immunities”), he should be entitled to the prividsgenjoyed by non-
nationals and non-permanent residents. Indeeds hetj nor has he
ever been a permanent resident in the Netherlamdi$@is no longer
a Dutch national; the fact that he had held Dutetionality at
the time of his recruitment should not have inflcexh the MFA’s
decision. Thus, according to the criteria spelled im the MFA’s
relevant note to all international organisationotén DKP/DIO
2005/220) he should have been considered as a aromapent
resident. He adds that, notwithstanding the abihneMFA’s decision
on his residency status was without legal effestwas confirmed by
the national courts, the privileges and immunitbésEPO staff are
directly derived from the Protocol on Privilegesddmmunities and
the Agreement between the EPO and the KingdomeoNgtherlands
concerning the Branch of the European Patent O#ficEhe Hague,
Including Separate Agreement (hereinafter “the Segiteement”).
Consequently, neither the determination made byMi& on his
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residency status nor the indication on his identitgrd were
constitutive of the rights he may have under the isstruments.

The complainant maintains that the EPO was undebiigation
to submit Form D39 together with the rest of hiswloents to the tax
authorities so as to allow them to make their owseasment of his
residency status. Indeed, the MFA’s determinatibrhie residency
status had no bearing on his application for afeg-car registration,
since the tax authorities apply their own critefta determining
residency status and eligibility to a tax-free ase, which are
different from those applied by the MFA, which,any event, has no
competence to decide fiscal matters. As a resulbh@fEPO’s refusal
to submit Form D39, his application for a tax-fieze registration was
never formally submitted and he was thus deprivieith® benefit of a
decision that he could have challenged before thigomal courts.
This, he argues, amounts to a violation of histagimder Article 6
of the European Convention on Human Rights. He esui® that he
had a legitimate expectation that his application d& tax-free car
registration would be approved, since he fully rifet tax office’s
criteria, as listed on the EPO intranet. He reiesrdnis allegation of a
breach by the EPO of the Data Protection Guidelarat he argues
that his treatment amounted to discrimination owr thasis of
nationality, which is contrary to international aBdropean law.

The complainant claims compensation in an amouuéletp the
taxes he paid on the car that he purchased and darages. He also
claims reimbursement of the legal expenses incuireduding the
fees he paid in pursuing his claims before theonaticourts, as well
as of the travel expenses incurred in connectidgh thie proceedings
before national courts. He seeks interest on atluants awarded from
the date they fell due or the date they were imzlrr

C. In its reply the EPO denies that it had any obigratunder
Article 28(1) to claim non-permanent resident satfor the
complainant and the fiscal privileges that go withContrary to the
complainant’s belief, the Dutch courts did not atsie an obligation
for the EPO to defend his point of view before MEA. In fact, the
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EPO has a certain discretion when acting in thendssork of the
relation with a host State and it is not obligedltm privileges to the
advantage of an employee, if it considers this stifjad and hence
against its general interests in its relation with host State. What is
more, the attribution of permanent resident stabysthe MFA
does not qualify as an insult, threat, defamationattack to the
complainant’s person or property within the mearohdrticle 28(1),
nor can it be considered as injury by reason ofdfiice or duties
within the meaning of Article 28(2). Also, althoudhk general duty of
care owed to staff does not include the obligatoraim for non-
permanent resident status for every employee whadvorefer such
status, the EPO did its utmost to assist the camgia to clarify the
issue of his residency status.

According to the EPO, the privileges and immunité®rded to
its staff, except for Dutch nationals and permanesidents, are laid
down in the Seat Agreement and the Protocol onileges and
Immunities and may be unilaterally determined by Nhetherlands.
The complainant compares himself to any foreigrearuited from
abroad and consistently ignores the relevance eofaht that he had
Dutch nationality at the time of his recruitmenheTEPO fully shares
the MFA's position on the complainant’s status agpexmanent
resident as well as its logic in making this defeation. Accordingly,
as long as the MFA’s position is applied considyetd all Dutch
nationals who give up their Dutch nationality whilerking for the
EPO, there are no compelling reasons for it toeeitbnter into
consultations or arbitration regarding the comglatis residency
status. It adds that it is established practiceedan Articles 8 and 10
of the Seat Agreement, for the MFA to determineadf snember’s
residency status upon receipt of an applicationaforidentity card.
The code on the identity card reflects that statgch is the key to
entitlement of all privileges and immunities stigield in the relevant
agreements. Unclear cases are discussed and deciaeetings with
the MFA. However, the EPO does not have the authtwidecide on
the residency status of its staff under the Seaeément. The right to
a tax-free car purchase, in particular, is not wilpge aimed at
ensuring the unhindered functioning of the EPO, fatiher a fiscal
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privilege granted at the courtesy of the host Saatd as such, it does
not concern one of the complainant’s fundamenggits.

The EPO submits that, as it had no obligation tintlnon-
permanent resident status for the complainant bheddsultant fiscal
privileges, it clearly had no obligation to fill b&rorm D39 and to
submit it along with his application for a tax-frear purchase to the
tax authorities. It explains that privileges arearged under the
relevant agreements in the interest of the EPOfarathe advantage
of staff. Hence, applications for tax exemptions smbmitted by the
EPO, which must therefore ensure that the fornsighs bear the
correct data. It adds that an employee’s entitlérfeen tax exemption
is proven by her/his identity card, which reflettsr/his residency
status, and that there is only one definition affmment residency,
whether for the purpose of an identity card ordisgrivileges. The
fact that without the EPO’s cooperation the commaat has no
possibility to obtain an appealable decision by tdve authorities is
not enough to create an obligation for the EPO dquest a tax
exemption for him.

The EPO also points out that the complainant wHg &uwvare as
early as 2005 of the MFA’s and the EPO'’s positionhis residency
status and cannot therefore claim that he haditnkege expectation
that he would be granted fiscal privileges. It @snany violation of
the Data Protection Guidelines, noting that alltted complainant’s
personal data that was transmitted to the MFA wasady in its
possession. It invites the Tribunal to dismissabmplainant’s claims
and to order that he bear the costs of the inteappkal, as well as
the costs of the proceedings before national cositee it was his
personal choice to initiate such proceedings.

D. In his rejoinder the complainant reiterates hisuargnts. He
insists that the EPO was under an obligation tarsuborm D39 to
the tax authorities, together with a statementicmifig his status as a
non-permanent resident, and to provide as evidehdteat status an
extract from the Municipal Personal Records Datapahowing
his current nationality and immigration from abroadthe time of
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recruitment. He denies that already in 2005 he kriavlight of the
MFA’s assessment of his residency status, that baldvnot be
eligible to a tax-free car registration. He poiatg in this regard that
the MFA’s assessment was at the time the objelgtgafl proceedings
before national courts and that the matter hadbeen definitively
decided. He adds that, as he has exhausted thes meegdress open
to him under Dutch law, the Tribunal remains théydorum which
can guarantee respect for his right to a fair.trial

E. In its surrejoinder the EPO maintains its positioriull. It notes
that the extract from the Municipal Personal Resoidatabase
referred to by the complainant in his rejoinder wateed among the
documents that the EPO forwarded to the MFA with thquest that
they be transmitted to the tax authorities. Howeasrno reference to
that extract was made in either the confirmationhef complainant’s
status as a permanent resident from the CentraiceOffor
International Tax Affairs or the ruling of the ratal appeals court, it
must be considered irrelevant for the reasoninghe$e institutions.
The EPO considers that it fully honoured its dutgare towards the
complainant by requesting clarification of his desicy status and it
asserts that it could not possibly have providedtéix authorities with
information regarding the complainant’s residentgtus which, it
knew full well, had not been approved by the MFA.

CONSIDERATIONS

1. The complainant filed an appeal, registered undfarence
number RI/167/06, in which he challenged the EP@esision of
4 October 2006 whereby the latter accepted the fezmtion adopted
by the MFA of the Netherlands regarding his dedignaas a
permanent resident and denied his request for legaistance
under Article 28(1) of the Service Regulations. $db&sequently filed
another appeal, registered under reference numbdrd3R07, in
which he challenged the EPO’s decision of 3 Sep&r2B07 not to
send Form D39 to the Dutch tax authorities sineechmplainant was
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regarded as a permanent resident and thereforeligittle for a tax-
free vehicle registration.

2. The IAC joined the complainant’s internal appedis.its
opinion of 30 November 2009 it considered the alspda be
“admissible, but for the most part unfounded”. Sipeally, it found
that the EPO was not liable under Article 28(2) tbé Service
Regulations as there was no causal link betweennfbey suffered
and the complainant’'s office or duties, “especialy the Principal
Director of Administration expressly informed theomplainant] on
4 October 2006 that the Office did not share higaleview and
explained why [...].” It considered that the EPO Halfilled its duty
of care when “[bly letter of 3 May 2006, the Offickescribed the
[complainant’s] situation to the [MFA] and askeddatset out its legal
position on his specific cases” and “[h]aving reeéi a reply, the
Office informed the [complainant] of the [MFA’s]dal position and
told him that it would respect it”. The IAC unaniogly took the view
that “the line of argument put forward by the [MFAst be regarded
as reasonable” and as such, the EPO had no duiyteovene or
to take additional steps to assist the complaingm. IAC concluded
that “the Office did not infringe its special dutp assist under
Article 28(1) or (2) [of the Service Regulationsi,its general duty of
care”.

3.  With regard to the subject of appeal RI/143/07, A€
unanimously found that “the Office hamb duty to fill in Form D39
for the [complainant] andorward it to the Netherlands tax office”
[original emphasis]. It further stated that “aneimtational organisation
cannot have a duty to fill in and forward an apgiicn for an
exemption from national taxation on behalf of amplayee even when
it legitimately takes the view that the employee Im® substantive
entittement to the exemption sought. This applieeneif the
employee has produced all the documents needeceéo time formal
requirements. Since the Organisation was not meréte
[complainant’'s] agent, but rather itself the pagpplying to the
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Netherlands authorities, it was entitled to exerdgts discretion and
decide on its own authority whether or not toifillForm D39.”

4. The IAC found in favour of the complainant regaglitne
issue of data protection. It concluded that the BR@ “infringed
Article 13 [of the Data Protection Guidelines] bynlawfully
forwarding the [complainant’s] personal data to {iMFA]” and
recommended a payment of 100 euros as “reasonabipensation
for the breach”, considering that the “unlawfullprivarded data
relating to the contract of sale was not of a higignsitive nature”.
As the IAC found that both appeals were for the tpast unfounded,
it recommended that the complainant bear his costs.

5. In the present complaint, the complainant impughs t
President’s decision, notified to him by letter 2f January 2010,
to reject appeal RI/167/06 in its entirety, to gayn 100 euros as
compensation for the breach of the Data ProtedBardelines, and
to reject the rest of his claims in appeal RI/1Z343 unfounded. He
bases his complaint on five grounds. First, the BRiled in its
obligation under Article 28(1) of the Service Regjigns to assist him
in his efforts to obtain non-permanent residertustand the attendant
privileges. Second, the MFA erred in its determorabf his status as
a permanent resident and its decision on his mesjdstatus was
without legal effect. Third, the EPO was under hhgation to fill out
Form D39 and submit it together with the rest af thocuments to the
tax authorities in order to allow them to make tloein assessment of
his residency status. Fourth, by forwarding hisliapfion for a tax-
free car registration to the MFA without his priconsent, the EPO
breached the Data Protection Guidelines. Fifth BR® discriminated
against him on the basis of nationality.

6. The Tribunal finds the complaint receivable butaurfded
in its entirety. Article 28 of the Service Regutais provides, in
relevant part, as follows:

“(2) If, by reason of his office or duties, any pement employee [...] is
subject to any insult, threat, defamation or attéxkhis person or
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property, the Organisation shall assist the em@pye particular in
proceedings against the author of any such act.

(2) If a permanent employee [...] suffers injury t@ason of his office or
duties, the Organisation shall compensate him ifas@s he has not
wilfully or through serious negligence himself po&ed the injury,
and has been unable to obtain full redress.

® [17

7. The Tribunal is of the opinion that the EPO had no
obligation to intervene further on the complainarfiehalf with regard
to his residency status. The fact that the MFA rmeiteed that the
complainant was a “permanent resident” cannot basidered an
“insult, threat, defamation or attack to his person property”,
particularly considering there was no direct linkhis office or duties.
The Tribunal finds that the EPO fulfilled its dubf care towards
the complainant in this regard and the MFA’s assess of the
complainant’s residency status (that he was a Doational at the
time of taking up duties with the EPO and was aatically
classified as a permanent resident within the nmgaoif the 1961
Vienna Convention upon giving up his Dutch natidgaland
becoming an Irish national) was not an arbitranciglen. This
treatment cannot be considered as discriminationthen basis of
nationality.

8. The Tribunal’s case law provides that “it is neithe
unreasonable nor discriminatory for an internaticorganisation to
establish objective criteria, applicable in all @son the basis of
which it may presume a person has made his or bemgnent
residence in a particular country. And in estalitighobjective
criteria, it is neither unreasonable nor discrinma to set specific
periods of permanent residency. Further, it is moteasonable or
discriminatory to select different periods for thowho are taking
up duty in the country of their nationality and ¢$kowho are taking
up duty in a country of which they are not natighalsee
Judgment 2925, under 5). Considering this, theuhah finds that the
reasoning of the MFA, as set out in its letter 5fJ2ly 2006, was not
flawed. In that letter, the MFA specified that @cdhconsidered the
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provisions relating to privileges and immunitieadaheir exceptions)
found in the 1961 Vienna Convention, the Memorandwmn
Understanding between the EPO and the Netherlémel$rotocol on
Privileges and Immunities and the Seat Agreemettenwtaking
decisions regarding the identity card code usedHherregistration of
staff members. The Tribunal notes that one of tagraphs in the
Preamble of the 1961 Vienna Convention reads evagit part: “The
States parties to the present Convention [...] [zedlihat the purpose
of such privileges and immunities is not to benigfiividuals but to
ensure the efficient performance of the functiorfs diplomatic
missions as representing States”. The Tribunalhéurtnotes that
throughout the Convention, nationals and permamesidents are
considered as being in similar categories of stéfi regard to limited
privileges and immunities. It is also useful toenthat Article 22 of
the Protocol on Privileges and Immunities provithed:
“No Contracting State is obliged to extend the pey@s and immunities

referred to in Article 12, Article 13, Article 14ub-paragraphs (b), (e) and
(9), and Article 15, sub-paragraph (c), to:

(a) its own nationals;

(b) any person who at the time of taking up hiscfions with the
Organisation has his permanent residence in trae $ind is not an
employee of any other inter-governmental orgarosatihose staff is
incorporated into the Organisation.”

The Tribunal finds that the specification “at thene of taking
up his functions with the Organisation” applies ooy to a staff
member who was a permanent resident of the Staieeooed at the
time of joining the Organisation, but also to dfsteember who was a
national of that State at the time of joining theg&hisation. It is
logical to apply it in both situations becausea gtaff member who is
a permanent resident (at the time of taking upfumstions) gains no
privileges even upon a change of permanent resydeacng her/his
employment with the Organisation, it is clear thia¢ same logic
should apply to a staff member who is a nationahefhost State and
who later changes her/his nationality (a situageen more unusual
than a change of permanent residence and in wheehirtk with the
host State is stronger). Therefore the Tribunaddithat the MFA’s
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decision to automatically assign the complainant [&ving
“permanent resident” status for his identity capbm his change of
nationality (while still living and working in théetherlands) was
consistent with the rationale of the system aschatmve.

9. Regarding the claim that the EPO had an obligattofill
out and forward Form D39 to the tax authoritieg Tribunal finds
that the complainant was properly identified aseananent resident
and, therefore, not only was the EPO under no atitig to fill out
Form D39 knowing that his status as a permanerdeesprevented
him from being eligible for the tax-free vehiclegigtration, but it
could not fill out and forward that form.

10. The IAC found that “the Office’s forwarding to thgIFA],
without the [complainant’s] prior consent, of infaation relating to
the contract of sale concluded by him was a breddata protection
requirements”. The Tribunal finds that the IAC’'scoenmendation,
endorsed by the President, to award the complaibh@@teuros in
compensation for that breach, is sufficient compgéas.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 15 May 401
Mr Giuseppe Barbagallo, President of the Tribuivg, Dolores M.
Hansen, Judge, and Sir Hugh A. Rawlins, Judge, lsidow, as do |,
Drazen Petrovi, Registrar.

Delivered in public in Geneva on 9 July 2014.

GIUSEPPEBARBAGALLO
DOLORESM. HANSEN
HUGH A. RAWLINS

DRAZEN PETROVIC
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