Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

118th Session Judgment No. 3339

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr S.D.S. agairtke
International Criminal Court (ICC) on 5 March 201Be ICC'’s reply
of 27 June, the complainant’s rejoinder of 28 Augarsd the ICC's
surrejoinder of 5 December 2012;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has agupli

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant is a serving official of the ICCt the material
time he was a Legal Officer in the Trial Divisio@hambers. On
31 March 2010 he requested authorisation to worktpae in order
to finish his PhD degree. His request was approzed he was
placed on 50 per cent pditne employment from 1 May 2010 until
31 January 2011. In a letter to the Registrar ef fBC supporting
the complainant’'s request, Judge A.F., the Presidénthe Trial
Division, enquired whether the complainant would d&ejible to
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receive remuneration for any additional hours hes wequired to
work beyond his 50 per cent work schedule. The fCbieHuman
Resources responded in a memorandum of 9 JunetBaflfinancial
compensation for overtime was not available forffsia the
Professional and higher categories, regardlessheaf £mployment
schedule.

On 7 October 2010 the complainant wrote to the ey
requesting, in accordance with Section 9.2 of Adstiative
Instruction ICC/AI/2008/006 on Pafime Employment of Staff
Members (hereinafter ICC/AI/2008/006), remunerationthe hours
that he had worked overtime. On 26 January 201adaén wrote to
the Registrar, reiterating this request. He indidathat in the nine
months of his paftime employment he had worked a total of
370 hours’ overtime for reasons beyond his controparticular, the
workload of Trial Chamber II, to which he was asgsid, was such
that the Judges had asked him to carry out a numbéasks that
required him to work overtime, a fact of which thegre fully aware.
In the ensuing exchanges between the RegistrageJAd-. and the
Chief of Human Resources there was agreementhbatamplainant
was not entitled to financial compensation for tivee. By a
memorandum of 4 April 2011, the Registrar inforntieel complainant
that his request could not be granted becauseugnirsto Staff
Rule 103.15(b), which was the applicable rule artdctv was not
overridden by ICC/AI/2008/006, the Court did nobyde financial
compensation for overtime work to staff in the [Besfional and higher
categories. The complainant requested a reviewhaf tlecision.
His request for review was rejected and on 24 R@id he filed an
appeal against the Registrar’'s decision not to tgham financial
compensation for his overtime work.

In its report of 31 October 2011, the Appeals Bofnahd that
Staff Rule 103.15 and Section 9.2 of ICC/AI/200&@bd not entitle
the complainant to monetary compensation for thdittal hours
worked in excess of his normal work schedule, hat he should be
given compensatory time off for those additionalitso However, it
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recommended that in this case the Registrar shiastéad consider
paying him for the additional hours under Staff &kdl12.2, which
allows the Registrar or the Prosecutor to make »aemion to the
Staff Rules in specific cases, particularly becabeecomplainant had
been assured by his supervisors that he would bhandially

compensated for his additional hours of work. Byledter of

22 November 2011, the Registrar informed the comafld of her

decision not to accept the Board's recommendatidiat is the
impugned decision.

B. The complainant asserts that Section 9.2 of ICQ@Z18/006
entitles him to remuneration for the additional tsohhe worked in
excess of his normal working schedule during th@odeof his part-
time employment. He argues, in particular, that légal position of
parttime staff members working additional hours is tatpd by
Section 9.2 of ICC/AI/2008/006, not by Staff Rul@3115(b). Indeed,
not only does Section 9.2 deal with a situation regfulated in the
Staff Rules — in fact the latter do not even mentibe possibility
of parttime work — but it also protects staff members amnt-pme
employment by providing for their pmata remuneration for
additional hours worked up to the normal Hithe schedule. In effect,
one regime applies to “additional hours” of work tapthe fulttime
schedule and another to “overtime” work beyond fé-time
schedule.

He explains that, if Staff Rule 103.15(b) were adguplicable
to staff members working part time, then the secerdtence of
Section 9.2 would not be necessary, which wouladdrary to the
principle that rules cannot be presumed to be megtess. Contrary
to the ICC’s contention, Section 9.2 contains arigabon to
remunerate — not a description of the method ftoutating overtime
compensation — and must be given priority overfSRate 103.15(b)
on the basis of thiex specialis derogat generali principle. In addition,
Section 9.2 does not differentiate between stakbgmies — a plain
reading indicates that it regulates all garte staff members required
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to work in excess of their normal schedule — aretettis nothing in
ICC/AI/2008/006 suggesting that it does not applgtaff members in
the Professional and higher categories. A differgterpretation of the
provision would, in any case, be discriminatory.

The complainant also asserts that the additionakshthat he
worked in excess of his hormal working scheduleewexceptional”
within the meaning of Section 9.2 of ICC/AI/2008800He denies
having forfeited his right to remuneration underct®mn 9.2 simply
because he systematically worked beyond his normaiking
schedule. In fact, Section 9.2 refers to the “ndsohedule”, which in
his case was the 50 peent employment schedule, and the Registrar
has failed to demonstrate that the additional hauwsked by him
fell within the “normalised” category of overtimén his view, the
Registrar’s interpretation of Staff Rule 103.15{®)flawed, because
it implies that a partime staff member could systematically be
required to work as many hours as a-fulle staff member without
compensation and effectively have the same worldogedule as
a full-time staff member for half the pay. He submits thiae
clear wording of Section 9.2 of ICC/AI/2008/006,upted with his
supervisors’ support, created in him a legitimatpegtation that he
would be financially compensated for his additiomalirs.

The complainant asks that the ICC be ordered to Ipay
remuneration on a pr@ta basis for the 370 hours of work performed
in addition to his regular patime working schedule, together with
monthly compound interest at the rate of 5 per pemtannum from
due dates. He seeks payment of a proportional amoaontributions
to his United Nations Joint Staff Pension Fund (8RB) account. He
also claims remuneration for the 35 hours of wqgrkrg by him in
private time on pursuing his claim.

C. In its reply the ICC submits that remuneration forertime
work was never a term or condition of the complaiisaappointment
and therefore the complainant cannot retroactivelgim such
remuneration.
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It maintains that, as a Professional staff menmther complainant
is required under Staff Rule 103.15(b) to perforis duties in line
with his responsibilities “outside [his] working fexdule to the
extent required by service”. Thus, he is not eitto monetary
compensation for overtime, irrespective of his {iane work
schedule. It explains that the rule according tactistaff in the
Professional and higher categories do not receivenetary
compensation for overtime is derived from the I@@dl framework
and from the distinction in Staff Rule 103.15 betweProfessional
and General Service staff, which shows that it ma&ager the intention
of the drafters of said rule to award such comptmsahad this been
the case, a specific provision to that effect wdwddle been included
in Staff Rule 103.15. This position, it arguesfuly supported by the
Tribunal’s case law.

According to the ICC, Staff Rule 103.15 is the i rule
regulating overtime work and ICC/AI/2008/006 must interpreted
in the light of that rule. In effect, Staff Rule 3.@5 is higher in
the hierarchy of norms and must thus prevail inecas conflict.
Moreover, Section 9.2 of ICC/Al/2008/006 simply geebes
procedures for the implementation of Staff Rule.183and cannot
modify it, extend its reach or impose conditionst mareseen in
said Rule. As Section 9.2 is subordinate to StaffeRL03.15, the
lex specialis derogat generali principle cannot apply in the present
case.

The ICC asserts that Staff Rule 103.15 is applecablall staff,
irrespective of whether they are in ftiline or partime employment.
In support of its assertion, it points to the alegeof any indication in
ICC/AI/2008/006 that the intention of the drafteras for Section 9.2
to apply to staff in the Professional and highdegaries and to the
fact that Staff Rule 103.15 makes no distinctiotwieen fulttime and
parttime staff, but only between Professional and Gan&ervice
staff. It adds that, even assuming that Sectionaidies to staff in
the Professional and higher categories, it canmany event apply
to the complainant, because he has not establiihad he was
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“exceptionally” required to work in excess of hisrmal working

schedule. Referring to the stipulation in Staff &kudl03.15(a) that
Professional staff shall “endeavour to perform rtheigular duties
within their working schedule”, it contends that tbomplainant has
not shown that the duties which he performed dudwgrtime were
not his regular duties or that he could not hawéopmed them within
his working schedule.

The ICC denies that its interpretation of the aggille provisions
is discriminatory, pointing out that the positiorf Brofessional
staff members is relevantly and objectively difféar&éom that of staff
members in the General Service category and teadiitinction made
in the applicable rules is therefore justified. cibntends that, as
the complainant was notified by his supervisordh&f Presidency’s
advice that he should not work additional hourschenot claim to
have had a legitimate expectation to be remunefatdus overtime.

D. In his rejoinder the complainant rejects the ICEntention

that overtime remuneration was never a term or radition of his

appointment. He points out in this regard thatThbunal has treated
the expression “non-observance [...] of the termamfointment of
officials” in Article Il, paragraph 5, of its Sta®ias being sufficiently
wide to cover obligations arising from the relasbip created by
the appointment. As Section 9.2 of ICC/AI/2008/Gabs within the

scope of his relationship with the ICC, which wasated by his
appointment, the complaint is fully receivable.

He takes issue with the ICC’s implicit assertioattthe duties
assigned to him could have been performed withs parttime
working schedule, which he considers a slanderigoplofessional
reputation. Moreover, he questions the relevancdtsoflistinction
between “regular” and “neregular” duties and affirms that the work
performed by him during overtime was entirely anceatly related
to his regular duties. He refers in this regardhe affidavits from
Judge V.d.W., his immediate supervisor, and Judg€.,Bthe
Presiding Judge of Trial Chamber I, as well ashte Overtime
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Records, signed by the latter, all of which he agjsdo his complaint
brief. He explains that he never received a formstruction to stop
working overtime and he argues that, even if thid been the case, he
could not have refused assignments given to hifmiggupervisors, in
light of his obligation under Staff Rule 103.15.

The complainant requests, alternatively to hisnclfor 5 per cent
compound interest on the amount due to him for3#h@ hours of
work performed in addition to his regular pinhe working schedule,
such other compensation, as the Tribunal may cendar for the
belated payment of a clear entitlement. He incie&sd8 the hours of
work spent by him in private time on pursuing Haira and for which
he requests remuneration. He seeks a formal apdtogy the ICC
and an order that it retract the defamatory stam¢snmade against
him and that it pay the ICC Staff Council 500 eufmsassisting him
with his complaint.

E. Inits surrejoinder the ICC maintains its positiarfull. It submits
that the affidavits relied upon by the complaindatnot establish that
the duties which he performed during overtime weoé his regular
duties within the meaning of Staff Rule 103.15@)that it was not
possible for him to carry them out within his regulworking
schedule. It denies having in any way slanderedctimaplainant’s
professional reputation and it invites the Triburtal reject as
irreceivable the additional claims put forward bmhn his rejoinder.

CONSIDERATIONS

1. In the period from 1 May 2010 until 31 January 2Qhé
complainant worked on a 50 per cent gane basis. During this
period he accrued 370 hours of overtime. Followtimg rejection of
his request for remuneration for the additionalredoe had worked
(Registrar’s decision dated 4 April 2011), he apgxtdéo the Appeals
Board which, based on the interpretation of StaffeR103.15 and
Section 9.2 of ICC/AI/2008/006, recommended ir8itsOctober 2011
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report that the complainant was not entitled to fetary

compensation for additional hours worked in excekssis normal

working schedule” and that he should be given “cengatory time
off for the additional hours”. The Board also recoemded that
“the Registrar consider making an exception in td@se under Staff
Rule 112.2 to pay for the additional hours of oweet the

[complainant] worked”, especially because the camgalnt had been
“assured by his supervisors that he would be firzdigccompensated
for the extra hours he [had] worked for the Tridla@ber”. In her
final decision dated 22 November 2011, the Registegected the
recommendations of the Appeals Board, stating ttiatcomplainant
had not established that he had been “exceptionadjyired to work
in excess of [his] normal working schedule”, andttbhe found “no
exceptional circumstances to make an exceptiortéfi Bule 103.15
to pay for additional hours of overtime work torff}i as a staff
member in the Professional category”. The compidiapugns this
decision in the present complaint.

2. The complainant bases his complaint on the plaading
and interpretation of two provisions, namely Stafile 103.15 and
Section 9 of ICC/AI/2008/006.

Staff Rule 103.15, entitled “Overtime and compenisattime
off”, provides:

“(a) Staff members shall endeavour to perform thegular duties within
their working schedule.

(b) Staff members in the Professional or highetegaries shall be
required to perform their duties in line with tresponsibilities outside
their working schedule to the extent required hyise. The Registrar
and the Prosecutor, as appropriate, may exceptyongiant
compensatory time off for overtime work.

(c) Staff members in the General Service categdrg are requested by
their supervisor to perform duties in additionheit working schedule
shall be entitled to compensation for their oveetimork. Subject to
the exigencies of service, overtime shall normbhkycompensated by
way of granting compensatory time off. If compepsattime off
cannot be granted due to operational needs of thet,Givertime may
exceptionally be compensated by payment.”
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Section 9 of ICC/AI/2008/006, entitled “Overtimgsrovides:

“9.1. Part-time staff members are not expected twkwovertime at
weekends or on official holidays, and they are eatitled to night
differential in cases of shift work.

9.2. Part-time staff members who are exceptionatyuired to work in
excess of their normal schedule shall be remurgrattehe straight time
rate for additional hours worked up to the norntdlesiuled working week
of full-time staff members. Thereafter, they shélé compensated
according to the conditions governing compensdtioovertime work.”

3. The Tribunal notes that the principlelex specialis derogat
generali is not applicable in the present case, as theme onflict of
norms. In any event, this principle cannot be aapto laws which, as
in the present case, are not at the same leveedrbhy. With regard
to the ICC’s objection to receivability, the Trikalrconsiders that it is
unfounded. As the main issue raised in the complaimne of non-
observance of the complainant’s terms of appointirtee complaint
falls squarely within the Tribunal’'s competence @thus receivable.
The Tribunal notes, without commenting on the rseoit the claim,
that the complainant’s request for a formal apolagyot within its
remit to order.

4. Contrary to the ICC’s assertions, the Tribunal kottat
Section 9 of ICC/AI/2008/006 applies to all stafémbers, including
those in the Professional category, which is sppedif referred to in
Section 7.3. By this administrative instructione tiCC adopted a
regime specifically adapted to part-time employmedith in the
Professional and General Staff categories. Seéistipulates that all
part-time staff members shall be remunerated feraitiditional hours
worked up to the full-time working schedule andlsbaly thereafter
be compensated for any overtime work in accordanith Staff
Rule 103.15.

5. Section 9.2 of ICC/Al/2008/006 also provides that
“[plart-time staff membersvho are exceptionally required to work
in excess of their normal schedule shall be renatgdr [...]”
(emphasis added). The Tribunal is of the opiniat the fact that the
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complainant’s supervisors asked him to work beydwsl regular
working hours (50 per cent employment) is enoughfuifil the

requirement of “exceptionality”, as his supervisoegjuests have to
be attributed to the ICC. The opinions of the Chaf Human
Resources and Judge A.F., the President of thd Diasion, are
therefore irrelevant. Contrary to the ICC’s assertithe affidavits
from Judge V.d.W., the complainant's immediate suger, and
Judge B.C., the Presiding Judge of Trial Chambeadlwell as the
complainant’s Overtime Records, which are signedJbgige B.C.,
sufficiently prove that the complainant was reqdite fulfil duties

outside his regular working schedule. As far as izl “regular
duties” is concerned, the Tribunal considers the term refers
simply to duties which are assigned in line witle #mployee’s job
description and which can be fulfilled within thegular working
schedule. Any additional work requested and/or ireduoutside that
schedule is to be considered “exceptional”.

6. In light of the above considerations, the impugdedision
(22 November 2011) as well as the decision to deeycomplainant’s
request for remuneration for the 370 additionalreauorked (4 April
2011) must be set aside. The ICC shall pay the ngmt on a
pro-rata basis for the 370 hours of additional warkich he
performed outside his regular working scheduleg®&0cent part-time
employment), together with interest at the raté per cent per annum
from due dates to the date of final payment. Itlishiso pay a
proportional contribution to his UNJSPF accountpesvided for in
the UNJSPF rules. As the complaint succeeds, tled@ll pay him
costs in the amount of 1,200 euros. All issuesdiractly referred to
in this decision are either irrelevant or have babsorbed under a
larger topic.

10
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DECISION

For the above reasons,

1. The Registrar's decisions of 4 April 2011 and 22/&mber 2011
are set aside.

2. The ICC shall pay the complainant on a pro-ratasbfs the
370 hours of additional work which was done outsigeregular
50 per cent working schedule, together with intea¢$he rate of
5 per cent per annum from due dates to the ddieadfpayment.

3. It shall pay a proportional contribution to the qaainant’s
UNJSPF account, as provided for in the UNJSPF rules

4. It shall also pay him costs in the amount of 1,80@ps.

5. All other claims are dismissed.

In witness of this judgment, adopted on 9 May 2014
Mr Giuseppe Barbagallo, President of the Tribuivdg, Dolores M.
Hansen, Judge, and Sir Hugh A. Rawlins, Judge, lsgdow, as do |,
DraZzen Petrovi, Registrar.

Delivered in public in Geneva on 9 July 2014.

GIUSEPPEBARBAGALLO
DOLORESM. HANSEN
HUGH A. RAWLINS

DRAZEN PETROVIC
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