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Date

1.

Place

Agenda

In accordance with the provisions adopted by the Governing Body at its 254th
Session (November 1992),! it is proposed that the 90th Session (2002) of the
International Labour Conference should open on Tuesday, 4 June 2002.

It is proposed that the session be held in Geneva.

The Conference will have before it the following standing items:

—  Reports of the Chairperson of the Governing Body and the Director-General.

—  Programme and budget and other financial questions.

— Information and reports on the application of Conventions and Recommendations.

The agenda of the 89th Session (2001) of the Conference, as determined by the Governing
Body at its 274th Session (March 1999), includes the following three items:

1. Safety and health in agriculture (second discussion).
2. Promotion of cooperatives (first discussion).
3. Social security — Issues, challenges and prospects (general discussion).

During its discussion in November 1999, the Governing Body requested the Office to
report to it at its present session on three preliminary questions: the timing of decisions to
place items for general discussion on the agenda of the Conference, the question of the
protection of workers in situations identified by the Committee on Contract Labour, and
the procedure related to the item concerning the promotion of cooperatives.

Timing of decisions. Under the existing procedure, all items placed on the agenda of the
Conference are sdected by the Governing Body more than two years in advance, i.e. in
March 2000 for a discussion at the Conference in June 2002. Such an extensive period of
time is clearly required for standard-setting items. In order to prepare such an item,
normally at least 26 months are needed between the decision taken by the Governing Body
and its discussion at the Conference. Thus, the timing of decisions concerning standard-
setting items should not be modified and, if the Governing Body wishes to place such an
item on the agenda of the Conferencein 2002, its decision has to be taken in March 2000.

However, the possibility of deferring decisions on items for general discussion was raised
in November 1999 by several members of the Governing Body. The purpose of sdecting a

! GB.254/16/19, para. 5.
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10.

guestion for general discussion closer in time to the session of the Conference at which this
item is to be discussed would be to enable a more topical choice of issues. There is no
doubt that the process of preparing items for general discussion is more flexible than that
for standard-setting items. According to the Standing Orders of the Conference, a general
discussion item requires the preparation of a report which must reach the governments not
later than two months before the Conference at which this question is to be examined.?
Several months are needed to trandlate, edit and print such a report. Nevertheess, the most
time-consuming part of the preparations is the organization of regional consultations on
these items and the incorporation of the results in the report. According to current Office
practice, such consultations are conducted on a regular basis in order to solicit and reflect
the views of congtituents more universally. If the Governing Body considers that these
regional consultations are useful and that they should be pursued, note should be taken that
eight months are needed to organize them, prepare the report and communicate it on time
to governments. Consequently, a decision to place a general discussion item on the agenda
of the Conference could be deferred, but not later than until the following session of the
Governing Body, i.e. from March until November of the same year.

In some cases, the Governing Body could sdect items for general discussion which might
result in subsequent standard-setting action. Such items are governed by the same rules as
other general discussion items as far as the first Conference discussion is concerned.
However, a subsequent standard-setting action on the same question can normally only
take place three years after the first discussion.®

In summary, the Governing Body is invited to consider whether it would wish to modify
the timing of decisions to place items for general discussion on the agenda of the
Conference. If so, the items proposed would be divided into two categories:

(@) standard-setting items that would be sdlected in March for discussion at a session of
the Conference 26 months later;

(b) general discussion items which could be sdected not later than November for
discussion at a session of the Conference 18 months later.

Protection of workers in situations identified by the Committee on Contract Labour. As
recalled at its November 1999 session, the Governing Body was invited by a Conference
resolution of 1998 to place this item on the agenda of a future session of the International
Labour Conference “with a view to the possible adoption of a Convention supplemented
by a Recommendation [...] so that this process is completed no later than four years [i.e.
2002] from now.”* This Resolution would imply that —

2 Article 11ter of the Standing Orders of the Conference.

3 This is because after the general discussion, the Governing Body would have to decide to place
thisitem for standard setting on the agenda of another Conference, and such a decision would have
to be taken in March two years before the Conference at which the item was discussed. One
example is the case of the revison of the Fee-Charging Employment Agencies Convention
(Revised), 1949 (No. 96). This question was placed on the agendain November 1992 for a genera
discussion in June 1994. By a Governing Body decision in March-April 1995, this item was placed
on the agenda of the Conference in 1997 for standard setting. Following a single discussion
procedure, the Private Employment Agencies Convention (No. 181) was adopted in June 1997.

* Record of proceedings, International Labour Conference, 86th Session (1998), Val. 11, pp. 33-34.
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(@ an item on the question Protection of workers in situations identified by the
Committee on Contract Labour should be placed on the agenda of the Conference in
2002;

(b) this would be an item for standard setting with a view to the possible adoption of a
Convention supplemented by a Recommendation;

(c) thisitemwould be considered in a single discussion at the Conference.

Accordingly, the Governing Body should, at its present session, consider placing the
question of the protection of workers in situations identified by the Committee on Contract
Labour on the agenda of the Conferencein 2002.

11. As it stands, the Conference resolution instructs the Governing Body to pursue the
examination of the issues that arose out of the work of the Conference Committee on
Contract Labour in 1998. In this respect the Governing Body requested the Office to report
on the progress of work at its present session.

12. As regards the progress of work it can be noted that since 1998 the Office has
commissioned 27 national studies on the need for protection of workers in specific
situations.” Five informal regional meetings have been held in order to examine the result
of these studies.® The outcome of this preparatory work tends to confirm that there is a
need to address the important problem of the insufficient protection of workers in certain
situations, and that this problem could be addressed by standard-setting action by the
Conference. This work is also preparatory to the Medting of Experts on Workers in
Situations Needing Protection, which the Governing Body decided to hold at its 275th
Session (June 1999)" and which will be held from 15 to 19 May 2000. The Mesting of
Experts will also address the question of thetitle of thisitem.

13. Against that background the Governing Body is invited to proceed in two stages. In
accordance with the 1998 Conference resolution, the Governing Body at its present session
should place the question of Protection of workers in situations identified by the
Committee on Contract Labour (under this provisional title) on the agenda of the 90th
Session of the Conference. At its 278th Session (June 2000) and, if necessary, its 279th
Session (November 2000), the Governing Body will have the opportunity to review the
recommendations of the Meeting of Experts held in May and to take the final decision for
further preparatory work. As regards the title of this agenda item, which derives from the
Conference resolution, it could be modified by the Governing Body in June or later on
taking into account the results of the Mesting of Experts.

14. Promotion of cooperatives. In accordance with the Governing Body’s decision of March
1999 to hold a first discussion on this item at the 89th Session (2001) of the Conference, a
second discussion will take place on this subject at the Conference in 2002. In November
1999 the issue was raised of whether the Governing Body at the present stage could decide

® Studies were commissioned from the following countries: Argentina, Australia, Brazl, Chile,
Czech Republic, France, Germany, India, Idamic Republic of Iran, Italy, Hungary, Japan,
Morocco, Mexico, Nigeria, Pakistan, Peru, the Philippines, Poland, Russian Federation, Sovenia,
South Africa, Trinidad and Tobago, United Kingdom, United Sates, Uruguay and Venezuela.

® Meetings have been held in Santiago, Manila, Budapest, Y aoundé and New Y ork.

"GB.275/9, paras. 4-8.
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15.

16.

that this question should be prepared according to the single discussion procedure. In
accordance with the March 1999 decision, the Office has already prepared and transmitted
to governments the preiminary report and questionnaire required under the double
discussion procedure® This report and questionnaire do not and cannot serve the same
purpose as the summary report which would have been prepared had a single discussion
procedure been adopted.® It would thus not be feasible to prepare the question of the
promotion of cooperatives under a single discussion procedure in time for the 89th Session
(2001) of the Conference. Furthermore, the preparations undertaken so far have revealed
several technical problems which will require a close examination in the course of two
Conference discussions in order to reach a consensus. They include questions such as a
possible limitation of the powers of the State to manage cooperative enterprises; equality
of treatment between cooperatives and other forms of enterprises; the withdrawal of
subsidies and the eimination of tax privileges; and the privatization of cooperative support
services such as management training, technical consultancy, financial accountancy and
investment mobilization.

The agenda of the Conference in 2002 would thus include a standard-setting item on the
promation of cooperatives for a second discussion. Furthermore, in line with the 1998
Conference resolution, the question of protection of workers in situations identified by the
Committee on Contract Labour should be placed on the agenda of that session of the
Conference, and this would, in principle, constitute a second standard-setting item. As the
Conference normally only deals with two standard-setting items at the same session,
following this practice the Governing Body would have to sdect an item for general
discussion in order to complete the agenda of the 2002 session of the Conference. This
item could be sdected at the Governing Body's present session, or, if the Governing Body
decides to modify the timing of decisions to place items for general discussion on the
agenda (paragraphs 6-9, above), it could sdect this item at its 279th Session (November
2000) and thus complete the agenda of the Conferencein 2002 at that session.

Subject to the above considerations, it is recalled that, at its 276th Session (November
1999), the Governing Body examined the portfolio of proposals in its initial discussion on
the Conference agenda for the year 2002.° It sdected a short list of items (both for
standard setting and general discussion) for more in-depth discussion at the present
session, and decided to request law and practice reports, or more detailed proposals, on six
subjects:

1. New measures concerning discrimination in employment and occupation (standard
setting).

2. Employment of women (general discussion).
3. Theinformal sector (general discussion).
4. Investment and employment (general discussion).

5. Migrant workers (general discussion).

8 Article 39, para. 1 of the Standing Orders of the Conference.
° Article 38, para. 1 of the Standing Orders of the Conference.

10 GB.276/2.
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6. (@) Recording and notification of occupational accidents and diseases (standard
setting);

(b) Possible revision of the list of occupational diseases, Schedule | to the Employment
Injury Benefits Convention, 1964 (No. 121) (standard setting).

17. It will be recalled that items 1, 2, 4, and 6(a) and (b) have been the subject of previous
proposals made to the Governing Body, most recently at its 274th Session (March 1999).
Of these, items 1 and 2 remain virtually unchanged, but for the sake of convenience they
are reproduced in this document. Item 4 has been modified in the light of the Governing
Body's discussions in November 1999, and item 6 has been modified in accordance with
the November 1999 portfolio proposal on the same subject. Items 3 and 5 are proposed to
the Governing Body for the first time in detail.

18. The type of action that could be taken on the items of the preceding list should take into
account the observations in paragraph 15. As indicated above, items 1 and 6(a) and (b) are
submitted with a view to standard setting, and items 2, 3, 4 and 5 are submitted for general
discussion. As regards the latter, one of the points for discussion concerns the possibility of
future standard-setting action.

19. The attention of the Governing Body is drawn to the fact that the Office is also proposing
to place on the agenda of the 90th Session (2002) of the Conference the question of the
withdrawal of 20 outdated Recommendations. This question is examined in a separate
document.*

20. The Governing Body is accordingly invited —

(&) to place an item on the protection of workers in situations identified by the
Committee on Contract Labour on the agenda of the 90th Session of the
Conference, with a review of this item by the Governing Body at its 278th
Session (June 2000) and, if necessary for final decision, at its 279th Session
(November 2000);

and either —

(b) to complete the agenda of the 90th Session (2002) of the International
Labour Conferencein the light of the following proposals presented in detail
below:

1. New measures concerning discrimination in employment and
occupation — Extension of the grounds on which discrimination is
prohibited in Article 1 of Convention No. 111.

2.  Employment of women.
3. Informal sector.
4. Investment and employment.

1 GB.274/2.

12GB.277/2/2.
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5. Migrant workers.
6. (i) Recording and notification of occupational accidents and diseases.

(i) Possible revision of the list of occupational diseases, Schedule | to
the Employment I njury Benefits Convention, 1964 (No. 121),

or

(c) to defer a decision to place an item for general discussion on the agenda of
the 90th Session (2002) of the International Labour Conference until its
279th Session (November 2000).

1. New measures concerning discrimination in
employment and occupation — Extension of the
grounds on which discrimination is prohibited
in Article 1 of Convention No. 111

In its Special Survey of 1996 on the Discrimination (Employment and Occupation) Convention, 1958 (No. 111), the
Committee of Experts found that a number of grounds on which discrimination is prohibited in other ILO standards, in other
international standards, and above all in national legislation, are not covered by this Convention. Convention No. 111 is,
however, the ILO’s principal instrument against discrimination. It therefore is recommended that the Governing Body consider
the adoption of a Protocol, which would not revise the Convention as such, but which would allow countries ratifying it to
accept formally additional grounds on which discrimination would be prohibited. This would consolidate the ILO's protection
against discrimination, and bring the ILO into closer harmony with more recent international human rights instruments adopted
by other organizations and with developing national practice. A proposal to adopt a Protocol to allow countries to undertake to
reverse the burden of proof, under some circumstances, in cases of alleged discrimination has not been favourably received in
discussions in the Governing Body and it is not taken up at this time.

Summary

Introduction

21.

22.

In its 1996 Special Survey on the Discrimination (Employment and Occupation)
Convention, 1958 (No. 111), the Committee of Experts on the Application of Conventions
and Recommendations recommended that consideration be given to adopting a Protocal to
the Convention that would provide additional grounds on which discrimination would be
prohibited under the Convention, taking account of changes which have taken place in this
fiedd and are reflected in national law, as wdl as incorporating prohibited grounds of
discrimination already covered in other ILO Conventions.™

The Committee of Experts did not propose revising the Convention, but rather suggested
adding a Protocol that could be ratified in addition to the Convention, either by countries

3 The Committee of Experts suggested that a Protocol might also be adopted to allow countries to
undertake to reverse the burden of proof, under some circumstances, in cases of alleged
discrimination. As this proposal has not been favourably received in discussions in the Governing
Body, it is not taken up at thistime.
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that had already ratified it, or at the time of ratification of the Convention. Convention
No. 111, one of the ILO’'s fundamental Conventions, would remain unmodified. There
appears to be general agreement that the approach to consolidate and extend the grounds
on which discrimination should be prohibited in employment and occupation would be the
preferred one should the subject be dealt with.

The situation in national law and practice

Age

23.

24,

Convention No. 111 requires ratifying States to take action against discrimination in
employment and occupation on the basis of race, colour, sex, religion, political opinion,
national extraction and social origin. The Committee found, however, that there was
sufficient indication in national laws on discrimination, or in other ILO Conventions, to
merit the adoption of a Protocol that would allow States to undertake additional obligations
in respect of some or al of the following criteria (listed in alphabetical order): age,
disability, family responsibilities, language, matrimonial status, nationality, property,
sexual orientation and state of health. Indications are given below of how these criteria are
addressed in national law and practice.

New legidation frequently makes specific reference to age among the grounds of
discrimination. In New Zealand, for example, it is mentioned in section 21 of the Human
Rights Act of 1 February 1994; in Croatia, it appears in section 2 of the 1995 Labour Law;
article 23(3) of the new Constitution of Ecuador, adopted on 5 June 1998, provides for
equality of rights and opportunities, and the freedoms that are recognized for all
individuals, without discrimination inter alia on the basis of age; age is also mentioned as a
criterion in section 5 of the June 1996 Labour Code of Niger, section 26 of the 1997
Labour Law of Venezuela, section 4 of the Labour Code of Céte d’Ivoire and section 246
of the Labour Code of Chad. In France section L.122-14-11 of the Labour Code stipulates
that any provision providing for automatic termination of a contract when an employee
reaches a certain age or is entitled to draw an old-age pension is null and void. A similar
situation exists in the United Sates by virtue of court decisions, later codified into law.
According to the Government’s reports on the application of Convention No. 111,
Australia is considering the possibility of excluding any discrimination based on age.

State of health

25.

A worker’s state of health should not be an acceptable motive for refusing to employ or for
dismissing him or her, unless there is a very strict relationship between the worker’s
present state of health and the normal occupational requirements of a given job. A variety
of measures have been adopted in this regard in different countries:

(@ As concerns the state of health generally, section L.121-6 of France's Labour Code
stipulates the information which may be requested of job applicants and workers and
imposes two conditions: first, the sole purpose of such information must be to
evaluate the person’s ability to perform the job and to assess his or her occupational
skills; second, this information must have a direct and necessary bearing on the job
offered or the assessment of occupational skills. Section L.122-45 of the Labour Code
extends the scope of the protection afforded by this provision to all persons who may
be excluded from recruitment, in particular by reason of their state of health, except
where they have been declared unfit to perform the job by a works physician in
accordance with law. In Finland discrimination against a jobseeker or a worker, inter
alia, on the basis of his or her state of health is a punishable offence under the Penal
Code. Article 23(3) of the new Congtitution of Ecuador adopted on 5 June 1998

GB277-2000-02-0158-1-EN.Doc 7
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provides for equality of rights and opportunities, and the freedoms recognized for all
individuals, without discrimination inter alia on the basis of a person’s state of health.

(b) One of the current problems linked to state of health is discrimination against workers
who are HIV-positive or who have contracted AIDS. Thase countries with legislation
and regulations on this subject consider that a definition of unlawful discrimination
based on the HIV status of a worker should be as broad and universal as possible.
Such a definition should include discrimination against both symptomatic and
asymptomatic carriers of the virus, as wel as that based on the mere suspicion that an
individual could be a carrier because he or she belongs to a so-called high-risk group,
or because of his or her rdationship with a carrier. In Canada HIV/AIDS infection
falls within the scope of the prohibition of all discrimination based on disability. In
Costa Rica section 4 of a general law on HIV/AIDS promulgated in May 1998
stipulates that any HIV/AIDS carrier is entitled to non-interference in his or her
activities as regards work, occupation and education, and section 10 prohibits any
discrimination in matters of work against any HIV/AIDS carrier. In France the
protection afforded by the Labour Code to all workers from discrimination in
employment includes HIV-positive workers. Where a worker’s HIV status is not
known and he or she does not wish to be tested, laws in some States provide that the
employer cannot force the worker to undergo tests. Recommendation No. R(89)14 on
the ethical implications of HIV infection in health and social matters, adopted by the
Committee of Ministers of the Council of Europe, calls on Member States to take
steps to protect workers against discrimination on these grounds. In Canada a policy
of non-discrimination is applicable to all employees of the public service.

Disablement

26.

More and more countries have adopted measures to protect the disabled and promote
equality of opportunities between disabled and other workers. Chapter 5 of the Labour
Code of Gabon, which entered into force in 1995, contains a series of provisions for
protecting disabled workers, for example. Other countries have also adopted legislation
specifically protecting the rights of disabled workers. In New Zealand, legislation of 1960
and 1975 contains measures aimed at protecting the employment of disabled persons.
Poland similarly has an Act of 1991 concerning employment and vocational rehabilitation
of the disabled. Several countries, including Ecuador, Kuwait, Niger, Spain and Sweden,
have legidation prohibiting discrimination in employment and occupation based on
disablement.

Sexual orientation

27.

Member States are increasingly adopting legisative measures specifically protecting
workers who are vulnerable to discrimination on the basis of their sexual orientation. Some
constitutions expressly prohibit discrimination based on sexual orientation, for example the
Interim Congtitution of South Africa, and both the Brandenburg Constitution and the
Thuringia Congtitution in Germany. Section 23(3) of the new Constitution of Ecuador,
adopted on 5 June 1998, provides for equality of rights and opportunities, and the freedoms
recognized for all individuals, without discrimination inter alia on the basis of sexual
orientation. Denmark, France and New Zealand also have legidlation explicitly prohibiting
discrimination based on sexual orientation. In the Netherlands the legislation has
strengthened penal sanctions, inter alia, against public acts of hatred or discrimination on
grounds of sexual orientation. In Australia the Industrial Relations Act of 1988 expressly
mentions the need to prevent and diminate discrimination on the basis of sexual
preference.
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Coverage in other standards

28. The Committee of Experts also devoted considerable attention in the Special Survey to the
additional grounds of discrimination that are covered in other ILO standards. Even though
Convention No. 111 is the ILO's principal instrument on the prevention of discrimination,
it does not cover many of the areas on which ILO standards offer the strongest — and often
the only — protection in international law. This includes age,** nationality,™ trade union
membership,™® disability"” and family responsibilities.*® The adoption of a suitable Protocol

1 The Maternity Protection Convention, 1919 (No. 3), Art. 2; Night Work (Women) Convention,
1919 (No. 4), Art. 3; Night Work (Women) Convention (Revised), 1934 (No. 41), Art. 3; Night
Work (Women) Convention (Revised), 1948 [and Protocol, 1990] (No. 89), Art. 3; Migration for
Employment Convention (Revised), 1949 (No. 97), Art. 6, para. 1(a)(i); Plantations Convention,
1958 [and Protocol, 1982] (No. 110), Art. 46; Employment Promotion and Protection against
Unemployment Convention, 1988 (No. 168), Art. 6; Private Employment Agencies Convention,
1997 (No. 181), Art. 5(1); Employment (Women with Family Responsibilities) Recommendation,
1965 (No. 123), Para. 9(2); Human Resources Development Recommendation, 1975 (No. 150),
Para. 50(b)(v); Older Workers Recommendation, 1980 (No. 162), Para. 3; Termination of
Employment Recommendation, 1982 (No. 166), Para. 5(a); Private Employment Agencies
Recommendation, 1997 (No. 188), Para. 9.

> The Maternity Protection Convention, 1919 (No. 3), Art. 2; Maternity Protection Convention
(Revised), 1952 (No. 103), Art. 2; Plantations Convention, 1958 [and Protocol, 1982] (No. 110),
Arts. 2 and 46; Employment Promotion and Protection against Unemployment Convention, 1988
(No. 168), Art. 6; Seamen’s Wdfare in Ports Recommendation, 1936 (No. 48), Para. 3; VVocationa
Training (Agriculture) Recommendation, 1956 (No. 101), Para. 3(1); Indigenous and Tribal
Populations Recommendation, 1957 (No. 104), Para. 35(b); Plantations Recommendation, 1958
(No. 110), Para. 2. It should be noted that the ground of nationality is fundamental to the standards
in relating to migrants and that provisions intended to ensure them equality of opportunity and
treatment and/or protection against discrimination are therefore included in the corresponding
instruments, namely: the Maintenance of Migrants Pension Rights Convention, 1935 (No. 48),
Arts. 2 and 10; Migration for Employment Convention, 1939 (No. 66); Migration for Employment
Convention (Revised), 1949 (No. 97), Art. 2; Equality of Treatment (Social Security) Convention,
1962 (No. 118), Art. 3; Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143);
Maintenance of Social Security Rights Convention, 1982 (No. 157); Migration Statistics
Recommendation, 1922 (No. 19); and the Migration for Employment Recommendation, 1939 (No.
61); Migration for Employment Recommendation (Revised), 1949 (No. 86); Protection of Migrant
Workers (Underdevel oped Countries) Recommendation, 1955 (No. 100), Para. 45.

' The Social Policy (Non-Metropolitan Territories) Convention, 1947 (No. 82), Art. 18(1) and (2);
Right to Organise and Collective Bargaining Convention, 1949 (No. 98), Art. 1; Plantations
Convention, 1958 [and Protocol, 1982] (No. 110), Art. 2; Social Policy (Basic Aims and Standards)
Convention, 1962 (No. 117), Art. 14(1) and (2); Social Policy in Dependent Territories
Recommendation, 1944 (No. 70), Para. 41(3); Plantations Recommendation, 1958 (No. 110), Para.
2; Workers Housing Recommendation, 1961 (No. 115), Para. 25. Trade union membership of
migrant workers is referred to in Recommendation No. 100, Para. 38, and in the Migrant Workers
Recommendation, 1975 (No. 151), Para. 8(3); Private Employment Agencies Recommendation,
1997 (No. 188), Para. 9.

Y The Employment Promotion and Protection against Unemployment Convention, 1988 (No. 168),
Art. 6; Private Employment Agencies Convention, 1997 (No. 181), Art. 5(1); Employment
(Trangition from War to Peace) Recommendation, 1944 (No. 71), Para. 43(3); Vocationa
Rehabilitation (Disabled) Recommendation, 1955 (No. 99), Paras. 25 and 41; Private Employment
Agencies Recommendation, 1997 (No. 188), Para. 9.
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29.

30.

would allow the consolidation of protection, and added coherence in the ILO’s advisory
and supervisory efforts on the subject. This may be a particularly important point in the
context of the ILO’s work in revising its body of standards and rendering them more
coherent.

For example, Convention No. 158 on termination of employment, 1982, adopted after
Convention No. 111, prohibits termination on grounds, inter alia, of race, colour, sex,
marital status, family responsibilities, pregnancy, religion, political opinion, national
extraction, social origin or absence from work during maternity leave. Convention No. 156
on workers with family responsibilities calls for persons to be protected against
discrimination, as defined in Convention No. 111 on the basis of ther family
responsibilities.

Finally, human rights standards adopted by other international organizations since the 1958
ILO Convention, have further expanded the protection offered in international law against
discrimination, without all these grounds being covered in the ILO's most important
Convention on this subject.® The Committee of Experts stated that, “with a view to the
coherence of international human rights law, it would be desirable to take these into
account in considering the present Convention”. Of these other instruments, the
International Covenant on Economic, Social and Cultural Rights, and the International
Covenant on Civil and Pdlitical Rights, both adopted in 1966 and now widdy ratified, both
contain the following passage:

The States parties to the present Covenant undertake to guarantee that the
rights enunciated in the present Covenant will be exercised without
discrimination of any kind as to race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status.

On the regional leved, the Committee of Experts noted also the European Convention on
Human Rights, adopted in 1950, which in its Article 14 prohibits discrimination on the
basis of “sex, race, colour, language, religion, political or other opinion, association with a
national minority, property, birth or other status”.®

8 The Workers with Family Responsibilities Convention, 1981 (No. 156); Workers with Family
Responsibilities Recommendation, 1981 (No. 165); Private Employment Agencies
Recommendation, 1997 (No. 188), Para. 9.

9 Sdlected list of international instruments: disability has been interpreted as included in “other
status’ in ICESCR, art. 2(2) — CESCR General Comment No. 5 (E/1995/22-e/¢.12/1994/20, p. 99),
para. 2; language as ground for discrimination is clearly established in international law: see UN
Charter, arts. 1, 13, 55, 76; UDHR, art. 2; ICCPR/ICESCR, art. 2; ICCPR, art. 4; nationality has
been interpreted as included in the category “other status’ in ICCPR — Human Rights Committee,
Communication No. 196/1985 (Gueye et al. v. France), paras. 9.4, 9.5 and 10 — ICCPR, arts. 2, 26.
But see ICESCR, art. 2(3) providing that developing countries may determine to what extent to
guarantee economic rights to non-nationals. see also relevant CESCR Committee interpretations;
and sexual orientation: see, inter alia, Optional Protocol cases, Human Rights Committee, under the
ICCPR.

“Many analogous provisions exist, eg. in the Inter-American human rights provisions (OAS
Charter and Protocol of Buenos Aires, Convention on Human Rights and Protocol of San Salvador);
European Convention on Human Rights and various Protocols, European Social Charter and the
African Charter on Human and Peoples’ Rights.
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Conclusions

31. The Governing Body is therefore invited to give further consideration to the proposal by
the Committee of Experts to examine a Protocol to Convention No. 111 on possible
additional grounds of discrimination. The Committee recommended that the Governing
Body and the Conference consider two alternative solutions in this respect. The first would
be to allow States to ratify the Protocol and to choose which of the additional grounds
listed in it they would wish to accept as additional obligations under the Convention (see
the indicative list above). The second possibility would be to adopt alist of “core’ grounds
that would have to be accepted when ratifying the Protocol, and allowing States to decide
to accept others from the list as well, and this solution has been favoured by most of those
who have referred to it in previous consultations. The Committee considered that this
should be done with no modification to the existing instrument, but simply by the adoption
of aProtocol that could be ratified on a voluntary basis.

32. The Committee of Experts also pointed out that a provision already exists in Convention
No. 111 allowing governments to undertake obligations in regard to grounds other than
those detailed in the Convention. Article 1(1)(b) states that the definition of discrimination
can be modified to include any other distinction, exclusion or preference which may be
determined by the government of the ratifying country after consultation with
representative employers’ and workers' organizations. While some stated in previous
consultations that this route should be pursued, the Committee of Experts suggested the
Protocol as a better way of allowing States to extend the grounds covered by the
Convention. It may also be noted that suggestions by the Committee of Experts to
governments that they have recourse to Article 1(1)(b) have not yet met with a positive
response.

33. It may be expected that this Protocol would have several important differences from
Article 1(1)(b). It should be noted that the text of the Convention provides no very clear
indication of how such a determination should be made or communicated to the Committee
of Experts, unlike a Protocol, which is clearly open to explicit ratification. Upon adoption,
a Protocol would have to be submitted to the competent authorities of all member States in
the same manner as Conventions and Recommendations, and would therefore have to be
considered formally by governments. There is no obligation on governments which have
ratified the Convention to undertake any formal consultation on the grounds of
discrimination under Convention No. 111, and they do not appear in fact to carry out
consultations in this regard.

34. Ratification of the Protocol would constitute an international obligation as well as a public
commitment to the grounds specified by the government ratifying it, providing a rallying
point for action concerning the prevention of discrimination in employment and
occupation. Depending on national legal systems, it would embed the grounds sdlected in
national law as well as in international commitments, in a way that a voluntary declaration
under Article 1 of the Convention would not. Finally, there is no contradiction between the
approach of ratifying an additional Protocol and that of making additional declarations
under Article 1 of the Convention — they would be compatible and could be
complementary if governments were to begin using the procedure alowed for in the
Convention.
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2.

Employment of women

Summary

Women have made significant gains in the labour market; in many countries they now account for close to half the labour
force. But male and female labour markets remain strongly segregated. About half of the world’s workers are in sex-
stereotyped occupations. An extremely high number of women are confined to “female jobs” — with low status, often insecure,
unsafe and poorly paid — which men still will not do. Even for similar kinds of work, women are typically paid 20-30 per cent
less than men. More women have reached middle management, but they are not about to storm the world’s boardrooms or
parliaments. At and near the top, their numbers are still vanishingly small. If they want a family as well, the odds against
success lengthen. Attempting to balance work, family demands and community responsibilities requires exceptional stamina
and determination. Falling birth rates in some industrialized countries can be traced to women opting for work over family
because they cannot manage the stress of handling both. Everywhere, women’s march into the labour market has had
profound effects on men. The traditional model of male breadwinner and head of household is being challenged worldwide.
Both men and women are being confronted with the new reality of working women and mothers, implying an urgent need for a
more equitable sharing of childcare, domestic and community responsibilities. The elimination of gender discrimination with
respect to employment and occupation, therefore, is not only a fundamental right but will also shape future societies and

economies and the quality of life for women and men. The ILO can play a role in influencing the course of these changes.

Women’s increasing share of the labour force

35.

36.

37.

One of the most striking phenomena of the twentieth century has been the extent to which
women have increased their share of paid employment. With globalization, revolutionary
advances in information and communications technology and the growth of modern
service economies, women's labour force participation has not only increased but come to
dominate labour force growth in many countries. Since 1980, women's labour force
growth has been substantially higher than labour force growth for men for every region of
the world except Africa.

It is critical to understand, however, the dynamics behind women’s increased participation
in the labour force — both because gender differences have affected the ways in which
countries cope with rapid changes in the world economy and because gender relations have
themsalves been transformed by the economic forces unleashed by globalization. The
implications of these changes for the quantity and quality of women's and men's
employment can be considered.

First, to cope with intensified external competition and product market volatility,
enterprises around the world have been attempting, on the one hand, to lower costs,
especially those associated with labour, and, on the other, to enhance their capacity to
adapt to rapid changes in market conditions and consumer demand. This has meant
investing in new technology, outsourcing labour-intensive production processes to the
informal sector or relocating them to low labour cost countries, and reorganizing
production at the firm level. The new production techniques have changed skill and job
structures. In certain sectors, some countries have noted a decline in the proportion of jobs
requiring craft, apprenticeship or prolonged on-the-job learning, which have traditionally
been male-dominated. Another key characteristic noted has been a trend to skill
polarization, with a small core of workers possessing specialist competencies and a
majority requiring minor training through modules of employable skills in which manual
dexterity, docility, application and rote learning tend to feature more prominently — and
which are normally associated with “femining’ characteristics. Such skill polarization
places more reliance on external rather than internal labour markets especially because
there is less benefit to enterprises from workers' on-the-job continuity. One traditionally
cited reason for discriminating against women — that they have higher labour turnover —
has thus lost ground. In fact, employers resorting to casual or temporary labour and job
rotation may prefer women.
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38. Second, the reorganization of production has been accompanied by the weakening of
protective regulations and labour market institutions that were seen to impede free
functioning of the labour market. One result of such deregulation has been to weaken the
strength of labour market “insiders’, namely unionized (male) workers in stable full-time
jobs. Since it is now easier to dismiss workers and to “downsize’, enterprises have been
able to resort to external labour markets to substitute lower cost labour for core workers.
Much of the new employment involves non-standard, often precarious, forms of work.
Informal economic activities, subcontracting, part-time work, homebased work,
sdf-employment have all proliferated, and the rate of unionization has declined. All these
labour market developments have pushed up the female share of the labour force.

39. Third, the casualization of the labour market has created a demand for female migrant
workers in certain sectors, even when unemployment is rising in a receiving country. In
several developed countries, the very low-paying, dirty, difficult and sometimes dangerous
jobs — such as piecework and shift work in small and medium-sized factories and,
sometimes, in sweatshops, cleaning jobs, domestic service and work in restaurants — tend
to be filled by female migrant workers. Local workers may either shun these jobs or female
migrant workers may be hired in preference to locals because they are more docile and
work for lower rates, demand fewer fringe benefits, and insist less on other worker rights.
A striking recent phenomenon has been the feminization of Asian temporary labour
migration, with women moving more and more in their own right as autonomous economic
migrants rather than as dependants of male migrants. As opportunities have burgeoned in
female-dominated jobs, it is Asian women rather than men who have been leaving family
and home to become income-earners. The availability of migrant domestic maids has freed
local women from their domestic responsibilities to make it possible for them to seek paid
employment outside the home.

40. Fourth, in industrialized countries and transition countries, although for different reasons,
the real wage decline for large proportions of the labour force has led to income loss which
is compensated by additional labour supply. Moreover, the reduction or increased
sdectivity of state benefits in many countries has reduced the number of people who
receive entitlements: this has boosted the “additional worker” effects, pushing more
women into the labour market and keeping them there because of the growth of income
insecurity. Doing away with minimum wage-fixing legislation/machinery or the weakened
enforcement of existing provisions has also promoted the growth of very low-wage
employment, and the payment of individual rather than family wages has encouraged the
hiring of women.

41. Fifth, in developing countries, the globalization of trade, production and capital flows has
had important effects. One is the now well-acknowledged fact that industrialization in
these countries has been as much female-led as export-led. Firms have rdied heavily on
low-cost women workers as part of their cost-cutting competitiveness strategy. What is
now also becoming evident is that the share of women in export manufacturing, especially
in export processing industries, peaks and then declines over time. The decline is
associated with diversification of the export product mix towards higher value added, more
technologically demanding export categories and with the increasing capital intensity of
production technologies. It appears that, as jobs and wages improve in quality, women tend
to be excluded from those areas. Another important impact has been the high proportion of
women workers in the international financial services sector, more in the low-skill
applications such as data entry but also increasingly in the customized, higher-skill
business services such as software design, computer programming and banking and
insurance services.
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42. Finally, it must be recognized that changes in family structures have had an impact on
female employment. A number of deveopments, including the breakdown of extended
family structures, the increased mobility of populations, the erosion of the traditional
nuclear family, the growth of one-parent households, female-headed households and one-
parent families have resulted, to some extent, in higher levels of female employment. In a
few countries, the wider availability of childcare facilities has also encouraged women to
remain in, or seek, paid employment. In respect of many of these factors, it is of course
difficult to determine whether changes in family relation have created a greater demand for
employment or whether women's entry into employment has occasioned some of the
changes.

Have more jobs meant better jobs for women?

43. If women in some countries now make up close to half the labour force, we might expect
them to be doing a broad range of jobs, similar to those done by men. Occupational
segregation by sex has fallen in some parts of the world, but overall women till have very
limited labour market choices. Occupations remain highly segregated by sex and women
tend to work in a small set of occupations, which represent relatively poor jobs in terms of
pay, status, decision-making powers and career opportunity. These occupations also tend
to have characteristics highly consistent with typical female stereotypes in society at large.
Male-dominated occupations are over seven times as humerous as female-dominated ones,
and tend to be much higher valued.

44. Over time, women have increased their share in administrative and managerial work, but
they are normally in lower- or middle-level management, concentrated in sectors such as
medical and health care, personnd and labour rdations and education, which reflect
extensions of their traditional domestic role. Whether in business, the professions,
academia or poalitics, the top layer everywhere is still almost exclusively male. The term
“glass celing” was coined in the 1970s to describe the invisible barriers that block women
from top executive jobs and to illustrate the point that when there is no objective reason for
women not to rise to the very top as men do, there must be something inherently wrong in
the organizational structures of companies and institutions as well as in society. Women
may look through the glass ceiling to see what they know they are capable of achieving but
are not able to break through.

45. Rather than banging their heads against the glass ceiling, women have increasingly created
their own enterprises. In the United States, a third of small and medium-sized companies
are now run by women. In Brazil it is believed that women run over 50 per cent of micro-
enterprises and small businesses. Women entrepreneurs have become significant actors in
the growth of small and medium-sized firms throughout the world. But setting up a
business is not necessarily a lucrative activity for women. Even in the United States, it was
found that full-time sdlf-employed women earn only half as much per hour, on average, as
full-time female employees. Still, compared with the rigidity of corporate life, the
flexibility of sdf-employment offers many working women a solution to their biggest
problem: reconciling career and family.

46. Women, compared to men, face more barriers entering or expanding businesses. In
Western countries, a major difficulty for women entrepreneurs is to be taken seriously and
to ga men to work for them. In developing and transition economies, they face
discrimination by creditors, suppliers and customers. Lack of collateral and the size and
nature of their businesses limit their access to credit. Limited access to credit means that
women's enterprises tend to start small, expand slowly and are more vulnerable to failure
than businesses founded by men. Another obstacle for female entrepreneurs is the lack of
networks which could provide support and information on opportunities, developments and
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business conditions. Male-dominated business associations are well established and not
always friendly to women.

47. The majority of women, especially in developing countries, have found work because they
have been prepared to go into “women’s jobs’ — with atypical statuses, often insecure and
poorly paid — which modern service economies appear to create in ever-growing quantities
and which men are still not prepared to do. Increasingly they are “contingent” workers
(whose jobs are not expected to last) in a narrow range of industries doing temporary or
casual work involving irregular or unusual hours or done on a contract or piece-rate basis.
They are paid less than their non-contingent counterparts and normally are not covered by
labour and social security regulations nor by the provisions of collective bargaining. The
number of part-time women workers has also been increasing sharply, and part-timers are
still generally regarded as less committed and less valuable than full-timers and treated
accordingly. Of course, some women choose part-time jobs so as to be able to combine
work and family, but more often than not they have no other choices. The fact remains that
such flexible forms of work generally meet employers' cost-containment needs more than
they meet the needs of women workers for quality employment.

48. In occupations where many women but few men work, pay levels tend to be low. With so
many women concentrated in low-paying jobs, it is no surprise that despite the increasing
adoption of equal pay legidation, a large gap exists between male and female earnings.
Even for similar jobs, women tend to earn 20-30 per cent less than men. The gap has been
closing to some extent, especially among young childless, professional full-time workers.
But once women start having children their relative income drops, and the more children
they have the more their pay falls behind: because of the loss of income from the time they
take off to have children, because they miss out on promotion opportunities and because
they often have to accept a less skilled job to return to the labour market.

49. There is no denying that women have come a long way in the labour market, but any
review of ther situation and working conditions must conclude that there is till a long
way to go. Progress towards the achievement of equality of opportunity and treatment for
women and men has been far from continuous or sustained. In times of economic growth
and prosperity, equality is paid more than just lip-service and resources are devoted to the
dimination of discrimination. However, in periods of transition, recession or downturn,
such efforts are minimized and the measures to enable women better to balance work and
family responsibilities are among the first to be abandoned. Moreover, women are less
inclined to seek redress for discrimination in troubled economic times for fear of retaliation
that could result in loss of employment. Notwithstanding, women are still among the first
to lose ther jobs. Cyclical adherence to the most fundamental human right of equality of
opportunity and treatment has thus resulted in slow and uneven progress towards gender
equality. Sometimes there is even a distinct reversal of earlier gains. There are new and
growing highly vulnerable groups: the poorest groups of women, including female heads
of households, migrants and indigenous women who do not appear to be able to escape in
any meaningful and sustainable way from beng victims of discrimination and
marginalization.

Education and training: The key to
better employment for women

50. The World Employment Report, 1998-99 cites a number of reasons why education and
training are a key to better employment for women:

—  routeinto non-traditional jobs and out of low-paid female occupations;
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— means of competing on the basis of objective criteria for recruitment and promotion;
— means of commanding higher earnings;

— means of maintaining continuity of employment while meeting family
responsibilities; and

— form of protection against the occupational downgrading of women returning to the
labour market.

51. School and post-secondary enrolment rates for girls and women have risen in almost all
countries in recent decades, although important disparities persist. Girls are out-performing
boys at school, but a major problem is that their general education tends to lack career
orientation. Another worrying problem is that factors such as financial constraints and the
resurgence of fundamentalist religious attitudes in poor countries still mean that parents
invest lessin girls’ education than in boys' education and female drop-out rates are higher.

52. It isin skills training, however, that the more serious discriminatory impacts are felt. The
World Employment report notes that compared to men, women have inferior access to: (i)
vocational training; (ii) workplace-based training; (iii) lifdong learning; (iv) training
programmes for the unemployed; (v) new technology training; and (vi) entrepreneurship
training. Policies to support lifdong learning and new pathways to skill development for
workers in non-standard forms of work and those in occupations with low training
opportunities can have a large impact on women's labour market success. Since
increasingly it is not just the levels but rather the types of education and training that
women and men receive that matter, it is important to encourage and support women and
girls to take up studies in non-traditional fields especially those in areas of future job
growth.

53. But the report also emphasizes that training policies on their own are insufficient to bring
about labour market change “a range of palicies, with training as a key but not lone
component, is needed to widen women's choices in the labour market”. It is of course
imperative that measures also be taken to ensure equality of opportunity and treatment in
respect of access to employment in general, as well as to particular occupations.

Ending gender discrimination and improving
employment for women (and men)

54. As the employment of women has immeasurable benefits for society at large through, for
instance, the better utilization of human resources, its contribution to national economic
growth and the dimination of poverty and to the financing of social security schemes, it is
incumbent upon governments to take rigorous measures to end discrimination. The
Conventions relating to women workers — Discrimination (Employment and Occupation)
Convention, 1958 (No. 111), Equal Remuneration Convention, 1951 (No. 100) — are
among the most widdy ratified. National implementation, is, however, often weak for a
number of reasons. First, the legidative framework is frequently inadequate. The ILO
receives many requests from governments and the social partners for advice on how to
frame national law that is in conformity with international standards while being
appropriate to internal conditions, and on how to promote a conducive environment for
effective application of the law. For instance, many countries are not able to implement
Convention No. 100 because they lack local expertise to establish job evaluation systems
and labour market statistics by sex are inadequate. Second, national machinery for
enforcement is weak, especially in those countries where industrial relations systems are
poorly developed, and women are under-represented in senior decision-making positions.
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Political will and commitment tends to wax and wane in line with economic and social
conditions. Third, women workers themsdves are often not aware of ther legal rights and
obligations or are too intimidated, or lack the means and power to enforce therr rights.

55. A conducive environment for the employment of women also requires governments to
make changes to ther tax and social security systems. The sort of incentives or
disincentives they offer can make a big difference to the way people organize their lives.
To enable women to make a free choice about taking jobs, tax and social security systems
need to be tailored to individuals rather than family units. Ways in which governments can
make it easier for women to combine work and having children (and look after the dderly)
need also to be considered: such measures have assumed greater urgency in many
countries with plunging birth rates on the one hand and rising proportions of the dderly on
the other hand.

56. Companies need to be convinced that it is good for business to employ and promote
women and to provide training and family-friendly policies so that they can contribute
their full potential. It is therefore important to gather and evaluate the evidence. With
women increasingly as well, or better, educated than men, a company would be narrowing
its choices to only half of the brightest and best people were it recruiting only men; if a
company is already employing women, and has invested in their skills, it makes economic
sense to retain them by offering, for example, maternity leave or flexible hours rather than
risk losing them and having to recruit and train replacements; the approach and attitudes of
women bring benefits to the company; giving women employees a fair deal is good public
relations for a company, especially since women are major consumers of ther products
and services.

57. A growing number of companies are now implementing family-friendly policies. The
challenge, however, is to convince employers, especially in smaller enterprises, that such
policies are cost-effective. It is also important to ensure that such policies are not aimed
exclusively at women; they could backfire by inviting discrimination since men too have
families. It is necessary to encourage not only women but also men workers to make use of
them without fearing that it will be construed as lack of commitment to their work or
justification for lack of promotion opportunities.

58. For the large groups of women workers outside formal sector employment, the ILO has
been providing policy advice and technical cooperation assistance for comprehensive and
integrated measures to promote more new and better jobs. For instance, programmes to
assist vulnerable groups of informal sector women workers have included components for
training not only in income-generating skills but also in entrepreneurship devel opment,
gender awareness raising and legal literacy, group mobilization and organization, access to
credit, markets and other support facilities, etc. The programmes have also tried to ensure
that productive and remunerative employment for women translates directly into improved
wedfare for the family, more equal gender rdations, schooling for children and the
reduction of child labour. It is time to take stock of these multidisciplinary experiences of
the ILO’s various technical departments and the International Programme on More and
Better Jobs for Women and to identify and more widdly disseminate the good practices.

59. Finally, palicies to promote true equality need also to address men — as the other half of the
labour force and of the social unit. The large-scale entry of women into the labour force
has outpaced changes in social attitudes, norms and institutions. In many countries, the
modd reflected in legislation (e.g. social security and taxation) and in popular perception
is till based on the notion of male breadwinner and female housewife or secondary earner,
but the redlity is very different. Men (and women too) need to become accustomed to
women bosses, female co-workers, working mothers, dual-earner couples, and men need to
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be prepared to take on an increased share of domestic tasks. Young boys (and girls) need
new role modds to equip them for these changed realities.

Suggested issues for a general
discussion at the Conference

60. Employment of women as an agenda item for general discussion at the Conference would
be important on at least two grounds. (1) in the light of the follow-up to the ILO
Declaration on Fundamental Principles and Rights at Work; and (2) as integral to the
ILO’s central concern for employment promotion.

61. Should the Governing Body decide to include such an item, the following are some
suggestions for issues that the Conference may wish to address:

— How and why are women and men being differentially affected by the processes of
job creation and job destruction associated with globalization; and why is it that
women, despite their generally disadvantaged pre-labour market position, have been
more flexible and adaptable than men — in terms both of the job requirements and
conditions of work — in entering the new areas of employment?

— How is the employment of women good for governments, employers, individual
women and men, and children?

—  Why has occupational segregation persisted and what can be done to break it down,
not just to get women into “men’s jobs’ but also men into “women’s jobs’?

— How to ensure that quantitative increases in female employment are matched by
qualitative improvements in working conditions and family life, including ensuring
that “non-standard” forms of work for women (and men) are not “sub-standard” in
terms of benefits and security?

— Why is it that, although many countries have now adopted legisative and
administrative measures and programmes, progress in the dimination of gender
discrimination is far from continuous or sustained? What are the main impediments to
equal opportunity and treatment? What kinds of assistance do the tripartite
congtituents need to ensure more effective and sustained implementation of
international standards relating to women workers?

—  Why is education and training a key to more new and better jobs for women, and
what incentives and supports are needed to encourage companies to invest in female
human resource devel opment and management?

— How can a major push be made by the tripartite constituents to promote family-
friendly policies and to assist both women and men to cope with the changing sexual
division of labour?

—  What are the lessons learnt and the good practices, based on evaluation of the ILO’s
multidisciplinary experiences, that promote more new and better jobs for women and
what is the potential for replication/adaptation/expansion, especially in developing
countries?

18 GB277-2000-02-0158-1-EN.Doc



GB.277/2/1

3.

—  Which are the particularly vulnerable groups of women workers and what are their

special needs?

The informal sector

Summary

The informal sector has grown with unanticipated rapidity in recent years in the developing world, in countries in transition,
and even in developed countries. In developing countries its growth has been fuelled by structural adjustment programmes
and processes related to economic reform, while in the developed countries informalization is being pushed by the search for
cost-efficient methods to increase productivity and competitiveness such as outsourcing and subcontracting. Globalization has
diminished the relevance of national boundaries in the search for flexible and cheap labour, creating new challenges for the
ILO, governments and the social partners to contain the adverse impact of this process and ensure decent work for all
workers.

Evidence of flagrant abuse of basic rights in the informal sector may be addressed through the application of the core
labour standards addressed in the ILO Declaration on Fundamental Principles and Rights at Work and its Follow-up to the
informal sector. This may require, in some cases, reform of existing legislation to ensure its application to all workers, and in
some cases new laws and regulations. Consideration may also be given to the development of a new international instrument
laying down these principles and guiding governments on how to apply them to the informal sector.

One of the keys to promoting better working conditions in the informal sector is support for the organization and
representation of informal sector workers. The potential role of governments and of workers’ and employers’ organizations in
organizing and representing informal sector workers and/or forming alliances with independent representative bodies needs
further elucidation.

The extension of social protection to, and the promotion of safe work practices and conditions in, the informal sector are
crucial to the concept of decent work. Aside from issues of equity and human rights, social protection is linked closely to
productivity. Major efforts are required to scale down existing public and private schemes to provide coverage to workers in the
informal sector, while also identifying alternative schemes for minimal protection based on mutual solidarity that can be scaled
up. In all of the above areas of concern, the challenge is to achieve outreach on a scale sufficient to have a significant impact

on what is such a large and heterogenous segment of most economies.

Macroeconomic and sectoral policy issues

62.

63.

The last decades of the twentieth century witnessed the explasive growth of the informal
sector, most noticeably in the developing countries, but also in countries in transition as
from the late 1980s, and, though more subtly, even in the developed countries, particularly
during the 1990s. In 1972, when the ILO defined the term in an employment strategy
mission to Kenya, it was estimated that less than 10 per cent of the labour force was in the
informal sector; by 1997, it was estimated at over 63.4 per cent. In India, the official figure
is 91.7 per cent of the workforce. In Africa, at least 90 per cent of all new jobs created in
the 1990s were in the informal sector. In some countries in Latin America, because of
jobless economic growth in the formal sector, it is said to account for 100 per cent of new
jobs. Everywhere a high proportion of informal sector workers are women; young people
are also disproportionatdly represented in this sector. Once thought to be a transitory
phenomenon mainly of relevance to developing countries, it was assumed that the informal
sector could be gradually integrated into the formal sector. It is now clear, however, that
we are withessing the opposite trend — the informalization of the formal sector in many
countries, without regard to level of development.

The forces behind these new developments are several and convergent, thus leading to the
rapid growth of the informal sector across the globe. The implementation of structural
adjustment programmes in developing countries in the 1980s and 1990s led to large-scale
retrenchment in the public and formal sector, privatization and liberalization, all of which

GB277-2000-02-0158-1-EN.Doc 19



GB.277/2/1

resulted in the growth of the informal sector and major changes and realignments in the
balance and composition of urban and rural economies. The collapse of centrally planned
economies in the transition countries also brought the sudden emergence of a dominant
informal sector, though many of the forces and consequences differ. The economic crisisin
East Asia in the mid-1990s reversed the trend toward formalization witnessed during the
1980s and early 1990s which had seemed to provide evidence of the eventual demise or
formalization of the informal sector. The informal sector became a “sponge’ absorbing
thousands thrown out of work due to the crisis. The magnitude and diversity of the
informal sector in most countries present a challenge to the State to achieve a balance
between microeconomic and macroeconomic approaches, between economic growth and
social protection, and between the promotion and containment of informal sector activities.

64. Over and above these changes observed at the national level was the speed with which the
process of globalization proceeded, cutting across national boundaries and levels of
technology at a pace never before witnessed. Outsourcing and subcontracting became
accepted methods of increasing efficiency while reducing costs. These practices enabled
transnational corporations as well as established national industries and services to farm
out production, assembly, packaging and even marketing, often to developing countries.
This coincided with efforts by developing countries to attract trade and foreign direct
investment by developing free trade zones and export processing zones, usually offering
special tax incentives and exemption from existing labour legidlation. In the developed
countries, downsizing, outsourcing and subcontracting contributed to the rapid growth of
home work, especially with regard to information technology. Informalization often leads
to a reduction in coverage by social protection schemes and increasing insecurity of
employment due to the absence of clear-cut contracts of employment. The rapid spread of
information technology across the globe has led to the subcontracting of work, especially
of arepdtitive nature, to developing countries, sometimes even down to the village leve.

65. Pressures from the ongoing globalization of the world economy, the liberalization of trade
and rapid technological progress — which are forcing many countries to change ther
employment patterns and organization of work in order to stay competitive — may also
result in inadequate safety and health standards and environmental degradation,
particularly in the case of the informal sector. For many informal sector operators, their
home and workplace are one and the same. The majority of urban informal sector workers
live in poor areas, lack basic health and wefare services and social protection, and work in
an unhealthy and unsafe working environment. Vulnerability to disease and poor health
result from a combination of undesirable living and working conditions. Health and
devedlopment are intimatdy interconnected and therefore, as a prerequisite for sustainable
development it is necessary to protect the most vulnerable groups, such as the very poor,
and meet their basic health needs.

66. One should not lose sight, however, of the tremendous potential for job creation in the
informal sector, or its capacity to contribute to economic growth. In India, a recent ILO
study estimates that around 500,000 jobs have been created in the informal sector in the
software and rdated services industry in recent years, by and large meeting the criteria of
decent work in terms of wages and income, though not in terms of social protection. With
expansion of this industry in the next few years, it is expected that more than a million new
jobs will be created. In the United States alone an estimated 19.6 million adult workers
now telecommute regularly from their homes to their jobs, and millions more work at
home occasionally. Many if not most of these workers may enjoy contracts of employment
and social protection comparable to those enjoyed by others working in offices, so the
growth of home work does not necessarily correspond to the growth of the informal sector.
In addition, they avoid lengthy commuting time and enjoy flexibility in their working time
allowing them to fulfil family responsibilities, as well as other advantages not available to
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their counterparts in offices. Informalization, particularly in the developed world, may thus
also include the creation of quality jobs for own-account workers, who may be better off
than they were in their previous jobs. The challenge to the ILO and its constituents in the
years to come with regard to macroeconomic issues in the informal sector will be to work
towards the creation of an enabling environment in which every worker enjoys the right to
decent work.

67. The heterogeneous and amorphous nature of the informal sector has always created
conceptual and definitional problems which are compounded by the different objectives of
those who have attempted to define it. Which terminology is the most adequate depends on
the aspect of the phenomenon with which one is concerned. For example, in statistics there
is a nead to specify the measurement objectives and accordingly determine the most
appropriate observation units or terminology to be used. If the observation units are
production units, the term “informal sector” or “employment in the informal sector” is
used; this is in line with the System of National Accounts, which conceptualizes the
informal sector as a subsector of the institutional sector termed “households’. “Informal
employment” or “employment in informal employment rdationships’ is used if the
observation units are persons or jobs. On the other hand, trade unions have recently
adopted a definition for their own purposes which distinguishes between three main
segments in the informal sector workforce: owners or employers of micro-enterprises,
including farmers, who may employ a few workers and/or apprentices; own-account
workers comprising the nominally sdf-employed, street vendors and small farmers; and
employees engaged in full-time or casual employment, including wage labourers working
on aregular, casual or contract basis, unpaid workers, homeworkers and domestic workers.
The trade unions consider that the latter two groups should be the focus of their attempts to
recruit and to provide services for workers in the informal sector. Employers tend to be
more concerned with owners or employers of micro-enterprises. Due to the changes in the
nature and compoasition of rural and urban economies, there is a trend among scholars and
development experts towards rejecting the concept of a formal/informal sector dichotomy,
and rather to see them as part and parcd of overall economic development dynamics,
hence preferring the terms “informal economy” and “informal employment”, which occur
along a continuum of formality and informality rather than separate and distinct sectors.

International labour standards

68. The evidence is overwheming that basic rights, as reflected in the core international [abour
standards, are often flagrantly abused in the informal sector. At the ILO’s International
Symposium on Trade Unions and the Informal Sector (Geneva, 18-22 October 1999),%
participants criticized governments and international financial organizations for not
focusing sufficient attention or resources on the transformation of informal sector activities
into more highly productive, organized and socially responsible enterprises. The 1998 ILO
Declaration on Fundamental Principles and Rights at Work (freedom of association,
collective bargaining, forced labour, discrimination and child labour) makes no distinction
between formal and informal economies, and can provide a basis for taking initiatives in
this area. When we speak of what is fundamental — or universal — we mean that it applies
to al human beings. Even though it may be harder to assert these principles and rights in
the informal sector — for example ensuring equal pay or the unacceptability of child
prostitution — they must not be ignored or regarded as unattainable. Fundamental principles
and rights at work cut across the whole sector. The campaign to promote the Declaration
must therefore provide guidance for governments to extend its provisions to the informal
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69.

70.

sector in all of its manifestations, including the deterioration of rights in developed
countries due to processes such as informalization and flexibilization, as well as the issue
of raising standards in developing countries where the vast mgjority may be working in the
informal sector. The Report of the Director-General to the International Labour
Conference in 1999, Decent work, recognized that all workers have rights, regardiess of
whether they are in the formal or informal sector. The ILO can assist in the standard setting
and implementation process at the national level to advance the cause of decent work in the
informal sector. This may in some cases involve the reform of national labour legislation to
ensure that existing laws and regulations apply in an effective manner to all “workers”
rather than just “employees’ with a contract of employment.

In addition to efforts to extend the principles of core labour standards to the informal
sector, there are a number of other ILO instruments that have particular relevance for the
promotion of decent work in this sector. For example, closdy related to the principle of
freedom of association in the Declaration are the Rural Workers Organisations
Convention, 1975 (No. 141) and its supplementary Recommendation (No. 149). In
addition, the Minimum Wage Fixing Convention, 1970 (No. 131), the Protection of Wages
Convention, 1949 (No. 95), the Home Work Convention, 1996 (No. 177) and its
supplementary Recommendation (No. 184), the Labour Inspection Convention, 1947 [and
Protocol, 1995] (No. 81) and the Labour Administration Convention, 1978 (No. 150) may
be seen to be interrdated and relevant to specific aspects of work in this sector.
Promotional instruments, however, may be most useful in the first instance, such as the
Employment Policy Convention, 1964 (No. 122) and its Recommendation (No. 169),
which promote full, productive and fredy chosen employment, and the Job Creation in
Small and Medium-Sized Enterprises Recommendation, 1998 (No. 189). This group of
promotional instruments describe macro-level palicies that could contribute towards decent
work in the informal sector, particularly enterprise development, and illustrate what
governments can do to address the problems raised in the informal sector.

Consideration may also be given to the possible development of a new instrument laying
down these principles and guiding governments on how to apply them to the informal
sector, either with regard to specific segments such as street vendors or to the informal
sector as a whole. The instrument could be in the form of a Recommendation, a set of
conclusions emerging from the discussion, or a meeting of experts to frame a code of
conduct to provide guidance to countries with a substantial informal sector workforce. The
primary objective would be to diminate the gross violation of fundamental principles and
rights at work experienced by informal sector workers and to promote in their favour the
concept of decent work.

Organization and representation

71.

If one of the highest principles and fundamental rights at work is freedom of association
and the right to collective bargaining, the problem remains of how to go about organizing
and ensuring the representation of workers in the informal sector. Many, if not most, do
not have a clear-cut employee-employer relationship or contract of employment.
Convention No. 141 and Recommendation No. 149 concerning rural workers
organizations provide a basis for the organization of workers falling outside the formal
sector in rural areas, “whether they are wage earners or sdf-employed”. But this does not
cover the millions of workers in the urban informal sector. The International Symposium
on Trade Unions and the Informal Sector acknowledged that “The substantial shift of the
workforce into the informal sector raises significant questions for trade unions and
represents for them one of the most crucial challenges of the present era’. The organization
of informal sector workers, however, is essential for providing representative structures to
enable them to voice their basic needs and concerns and to defend ther interests
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collectively. The Symposium recognized that unions have to do more to accommodate the
needs of informal sector workers through specially tailored activities and by demonstrating
their ability to ddiver tangible benefits and increased protection to workers in informal
activities. A list of 20 specific recommendations were recorded as a means of guiding them
in this task. Ensuring gender equality and representation of young people figured high on
their agenda given the disproportionate participation of women and young people in the
informal sector.

72. The potential role of employers is less well ducidated. Many employers' organizations
have offered services to informal sector operators, particularly to those engaged in micro-
and small enterprises, such as Start and Improve Your Business (SIYB), training and legal
advisory services. While on the one hand the flexibilization and informalization of the
workforce are to the advantage of many employers, employers also voice concern
regarding unfair competition from unregulated enterprises, quality control over informal
sector products and the uneven application of labour legislation that is meant to promote
decent employment. So far, their main interest appears to be in the identification of
“dynamic subsectors’ that have employment creation potential and stand to gain from
strengthening their relationship to formal sector enterprises.

73. There are clearly numerous challenges as well as advantages for conventional workers
and employers organizations in organizing and representing informal sector workers. The
organization of informal sector workers by the social partners can strengthen the latter’s
representativeness and thereby enhance their claim to speak for all workers. Advantages to
informal sector workers include visibility, legitimacy and security. However, in many
circumstances independent representative bodies might prove more effective. Employers
and workers organizations can help informal sector operators to organize into “community
of interest” groups. The ILO and its InFocus Programme on Social Dialogue can assist in
defining which informal sector operators can be so organized and how they can be assisted
in a particular manner. The issue then is to identify the type of linkages and alliances that
could be established between informal sector organizations and employers’ and workers
organizations to their mutual advantage.

74. The role of the government is also crucial to ensuring an enabling environment for the
organization and representation of informal sector workers. It has been observed that, since
a large proportion of informal sector workers do not have an employer-employee
relationship, their main concerns and needs often entail negotiation with local government
authorities, for example for legitimization through registration, issuing identity cards and
ensuring security of space for production activities, trade and services. A second major
issue concerns increasing access by informal sector workers to basic services such as social
security, health and safety services, skill and technology upgrading, microcredit and
savings schemes, and business services. Suitable institutional and organizational structures
for the ddivery of such services may include workers and employers’ organizations, as
well as independent representative bodies, which can be area- or sector-specific.

75. There is also an increasingly global dimension to the issue of organization and
representation. National alliances of stregt vendors and home workers are beginning to
form international alliances (StreetNet and HomeNet respectively) to further their agendas.
The International Symposium on Trade Unions and the Informal Sector, referring to the
ILO’s Tripartite Declaration of Principles concerning Multinational Enterprises and Social
Policy (1977), called on governments to facilitate access to information on “production
chains’ and the “contracting-out” process, including situations where the work is
subcontracted in the home country as well as where work is ultimatey performed in other
countries. It also called on trade unions to expand cross-border cooperation between union
centres, and international trade union cooperation to concentrate its efforts to implement
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better conditions in the informal sector in four areas. the promotion of a link between
labour standards and trade matters; the negotiation and implementation of codes of
conduct; the devdopment and implementation of framework agreements between
international trade union organizations and multinational companies; and social labdling
schemes.

Social protection

76. More than half of the world's population today is excluded from any kind of formal social
security protection, and most of those excluded are in the informal sector. Aside from
issues of equity and human rights, social protection is closdy linked to productivity.
Workdays lost due to poor health, accident or injury combined with their related medical
costs are a major contributor to poverty, particularly in countries where government
subsidies have been reduced or eiminated due to structural adjustment programmes and
privatization, and also in the industrialized countries where medical costs are high. The
International Symposium on Trade Unions and the Informal Sector recommended the
promotion of equitable and universal social protection systems or, in their absence, local-
level mutual insurance schemes at a cost that can be borne by the workers themsdlves, their
employers (if any) and the State in order to diminish income inequalities and provide
protection for everyone in the society. At an international workshop on social protection
held by the ILO in December 1999 in collaboration with WIEGO? and the World Bark,
several other alternative modes were highlighted, including for-profit insurance schemes,
public-private schemes, portable health benefit schemes, and schemes linked to
microfinance institutions. At both meetings there was a strong message that the ultimate or
long-term objective should be the extension and adaptation of existing formal sector
schemes to the informal sector. These could include statutory pension systems,
contributory pension schemes and private insurance schemes.

77. The extension and modification of public and private social security schemes designed for
formal sector workers who have security of employment, and in which employers make a
substantial contribution to cover informal sector workers, is obviously problematic. In
many cases informal sector workers are unable or unwilling to contribute themsdves,
particularly to long-term programmes such as pension schemes. It has been found that
most informal sector households already spend a considerable part of their budget on
health and education, and many seek protection in the case of death and disability.
Indigenous solidarity schemes are usually found to reflect these priorities. Women in the
informal sector also place high priority on maternity and childcare benefits. Group-based
solidarity schemes, though usually small in scale and coverage, are attractive to informal
sector workers for a number of reasons. through regular contributions they can avoid
indebtedness when they face large medical hills; as a group, they can negotiate on price
and quality with private health providers; and within a group, they may be willing to spend
on preventive and health promotion activities so as to keep down the cost of curative
services. However, sdf-financed schemes in the informal sector require the existence of an
association based on trust and an administration that is capable of collecting contributions
and paying benefits. Some such schemes could be directly governed by associations or
organizations of the informal sector workers themsdves (e.g. producer and employer
organizations, cooperatives and credit associations), or they could use intermediate carriers
such as trade unions, non-governmental organizations and private insurance companies.
The ILO's programme on Strategies and Tools against Social Exclusion and Poverty

2\Women in Informal Employment: Globalizing and Organizing (WIEGO) —aglobal consortium of
academics, NGOs and organizations concerned with women workers in the informal sector.
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(STEP) is currently documenting and disseminating information on a number of existing
schemes, but more technical cooperation and assistance is clearly needed in this area.®
Whether public, private or sdf-financed, social security schemes must deal with issues of
administration, cost, contribution and subsidization.

78. Occupational health and safety is also an important issue in the informal sector. High
productivity and quality employment can be reached only when the requirements for the
prevention of accidents and diseases and the protection of workers' health and welfare are
integrated into the organization of work and the production process. This is particularly
evident when the total costs resulting from injury, illness and disability are taken into
account in calculating the true cost of production. In informal sector micro-enterprises,
poor working practices and poor working conditions are also interrelated. Hazardous work
not only harms informal sector workers' health, but decreases enterprise productivity and
thus income due to poor health and the inability to work effectively. Awareness of the
adverse long-term effects of poor and hazardous working conditions, how to prevent
accidents and diseases, and improve workers' protection and business practices in order to
increase productivity, are very low among the micro-entrepreneurs.

79. The occupational health status of workers in the informal sector varies according to their
working conditions, ther general health status and the degree of environmental
degradation. Handling of hazardous substances, exposure to extreme temperatures and to
transmissible diseases, lack of adequate equipment and toals, poor lighting and ventilation,
etc., are al common to the informal sector, but constitute problems that can often be dealt
with through low-cost workplace improvements, training, health promotion and public
education. Practical, simple and sustainable approaches to improving working conditions
are now being deveoped for micro-enterprises in the informal sector and for small-scale
farmers. These new approaches are based on the lessons learned from the application in
many regions and countries of the ILO’s Work Improvement in Small Enterprises (WISE)
methodology, promoting low-cost workplace improvements linked to productivity and
other enterprise objectives, and its adaptation to micro-enterprises in the informal sector. In
this regard it may be recalled that, at the International Labour Conference in June 2000 a
first discussion will be held on possible new standards for safety and health in agriculture,
which also concern small-scale farmers.

80. In order to raise the productivity of informal sector workers it is necessary to develop
measures that effectivedy combine services to enable micro-enterprises to increase their
income, and services to assist them in praotecting their health and improving their working
conditions. The protection of the health and welfare of workers in the informal sector is a
challenge that should be faced with an integrated approach to health promotion, social
protection and quality employment creation, and must therefore be part of a strategy to
improve the basic living and working conditions of the urban poor, seeking a higher leve
of social protection and more sustainable and equitable devel opment.

Suggested issues for a general
discussion at the Conference

81. A discussion was held at the International Labour Conference in 1991 on the Director-
General’s Report, The dilemma of the informal sector. Since then, the ILO has carried out
substantial work on the topic with regard to statistical and definitional issues,
macroeconomic policies, standard setting and technical cooperation, including micro-
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enterprise development, gender, training, organization and representation, social protection
and safety and health at work.

82. A general discussion on the informal sector would now be timely and appropriate for three
reasons. (1) the commitment by the ILO and its constituents to the concept of decent work
for all workers; (2) the challenge to ensure the application of the ILO Declaration on
Fundamental Principles and Rights at Work to all workers; and (3) the need to better
understand the newly emerging forms of work in the informal sector and how the forces
behind them can be influenced to ensure more and better employment opportunities at the
global levd. The disproportionate representation of women and young people in the
informal sector is also a consideration.

83. As one alternative, the Office is examining the possibility of holding a separate conference
on the informal sector in 2002 (the thirtieth anniversary of the ILO’s comprehensive
mission to Kenya, which identified and developed the concept of the informal sector),
depending on the outcome of the Governing Body discussion on thisitem.

84. Should the Governing Body decide to include such an item on the agenda, the following
are some suggested issues that the Conference may wish to address:

(@ How can national policies help to optimize the level of labour and social protection
with the growth of informal employment? What role can palicies play in preventing
the deterioration of social protection resulting from the process of informalization,
e.g. increased use of cost-effective methods such as outsourcing and subcontracting?
How are the forces of globalization encouraging this growth and changing the nature
of rural and urban economies? How can countries or regional organizations for trade
or economic integration influence these trends? What policies should governments
and international financial ingtitutions implement to prevent the adverse implications
of such changes?

(b) Given the changing nature and composition of the informal sector, is there a need to
review and revise the concept and definition of the informal sector?

(c) How can the core labour standards addressed in the ILO Declaration on Fundamental
Principles and Rights at Work be extended to the informal sector? What should be the
role of the social partners and the ILO in doing so? How can rdevant existing
promotional instruments and/or those pertaining to specific activities be effectively
applied to protect workers in the informal sector? Is it timely and appropriate to
consider the development of a new instrument? If so, what form should it take?

(d) How can trade unions and employers organizations assist in organizing informal
sector workers, and how can they best represent and defend ther interests? What
should be the role of the ILO in this regard? How can governments facilitate the
development of representative organizations of informal sector workers? What kinds
of linkages and alliances need to be established between independent representative
organizations and conventional workers' and employers' groups?

(e How can the social partners ensure increased access by informal sector workers to
basic services and social protection? In particular, how can innovative approaches
increase the outreach and scale of services, for example by working through existing
private sector channels? How can governments and the private sector expand and
extend established social security systems to provide coverage to informal sector
workers? How can group-based solidarity schemes be enlarged so as to rapidly
expand coverage and achieve economies of scale? How should such schemes be
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4.

designed to ensure gender equity and the provision of maternity and childcare

benefits to women workers in the informal sector?

(f) What type of international cooperation (by the ILO, trade unions, regional groupings,
etc.) could best promote the interests of informal sector workers? How can technical
cooperation in general achieve the outreach and scale needed to have significant

impact on such a large and diverse sector of most economies?

Investment and employment

Summary

Globalization has strengthened the importance of private investment at the national level. Globally, foreign direct
investment (FDI), which companies make to only a limited number of countries, has largely replaced public investment, such
as development aid. The share of portfolio investments has increased. These trends have a considerable impact on the level
and structure of economic growth, employment and income distribution.

As was made clear in the conclusions of the report submitted to the International Labour Conference in 1996 on
“Employment policies in a global context”, investment is a crucial element in the process of employment generation and output
growth. Since then, concern has only intensified about how labour markets that remain local are affected by capital markets
that are increasingly global.

Governments, trade unions and employers’ organizations have several means to encourage investments in general,
especially those with positive employment effects, even though the role of a State as an investor and provider of finance for
investments has decreased radically. Changes in the composition, location and sources of finance for investments have
affected the selection of available means to influence the investment decisions that are taken primarily in enterprises.

The discussion of investment and employment is motivated by the underlying question of how more and better jobs can be
generated from investment in the changing context of decision-making, especially in areas where they are needed most: in

least developed countries; in less developed regions within countries; and in smaller enterprises.

The role of enterprises in investment
and employment

Areas of concern

85.

86.

87.

Until the mid-1980s, private and public investment tended to move at a more or less equal
pace. Since then, the levd of private investment has surpassed public investment
initiatives. Increased privatization, deregulation and economic stabilization have expanded
opportunities for private sector growth, and new sectors, such as infrastructure for public
utilities, telecommunications and transportation, have been opened to private investment.
The role of private enterprises as investors and contributors to employment has grown in
importance.

Over the last 20 years, and particularly in the 1990s, production has gradually shifted
towards more knowledge-intensive products and services. It has been estimated that
production will grow much faster in such industries and that consequently their share of
total production will increase. Much of the value in goods such as cars also derives from
computer software and other intangible inputs. Knowledge-intensive international firms
showed their particular significance for employment creation in the early 1990s when they
were able to expand employment while it was declining in other sectors.

With respect to the availability of resources for research and development (R&D), home-
market companies are in a disadvantaged position. Many such companies are reatively
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small and depend on the consumption of goods and services by international companies. In
recent years competition between these companies has increased as international
enterprises are trying to reduce the number of their principal subcontractors.

88. R&D is associated not only with knowledge-intensive products but also with knowledge-
intensive organizations. In general, front-runners in the devdopment of flexible forms of
work organization — such as decentralized management responsibility, the use of work
teams and job rotation, continuous skills development and the use of remuneration systems
based on results and quality — are international, larger companies employing people with
high leves of education. Companies that have pursued such innovations have, according to
many comparative studies, shown improved productivity and profitability, as well as the
ability to attract and retain highly skilled employees.

Points for discussion

89. What are the survival strategies of companies that operate in traditionally labour-intensive
industries? How is it possible to ensure that these companies make a successful transition
towards better use of technology and human skills? Many traditionally capital-intensive
companies face the same problems, especially in primary production. There are local
projects concerning this issue, but the ideas and experience generated by these projects are
not accessible to many because the information has not been compiled or organized
globally.

90. How can those companies that operate in regions where access to modern information and
communication technology and infrastructure is very limited, such as sub-Saharan Africa,
avoid being excluded from knowledge-intensive development? What can be learned from
the experience of those European countries that have not been in the mainstream of
globalization? For example, what has been the role of foreign direct investment (FDI) and
the promotion of inward investment in the creation of jobs for skilled labour?

91. What is the future of SMEs in an environment that stresses growth — including the growth
of companies — as a key to survival? Is shifting from small to large a desirable or requisite
aim for all small companies? If not, what are the determining factors — technology,
organization, market conditions — that allow companies to remain small but successful in
different industries and regions?

The State’s role as an investor and
contributor to investment

Areas of concern

92. There is a global trend away from state ownership to private ownership, and from
monopoly toward competition. Large-scale privatization of state property has occurred in
most parts of the world. Consequently, the State€'s role as an owner of production facilities
has declined and its role as an investor has changed.

93. Until the mid-1980s, private and public investment tended to move together. Since then,
the levd of private investment has risen. As industries have been transferred to the private
sector, deregulation and economic stabilization have increased growth opportunities, and
new sectors such as infrastructure have opened to private investment.

94. The State€'s role as an investor now lies increasingly in social services and especially in
human resources. Devedopment of human resources provides excdlent investment
opportunities in terms of its contribution to sustainable economic growth. Thereis a strong
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positive association, for example, between school enrollment and average rates of growth.
An educated population is the key to long-term growth and employment. In spite of this,
education and training have been among the main targets for cuts in public expenditure in
many developed countries.

95. The Stat€'s role has shifted from that of an investor to a promoter of private investments:
even where a telecommunications network and service are provided by private companies,
the government is expected to play a promotional and developmental role to facilitate and
ensure the flow of investment funds to the sector. This role consists of research and
devdopment, pilot networks, purchasing policy, basic infrastructure, €tc.
Tdecommunications is a good example of an industry that is a prerequisite for a modern
network enterprise, and, at the same time, a business which itsdf requires deveoped
infrastructure starting from the raw physical connectivity. A network enterprise is the
actual unit of business operation, made up of different companies, or segments of
companies, and of consultants and temporary workers attached to specific projects. The
agents of the business project form, for each project, an enterprise that is defined by the
task and the performance, not by its legal boundaries.

96. States allocate public funds also to the private sector's own investments, both in the
national framework and international framework. Usually there is some conditionality
involved in such funding, for examplein the form of adjustment programmes.

97. At the national leved, various investment incentives are tied to employment expansion: a
grant or credit of a certain amount is provided for investments in businesses that commit
themsdlves to increase net employment by an average of a certain number of full-time
positions during a fiscal year. Although the short-term positive result is evident — new jobs
— these types of incentives have been questioned. They are rdevant if a company cannot
otherwise afford an investment that would truly improve its performance.

98. It has been increasingly recognized that the capability of small and medium-sized
enterprises to compete and survive is crucially affected by the quality of inter-firm and
firm-institution networks in which they are embedded. Much policy attention is therefore
directed at the needs of clusters of firms, rather than at individual firms. Firms may
collaborate on such issues as product upgrading or training, and the initiative may come
from the firms themsdves, from a government agency, from a local training institution or,
as with the Garment Industry Development Corporation in New York, from a tripartite
body. Such firm clusters are by their nature regional or subregional, and encouraging
cluster development can aid local development, investment and employment.

99. At the international level, grants and credits are parts of adjustment programmes. The
sdection of instruments for promoting growth and employment is an important
consideration in the design of adjustment programmes. Adjustment programmes have
increased growth in some of the countries where they have been effectively implemented,
but in many regions only the numbers of the poor continue to grow, even in countries with
strong adjustment programmes. Adjustment policies have been criticized for not taking
into account local circumstances and traditions: in Africa the programmes have often failed
to pay attention to the fact that most people live in rural areas and are sdf-employed
smallholders, and adjustment programmes that move the terms of trade in favour of the
rural sector and focus on broad-based growth in agriculture consequently offer the most
immediate opportunity for alleviating poverty and promoting economic growth.

Points for discussion

100. Points for discussion might include:
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—  The different government roles that need to be balanced, including the creation of a
sound macroeconomic framework; public investments in human resources; the
promotion of private investment; the funding of private investment; special measures
to support small and medium-sized enterprises to further employment-generating
investment. In the balancing of these governmental roles, should priority be given to
those which most evidently bring the wanted result in the long term, or on the
development of new, experimental roles and means?

— As regards the formulation of guiddines for public sector expenditure that facilitate
employment-generating investment, what are the short- and long-term prospects for
investing the available public resources; for public and private sector contributions to
the provision of essential services or to meet the demands of various services related
to investment and employment (basic education, training, employment services, etc.)?

— As regards the formulation of guiddines for government intervention in private
investment, should governments restrict their role to infrastructure building or
intervene more directly in private capital formation? What means of intervention are
appropriate in the national and international context, taking into account competition
and other policies, as well as cultural, political and other differences between regions
and States? Should adjustment programmes concentrate on supporting and developing
existing structures or on creating new alternatives?

Targeting of investments
Areas of concern

101. The globally prevailing trend is away from labour-intensive production and towards
capital-intensive production in almost all industries.

102. Technological advances have made it possible to develop technical solutions for various
kinds of tasks that were formerly handled manually. The unpredictability of the economic
context where many firms operate has made them more circumspect about employing
workers.

103. The employment decision is similar to the investment decision for a firm, where it is
desirable to hire a worker only when the net current value of the hiring decision is positive.
A firm must compare the cost of investing in workers with that of investing in machines
and equipment. In many cases, a worker is more flexible than a machine. Rising unit
labour caosts contribute to the erosion of competitiveness.

104. The key issue in the discussion on labour costs has been flexibility: employment security
regulations affect labour-market flexibility; in general they reduce numerical flexibility,
but promote functional flexibility.

105. The degree of employment security that firms are willing to provide depends partly on the
extent of their existing investment in staff. The firm calculates that providing employment
security will also increase the return on the firm's investments in labour force training and
skills development, both specific and general. Consequently, low-skilled employees are
more vulnerable in times of economic downturns in the business concerned and in the
region.

106. In addition to labour laws and collective bargaining, tax laws also affect labour costs and
employment. The taxation of labour is often heavier than that of capital. Employee and
employer payroll taxes — from which various social transfers are covered — have been at
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the centre of the discussion on the relationship of taxation to employment creation. Payroll
taxes raise the rdative cost of labour, creating a disincentive for firms to create jobs.
Moreover, as payroll taxes are not profit-based, they put pressure on firms during cyclical
downturns.

107. High labour costs in developed countries have been cited as an argument for investing in
labour-saving, capital-intensive technology and outsourcing to countries where production
is less expensive. This has had an impact by raising structural unemployment, and the
associated costs have added to the fiscal burden. This in turn has necessitated higher tax
rates, which have further discouraged investment and, consequently, job creation.

108. Small and medium-sized enterprises account for a large share of employment, but for a
much smaller share of investment. This is inevitable given that capital-intensive industries
are likely to be large scale. However, many small and medium-sized enterprises need a
higher levd of investment in order to expand, to raise product quality and to compete more
effectivdly. With greater investment, some of the inefficiency and waste generated by
enterprise failure can be avoided, and with better-quality equipment workers with a higher
skill level can be taken on, thus contributing to the development of a broad-based training
culture in the economy. Small and medium-sized enterprises clearly suffer from a number
of constraints on their expansion and potential for increased profitability, such as problems
of marketing, purchasing and location, €tc.

109. Employer payroll taxes are likdy to affect small businesses differently than large
businesses, for several reasons: payroll taxes constitute a much larger proportion of total
taxes for small businesses; administrative costs are higher; smaller businesses tend to be
labour-intensive and to hire more low-income, low-skilled employees; short-term market
adjustment effects can have a heavier impact on cash flow for small businesses; and
payroll taxes are not sensitive to profit.

Points for discussion
110. Points for discussion under this section might include:

— How can labour laws and collective agreements be adjusted so that the regulations
provide sufficient flexibility to the labour market without violating workers' rights
and without reducing employment?

— How can taxation be adjusted so that the cost burden is decreased without eroding the
social protection system? What is the effect of the levd and kind of taxes (e.g. taxes
on earned income, consumption and property, as wel as social insurance
contributions) on employment?

— How can regulations be reformed so that they promote employment in small and
medium-sized enterprises?

Location of investments
Areas of concern

111. Investment and production decisions are how made by companies on a global basis.
Investors base decisions concerning capital expenditure on potential sales volumes, raw
materials potential, proximity to clients, customers' demands, market and cost structures
and the prevailing political and legal conditions.
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113.

114.

115.

116.

117.

118.

Globalization offers investors in the international capital markets a wider range of
investment opportunities, higher returns on savings and greater portfolio diversification.
For the global economy as a whole, globalization promotes the more efficient allocation of
resources worldwide and thus greater world growth, investment and employment.

Investments — including foreign direct investment (FDI) which contributes directly to
employment — are distributed unevenly among the regions and countries. Countries and
regions that are unable to participate in the expansion of world trade or to attract
significant amounts of private investment run the risk of being left behind by the global
economy. The countries and regions at greatest risk of being marginalized are precisdy
those most in need of the trade, investment and growth that globalization could bring.

Devedoping countries as a whole received 37 per cent of FDI inflows in 1997, compared to
17 per cent at the beginning of the decade. However, among deveoping countries, FDI
inflows are concentrated in a small number of countries and regions. The main recipient
regions are East Asia and the Pacific, Latin America and the Caribbean. Compared with
other parts of the world, the overall volume of FDI in Africa remains low, and is thus a
source of concern. Between 1991 and 1996, Africa attracted less than 5 per cent of total
FDI flows to developing countries.

The reasons for lack of FDI are varied, and the relationship between them is not fully
understood. In addition to economic, there are also political reasons, which are in turn
related to other economic considerations. Palitical instability and lack of confidence in
governments are regarded as the ostensible culprits. Investors may perceive that reforms
have not yet been firmly rooted in a given country, or that private investment does not
enjoy the full commitment of the government as an objective, and they are thus hesitant.
Some observers alude to the fact that there is little by way of an organized private sector
in such countries. Finally, the risks to foreign investors are rdatively high, while the
rewards are low.

Although the merits of globalization and foreign direct investment are recognized,
globalization has also evoked fears. It has been argued that multinational enterprises have
exported jobs from developed countries to developing countries through foreign
investment and export production in special economic zones, and that through trade
liberalization, governments have encouraged the replacement of domestically produced
goods by goods produced abroad.

Special economic zones beong to the numerous incentives that governments use in order
to attract foreign direct investment. Basically, a special economic zone — giving free trade
status to exporters — is a practical intermediate step for countries that cannot make the
move to free trade quickly. Free trade zones (FTZs) and export processing zones (EPZS)
are sites where foreign or domestic merchandise may enter without formal customs
clearance or the payment of customs duties or government excise taxes. EPZs are
dedicated to manufacturing for export, whereas FTZs also handle imports. But attitudes
toward them vary considerably. Where they have been successfully applied, as in East
Asia, the schemes have made a big contribution to the success of manufactured exports.
Furthermore, export success has led not only to economic growth but also to generating the
momentum for trade liberalization. On the other hand, operators of special economic zones
have been accused, inter alia, of violations of human rights.

For the governance of globalization, a great number of regional organizations aimed at
ensuring economic integration have been formed. As regards regional integration, three
trends are visble free trade areas develop into areas involving desper economic
integration. Either organizations are replaced with new ones, or new dements are added to
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existing organizations. Economic integration areas continue to enlarge, either by mergers
of organizations or the admission of new members to existing organizations. Cooperation
agreements between regional groups are increasing.

Points for discussion
119. Points for discussion under this section might include:

— How can the conditions be ensured in a global economy whereby one country’s
success in attracting investment can be achieved without detriment to another?

— How should the policies and activities of global organizations (such as United
Nations agencies), regional organizations for economic integration or free trade (EU,
ASEAN, NAFTA, CARICOM, MERCOSUR, SAARC, SADC, ec.) and national
governments be coordinated and prioritized in order to avoid the uneven distribution
of FDI and other benefits of globalization? Should they have some common
macroeconomic policy goals concerning, for example, interest rates, or policies
concerning various means to attract FDI?

—  How should the more successful economies help the others in ensuring a favourable
climate for job-creating investment? What kinds of advisory, assistance and
information services are needed regarding policy formulation, the streamlining and
strengthening of mechanisms and administrative procedures, and updating
information on global market trends and the policies and practices of other countries?

Funding of investments
Areas of concern

120. In most developing countries, both public and private savings rates are far too low to
finance the targeted levels of investment.

121. Private capital has displaced official development finance as the main source of external
financing for developing countries, accounting for 85 per cent of the total in 1997,
compared to only 41 per cent in 1990. Between 1990 and 1997, disbursements by official
aid agencies declined from nearly 60 per cent of net long-term resource flows to
developing countries, representing a reduction of 15 per cent. There has also been a decline
in absolute terms. This decline reflects better access to capital markets by an increasing
number of developing countries as wel as decreasing demand for official assistance in
financing public sector investment, such as infrastructure projects.

122. However, private FDI flows are heavily concentrated on a narrow range of countries,
sectors and borrowers. 75 per cent of net private capital flows go to a dozen countries,
which include the largest developing countries. This leaves over 100 developing countries
with little access to private financing. Even among countries that receive private capital,
borrowing is limited to a small set of top-tier countries, and is mainly targeted at extractive
industries, infrastructure and the financial sector.

123. This concentration suggests that multilateral development banks (MDBSs) should play a
more sdective role in financing development in the twenty-first century, focusing on areas
not adequately financed from other sources. This poses a dilemma for the MDBSs, since the
findings on aid effectiveness suggest that to achieve greater impact they must concentrate
assistance on countries where policies and institutions are reasonably supportive of
development. These are also likely to be the countries that are the most attractive to private
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investors. This raises the question of whether developing countries with good access to
private finance should graduate from MDB borrowing. On the other hand, the point at
which they should do so is likdy to be difficult to define, as disparities in the level of
development and access to financing can be as great within countries as between them: for
example, there is a huge gulf between living standards in coastal China and those in the
interior, or between Sao Paolo and M anaus.

124. Demand for policy-based lending, which remains one of the World Bank’s major
capabilities, is likely to continue to fluctuate. The size of rescue packages has increased in
recent years with each major crisis. With further liberalization might come even greater
volatility. Thus, MDBs may retain a role as a lender of last resort to countries, even where
ther rolein financing investment has ceased.

125. The structure of private financing of investments has changed radically in recent years.
Traditionally, dealings between borrowers and savers occurred through banks and
securities firms, with banks lending depositors’ funds direct to firms, and securities firms
providing the distribution of new issues of debt and equity to individual investors, pension
funds, and insurance companies. Two notable trends have eroded this traditional view of
financial intermediation.

126. First, from the supply side, non-bank financial institutions have been slowly challenging
banks' traditional assets, by facilitating the securitization of finance and by offering
financial services that have historically been provided almost exclusively by banks.
Investment banks, securities firms, asset managers, mutual funds, insurance companies,
specialty and trade finance companies, hedge funds and even tdecommunications,
software and food companies are starting to provide services not unlike those traditionally
provided by banks.

127. Secondly, on the demand side, many households have bypassed bank deposits and
securities firms in order to hold their funds with institutions better able to diversify risks,
reduce tax burdens, and take advantage of economies of scale. The result has been a
dramatic growth in the size and sophistication of ingtitutions that specialize in investing
money, increasingly on a global basis, on behalf of households.

128. Non-bank financial sectors in the major advanced economies are very large. In the G-7
countries, insurance companies, pension funds, investment companies and other non-bank
institutional investors managed assets totalling more than US$20 thousand hillion
($20,000,000,000,000) in 1995. To put this figure in perspective, this amounts to some 110
per cent of the GDP of all the G-7 countries; it is more than half the value of all bonds and
equities outstanding in these countries; and it represents 90 per cent of all assets in the
banking systems in those countries. International financial capital movements have
expanded enormously under the combined impact of financial deregulation and innovation.
For example, cross-border transactions in bonds and equities soared in major industrial
countries, from less than 10 per cent of GDP in 1980 to between 150 and 250 per cent in
1995.

129. Although portfolio investments can make an important contribution to the financing of
equity capital for local companies, concerns have been expressed by host countries,
particularly regarding the volatility of these flows and their effect on exchange and interest
rates. Tax policies have frequently supported the increasing share of portfolio investments.

130. The abundance of sources tempts companies to use outside equity sparingly. Investment
levels are kept high, even when the profitability is relatively low.
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131. Increasing the profitable investment of public sector revenues has recently been under
debate in many developed countries. The discussion has focused in particular on the funds
of various social insurance programmes, especially social security funds. Traditionally,
these funds have been placed only in areas regarded as safe investments, such as
government securities, which are mainly long-term bonds. However, the funds could
obtain a much higher return by investing the money in equities. There are, at least
theoretically, also other options: governments — or whoever is to decide — could finance
investments that have an employment-generating impact.

Points for discussion
132. Points for discussion under this section might include:

—  What should be the role of MDBs and official development finance in general in
financing investments in developing countries? How can effective aid and sustainable
long-term development be combined?

—  What kind of preventive safety nets are needed to avoid major economic crises and to
reduce the need of MDBs to provide rescue packages? Should safety nets supplant or
somehow strengthen private capital, monitoring, and closure mechanisms? What kind
of risks should these safety nets take into account?

—  Should the public financing of investments be somehow restored, for example by

starting to invest the surplus money of social security funds extensively in stock
markets?

5.  Migrant workers

Summary

International labour migration has become more complex and diverse and involves a much larger number of countries
than ever before. There are growing problems with irregular migration, and much contemporary migration is organized by
private intermediaries. The large majority of today’s migrant workers are admitted only for temporary periods, which in many
instances makes them subject to unequal treatment. In response to the low and declining rate of the ILO’s existing standards
on this subject, the Committee of Experts on the Application of Conventions and Recommendations was requested by the
Governing Body at its 267th Session to undertake a General Survey on the state of law and practice. The Committee of
Experts clearly saw the need for a general discussion of the subject of migrant workers at a future session of the International
Labour Conference, with a view to reviewing and possibly revising the instruments.

133. Today, between 40 and 45 million persons are estimated to be economically active in a
country other than their own, with or without authorization, and they are accompanied by
at least as many dependants. This estimate does not include the millions of Russians,
Kazakhs, Ukrainians, and others scattered across the successor States of the USSR. More
countries than ever before are now engaged in migration either as receiving countries or
countries of origin, or both. The 64 countries that were major senders or receiversin 1970
have grown to 98, 20 years later. By the beginning of the 1990s nearly 100 countries were
significantly involved in international economic migration.
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A.

B.

Contemporary trends in international
migration

New forms of labour migration

134.

135.

International labour migration has become more diverse and complex than in previous
decades. Farmers or peasants with few skills to offer who leave their lands temporarily or
permanently in search of wage-paid activities still represent an important component of
cross-border migrants. Skilled industrial and construction workers®® who move
individually or as part of an enterprise’s labour force and who may be tied to a specific
project or perform recurrent tasks for a contractor, constitute an increasing proportion of
present-day migrants, as do young women who undertake jobs as domestic helpers or
caregivers for the aged in foreign countries. Highly qualified professionals, managers,
technicians, and service providers circulate across the globe to a much greater extent than
previously, both within and outside transnational enterprises, but their movements are
seldom recorded. Young persons admitted as trainess for the purpose of upgrading their
skills in foreign enterprises, and who may perform regular work as a result of ther
assignment, are just as much part of contemporary economic migration as are
entrepreneurs who are admitted with the promise of future citizenship if they bring along
enough funds to create employment for themsdves and for others. No classification can
neatly and comprehensively capture the variety of today’s international labour migrants.
Even the distinctions between temporary migrants and permanent settlers have become
blurred.

Several factors are combining to drive this rising cross-border mobility of workers.”> The
intensification of trade and investments is certainly an important factor, but among the
developing countries it has so far affected only a small number of Asian and Latin
American countries. Because many poor countries have not yet benefited from increased
capital flows, the widening income differentials between the North and the South over the
last three decades have probably contributed to increasing migration pressures. The
declining cost of transport, allied with the increasing availability of information, as wel as
the spread of personal and institutional networks, are no doubt facilitating mobility. To
these may be added the poalitical changes such as the collapse of the former USSR, which
lifted some of the previous obstacles to the free movement of people. Finally, there is some
evidence that the growth of the informal sector is associated with greater absorption of
foreign labour in the industrialized countries. It is not in the large manufacturing
enterprises where foreign workers are usually found, but in intensedy competitive small
manufacturing shops, construction subcontractors, retail trade outlets, low-technology
services, and in agriculture, sectors where low-wage, unskilled jobs are not attracting
nationals.

Problems and policy dilemmas

136.

Many new problems and policy dilemmas have surfaced with the growth and emergence of
new forms of labour migration. The most significant include the following.

% See I1LO: Social and labour issues concerning migrant workers in the construction industry,
Tripartite Meeting on Social and Labour Issues concerning Migrant Workers in the Construction
Industry, Geneva, March 1996.

®see Stalker, P.: Global nations: The impact of globalization on international migration,
International Migration Papers No. 17, ILO, Geneva, 1997.
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1. Irregular migration and illegal employment
of undocumented migrants

137. Although statistics on irregular migration are inherently weak, it is estimated that as much
as a quarter of all international labour migrants are working without proper legal
documents or authorization to work. While some are in privileged positions on account of
their unique skills or education, most are ordinary workers who suffer exploitative
treatment in terms of inferior wages and long hours of work. Among the most disturbing
forms of irregular migration is the “trafficking”, by transnational criminal syndicates, of
young women for employment in the sex sector. Equally significant in numbers are those
who have been admitted legally but not for the purpose of employment, as well as those
who were earlier permitted to work but for a period that has already lapsed. In some
regions the more significant phenomenon is the employment of non-nationals simply as the
consequence of the break-up of States, as well as the emergence in the labour market of
foreigners authorized only to “transit” through the State' s territory.

2. Commercialization of migration processes

138. The commercialization of recruitment through the activities of private fee-charging agents
has contributed significantly to growing mobility of labour of al kinds across national
boundaries. Profit-motivated recruitment agencies have succeeded in bridging national
labour markets where States permit the movement of labour. Private agents have proven
particularly effective in quickly sensing skills shortages in labour markets, finding labour
to fill the void, and providing flexible and appropriate responses as economies become
more complex. Their operations have, in effect, made it possible to overcome the
information gaps and institutional obstacles separating national labour markets. Owing to
the reuctance of many migrant-recelving countries to enter into bilateral labour
agreements with sending countries, there are very few examples of labour migration
processes organized under the auspices of public or state employment services.

139. However, many serious problems have been observed in countries that have not effectively
supervised the activities of private intermediaries, including the victimization of workers
through offers of false or non-existent jobs and misleading or false information about
working conditions, exorbitant fees extracted from potential migrants, detention in
destination countries or deportation due to the forgery by the agents of the workers' travel
documents and admission visas, and workers being prematurely laid off due to mis-
declaration of qualifications. Much more serious in their consequences are activities that
involve subverting immigration laws and regulations through fraud and deceit, which place
workersin anillegal situation in destination countries.

3. Migrants in under-protected occupations

140. Significant numbers of migrant workers, especially women, beong to occupations and
sectors where conditions of employment fall far short of international and national
standards because they are sddom effectively supervised by national authorities. For
instance, there are no labour inspections in many countries of the conditions of
employment of domestic service workers or helpers. In many countries foreign live-in
maids regularly work in excess of normal hours but rarely receive the overtime
compensation that is due to them. More serious problems have been reported in the case of
“entertainers’, whose employment in some countries is frequently controlled by agents,
some with links to criminal eements. When they are admitted under the immigration
category of “artists’, they may fall outside the coverage of labour laws and are thus
precluded from seeking official remedies for abusive and ill treatment. Other such
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141.

142.

143.

situations also arise, particularly for agricultural work, where many migrants are employed
in some countries.

growth of temporary migration for employment

The recent increase and diversification of temporary migration has given rise to questions
of equal treatment in matters of remuneration, social security, job security, job mobility,
housing, and family reunification. Many of these are already addressed by existing norms
in the case of permanently settled migrant workers, but the bulk of new migration
comprises workers who are brought in for temporary periods such as seasonal agricultural
workers, project-tied workers (e.g. construction), trainees who actually perform regular
jobs, international service providers brought in by contractors particularly for design or
repair and maintenance work, and special purpose workers. The temporary admission of
non-nationals has undoubted short- and long-term benefits for a migrant-receiving country.
The benefits derive, inter alia,®® from the fact that a vacant job can be filled immediately;
wages or salaries are unlikdy to suffer upward pressure; while infrastructural expenditure
on housing or schools may be significantly reduced compared with that for nationals, etc.

The cross-border movements of international service providers are a phenomenon of
growing importance, especially since the liberalization set in motion by the Uruguay
Round. Persons rendering service in a country where they are not habitually resident
include sdf-employed or own-account workers” engaged in consulting, advising,
supervising, training others, etc., rather than in the production of commodities in the
traditional sense. Examples of special-purpose workers are academics, artists, entertainers,
athletes, and middle-level personnd moved within a multinational company. Artists and
entertainers are often sdf-employed workers and tied to an agent or sponsor rather than to
an employer in the traditional sense of the word.

There are a number of problems associated with the admission of foreign workers for
temporary employment. These are inherent in a situation where several sets of national or
international laws may govern the economic activity of a person who resides in one
country and enters into a contract for the provision of services in another for a period of
time. Equal treatment is often at issue, whether in the matter of wages and remuneration,
social security, or mobility in the labour market. In some cases labour laws do not apply to
seasonal foreign workers. Temporary migrant workers are usually tied to employers — they
are not permitted to change jobs or to change employers. There are issues regarding who
should be responsible for the workers' accommodation. Temporary foreign workers may
also be excluded from membership of social security schemes or, where this is not a
problem, entitlement to benefits in the migrant-receiving country or upon return to the
migrant’s country of origin may vary considerably and leave much to be desired.

% The economic benefits for the various actors are set forth in Council of Europe: Temporary
migration for employment and training purposes: Report and guidelines, Strasbourg, 1996, pp.
42 ff. See also K. Groenendijk and R. Hampsink: Temporary employment of migrants in Europe,
Katholieke Universiteit, Faculteit der Rechtsgel eerdheid, Nijmegen, 1995.

% This sets them off from wage- or salary-earners moving insideamultinational enterprise from one
country to another, who are included here under the earlier categories of special-purpose workers or
project-tied workers.
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5. High levels of unemployment among
immigrant workers

144. There is a growing marginalization of settled immigrant workers in some industrialized
countries, inter alia, on account of the decline in employment opportunities in
manufacturing and because of discrimination.® Unemployment levels among ethnic
minorities, especially among the young, are sometimes double or even triple the rate for
nationals of the same age groups and educational attainment. Research undertaken by the
Office in collaboration with local research institutions in these countries has confirmed that
discriminatory practices in recruitment explain a significant part of their poor performance
in the labour market.”

1. Towards a comprehensive ILO strategy

A. ILO activities relating to the protection of migrant
workers
1. ILO standard-setting activities

145. The protection of workers employed in a country other than ther country of origin has
always had an important place among the activities of the ILO,* since more than any other
workers they are vulnerable to explaitation, particularly if they are in an irregular situation
or victims of manpower trafficking. Although all the ILO's instruments are of revance to
migrant workers, in so far as they are of general application to all workers, the ILO has
adopted several standards of specific relevance to migrant workers: the Migration for
Employment (Revised) Convention, (No. 97), and Recommendation (No. 86), 1949; and
the Migrant Workers (Supplementary Provisions) Convention (No. 143) and
Recommendation (No. 151), 1975.* The 1949 Convention, a milestone in international

% See W.R. Bohning and R. Zegers de Béijl: The integration of migrant workers in the labour
market: Policies and their impact, International Migration Papers No. 8E, ILO, Geneva, 1995. See
also Doomernik, J.: The effectiveness of integration policies towards immigrants and their
descendants in France, Germany and the Netherlands, International Migration Papers No. 27, ILO,
Geneva, 1998.

# See for example P. Arrijn, S. Feld, and A. Nayer: Discrimination in access to employment on
grounds of foreign origin: The case of Belgium, International Migration Papers No. 23E, ILO,
Geneva, 1998; M. Bendick, Jr.: Discrimination against racial/ethnic minorities in access to
employment in the United States, Empirical findings from situation testing, International Migration
Papers No. 12, ILO, Geneva, 1996.

% For more details, see para. 32 of Migrant workers, General Survey on the reports on the Migration
for Employment Convention (Revised) (No. 97) and Recommendation (Revised) (No. 86), 1949;
and the Migrant Workers (Supplementary Provisions) Convention (No. 143) and Recommendation
(No. 151), 1975, ILO, Geneva, 1999.

3 A number of ILO standards make specific reference to migrant workers and urge member States
to take into account their provisions. These include the Discrimination (Employment and
Occupation) Convention, 1958 (No. 111), the Private Employment Agencies Convention, 1997
(No. 181), the Maintenance of Social Security Rights Convention, 1982 (No. 157) and the
Indigenous and Tribal Peoples Convention, 1989 (No. 169). Although most ILO standards do not
contain provisions dealing specifically with migrant workers, the Committee of Experts frequently
refers to the situation of migrant workers in supervising their application. This includes the
numerous comments formulated by the Committee during its supervison of the application of the
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2.

migration legidation, grew out of the turmoil of post-war Europe and the desire to
facilitate the transfer of surplus labour from this continent to others. The 1975 Convention
was the international community’s first attempt to tackle the questions of irregular
migration movements and illegal employment. It also aimed to promote greater equality of
opportunity and treatment for lawful migrants in respect of employment and occupation.
Convention No. 97 has so far been ratified by 41 and Convention No. 143 by 18 member
States.

1998 General Survey

146.

147.

The low number and declining rate of ratifications of the ILO’s instruments on migrant
workers were among the factors considered in the examination of these instruments by the
Working Party on Policy regarding the Revision of Standards. This examination resulted in
a decision by the Governing Body at its 267th Session (November 1996) to request the
Committee of Experts on the Application of Conventions and Recommendations to
undertake a General Survey® on the state of law and practice in member States in relation
to Conventions Nos. 97 and 143 and their related Recommendations. It may be noted that
this was the first time that a General Survey was initiated with the specific aim of re-
examining “the possibility of including the question of migrant workers on the agenda of a
forthcoming session of the Conference for a general discussion, and also in order to clarify
the possible need for revision of Conventions Nos. 97 and 143”.* The General Survey was
discussed at the 88th Session (June 1999) of the International Labour Conference.

It is instructive to outline some of the most prominent changes that the Committee of
Experts found had occurred in international migration since the adoption of the instruments
and their effect on how these instruments are applied:

— It noted that the gender stereotypes that held when the instruments were drafted were
no longer valid, and that women now form an increasingly significant proportion of
migrants for employment. The Committee showed concern, in particular, over the
lack of protection that the instruments offer to women trafficked for work in the sex
sector.

— It observed that the commercialization of recruitment that had occurred in recent
decades had led to a number of abusive practices, including the use of misleading
propaganda, extraction of sometimes exorbitant fees from potential migrants, the
withholding of information and the confiscation of travd documents — practices
which may beinsufficiently regulated by ILO instruments as well as by national law.

— It remarked that the recent increase and diversification of temporary migration had
had important ramifications, and the Committee questioned whether the instruments’
blanket coverage of permanent and temporary migrant workers reflected the
contemporary diversity of ther situations.

— It observed that the effect of regional integration on the movement of workers across
borders has been significant, and in particular the application of the provisions

maritime Conventions. See para. 38 of the General Survey for a non-exhaustive list of these
instruments.

32 See above.

3 See GB.267/L1LS/4/2; see also GB.267/9/2, para. 14 and GB.267/PV, p. IV/6.
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148.

149.

respecting equality of opportunity and treatment of workers from outside regional
groupings raised, in the Committee's opinion, questions of principle which needed to
be addressed.

— It pointed to the fact that the increase in irregular migration had introduced

difficulties in the interpretation of several of the provisions, in particular in rdation to
the lack of definition of the fundamental rights of migrant workers.

— It pointed out that the growth of migration by air travel had meant that some
provisions of the instruments, such as Article 5 of Convention No. 97 (which requires
medical examination both prior to departure from the home country and upon arrival
in the host country) might be outdated. The Committee concluded its analysis of this
point by stating that “this question should be considered in the framework of a

Conference discussion on migration for employment”.>

In addition to the lacunae in Conventions Nos. 97 and 143 due to changes in practice, a
comparison between national legislation and international labour standards reating to
migrant workers has made it clear that other lacunae exist in these instruments. For
example, they do not deal with the daboration or establishment of a national migration
policy, in consultation with employers’ and workers organizations, within the framework
of national employment policy. Questions reating to migrant workers' contracts, which are
of vital importance for protecting workers, are not addressed in existing instruments. The
same can be said of questions touching certain aspects of the payment of migrant workers
wages. In addition, the Committee drew up a list of the provisions mentioned by
governments in their reports as giving rise to difficulties, and observed that nearly all of
the provisions of the Conventions, the annexes, and the relevant Recommendations were
cited.® In the Committee's opinion, certain difficulties cited ought not to constitute
fundamental obstacles to the ratification of these Conventions, and it seemed to be
generally agreed that the principles enshrined in these instruments were still valid.

At the 276th Session (November 1999) of the Governing Body, 16 governments and both
the Workers' and Employers' groups supported the proposal for a general discussion in
order to clarify the need for future standard-setting action.®

3. Other ILO activities in the field of migration

150.

(@)

151.

In addition to the adoption and supervision of standards, the ILO has undertaken a number
of activities in the fidd of migration aimed at improving the situation of millions of
migrant workers across the glabe.

Technical cooperation and technical advisory
services

The major part of the ILO’s activities in the fidd of migration, in addition to promoting the
ratification and application of ILO standards on migrant workers, consists of providing

3 See para. 653 of the General Survey.
% See para. 642 of the General Survey.
% The governments that expressed support for a general discussion were Algeria, Brazil, France,

Germany, Guatemala, India, Italy, Mexico, Peru, the Philippines, Portugal, Sovakia, Saitzerland,
Sudan, the United States and Venezuela.
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assistance to countries in the formulation of migration policies and legislation and in
managing migratory flows more effectively, in line with the provisions of the ILO
instruments. The Office also organizes training courses for the benefit of officials wishing
to be familiar with best practices in migration policy and administration, the functions of
labour attachés, and methodologies for migration surveys, etc. The ILO has also made use
of less formal means of tackling such problems as helping member States to resolve
specific problems which have been the subject of a complaint or a representation.

(b) Other projects

152. In the early 1990s, the Office launched a project entitled “Combating discrimination
against (imymigrant workers and ethnic minorities in the world of work”. The aim was to
reduce discrimination against migrant workers and ethnic minorities by informing policy-
makers, legidators, employers, workers, NGOs and persons engaged in anti-discrimination
training on how legislative measures plus training activities could be rendered more
effective, based on an international comparison of the efficacy of such measures and
activities. Another project was the 1994-95 “Interdepartmental Project on Migrant
Workers’ which resulted in a number of studies and publications on a variety of subjects
pertinent to international migration. One of the most significant projects to be undertaken
by the Office in recent years was a regional programme entitled “Informal network on
foreign labour in Central and Eastern Europe’ which brought together policy-makers and
legislators from countries of the region in an informal setting to develop and improve
bilateral and multilateral migration policies.

() Recent ILO activities

153. In April 1997, the ILO held a Tripartite Meeting of Experts on Future ILO Activities in the
Fidd of Migration, which recommended two sets of guidelines. one on special protective
measures for migrant workers in time-bound activities; the other on special protective
measures for migrant workers recruited by private agents. It also recommended the use of
pattern or practice studies of the exploitation of migrant workers as a means of action not
falling under Convention-based procedures.*” Since the approval by the Governing Body in
1997 of the creation of the International Labour Migration Database, the Office has
collected data on the magnitude and nature of contemporary migration flows which is now
accessible via the Internet.® The ILO continues to undertake research in a number of
regions of the world, and regularly publishes books and working papers.®

3" See Report of the Tripartite Meeting of Experts on Future ILO Activities in the Field of
Migration, MEIM/1997/D.4, ILO, Geneva, Apr. 1997.

3 http://www.ilo.org/public/english/protection/migrant/ilmdb/index.htm.

¥ The Office’s International Migration Papers series covers a large area of migration issues
ranging from the evaluation of emigration pressures in some regions, to assessing the extent of
discrimination against immigrantsin the world of work, the effectiveness of employers sanctionsin
reducing the illegal employment of undocumented migrants, the implications of EU accession on
the migration policies of some Eastern European countries, and the impact of remittances on some
Asian countries of origin. Mention may be made of recent ILO publications. Employing foreign
workers. A manual on policies and procedures of special interest to middle- and low-income
countries, by W.R. Béhning (Geneva, 1996); Sending workers abroad: A manual for low- and
middle-income countries, by M.I. Abdla (Geneva, 1997); and International migration statistics:
Guidelines for improvement of data collecting systems, by R. Billsborrow, G. Hugo, A. Oberai and
H. Zlotnik (Geneva, 1997); E. Hoffmann and S. Lawrence: Satistics on international labour
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4, Related developments

154.

155.

In 1990 the UN General Assembly adopted the International Convention on the Protection
of the Rights of All Migrant Workers and Members of their Families.* This convention,
which recognizes and builds on the provisions contained in existing ILO Conventions,
aimed at articulating the rights of migrant workers regardless of ther legal status. Since
only 12 States have so far become a party to the UN convention through ratification or
accession, it has not yet entered into force™ When it does, the UN will creste a separate
body for its supervision. The reasons why this new convention has not yet received a
sufficient number of ratifications to enter into force should be analysed and taken into
account in future ILO work on this subject.

With respect to the specific question of liberalizing the rules governing the temporary
movement of “natural” persons rendering specific time-bound services, it will be recalled
that the World Trade Organization adopted the “ General Agreement on Trade and
Services (GATS) in April 1994.% In the GATS, these natural persons are dominated by
“international service providers’. Three governments® have proposed that the ILO
examine this issue further.

B. Towards a comprehensive ILO strategy

156.

Against this background (new forms of labour migration and the state of ratifications and
ratification prospects of ILO Conventions on migrant workers), the Director-General stated
in his Report to the International Labour Conference at its 87th Session (June 1999), that in
the next biennium the ILO’s activities would “reflect the growing importance of labour
migration in the global economy. The primary objective should be to help forge an
international consensus [...] on how to ensure adequate protection for migrant women and
men and their families, while allowing orderly and advantageous movements of workers in
search of better lives’.* It would thus seem highly relevant to develop a comprehensive
ILO strategy for achieving this objective. Such a comprehensive strategy should be
developed in order to guide ILO action in the following areas:

— to assist member States in understanding migration problems, in designing policy and
improving administration;

migration: A review of sources and methodological issues, Interdepartmental Project on Migrant
Workers, ILO, Geneva, 1996.

“0 See GB.249/10/3/2.
“1n 1998 a Global Campaign for Ratification of the Convention on Rights of Migrants was
launched. For more details on the work of the United Nations and its specialized agencies, see paras.

49-61 of the General Survey.

“2For the text of the GATS see WTO: Results of the Uruguay Round of Multilateral Trade
Negotiations, Geneva, June 1994 or, internet: http://www.wto.org/services/gats.htm.

3 Chile, Finland and Switzerland.

“ Decent work, Report of the Director-General to the 87th Session (1999) of the International
Labour Conference, “New programme on labour migration in the global economy”.
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1.

2.

to follow up on the findings of the General Survey of ILO Conventions on migrant
workers and campaign for wider ratification, or examine revision as determined by
the Conference;

to promote hilateral or multilateral agreements as a means of fostering more orderly
forms of migration;

to encourage the development of codes of conduct for the treatment of migrant
workers;

joint action with other UN and international as well as regional organizations in
fostering orderly migration and promoting the integration of settled migrants;

to expand the ILO’s International Migration Database and enhance its accessibility to
constituents.

Proposed action

157. The Office notes that it emerged from the discussions at the Conference that the ILO could
opt between three main courses of action. It could decide:

to include the subject of migrant workers on the agenda of a future session of the
Conference for a general discussion, with a view to reviewing and possibly revising
the relevant instruments;

to place the revision of Conventions Nos. 97 and 143 on the agenda of a forthcoming
session of the International Labour Conference;

to maintain the existing Conventions, while placing on the agenda of the Conference
the question of adopting a new Convention to address contemporary migration
concerns.

158. Although the general trend in the discussion of the General Survey tended towards revision
of Conventions Nos. 97 and 143, a clear consensus was not reached on this issue. The
Office proposes, therefore, to hold a general discussion on the question of migrant
workers. Such a discussion might contribute to the devedlopment of a comprehensive
strategy for the ILO in this area and of a common understanding on the most appropriate
course of action to take.

Issues to be discussed

159. A general discussion of the issues raised by the growing mobility of workers and the
alternatives for ILO action might be organized around the following subjects:

(@

(b)

International labour migration in the era of globalization. How can migration be
better managed in the era of globalization to ensure that it plays a positive role in the
growth and development of countries of origin and countries of employment, while
protecting migrant workers in their search for a better life? What role can the ILO
play in bringing about an international consensus on how to manage migration?

Best practices in dealing with irregular migration for employment. What strategies
compatible with the ILO's principles and basic human rights would be likdy to have
reasonable success in curbing irregular migration?
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(©) Improving migrant workers' protection through standard setting. What approach
should be taken to ensure wider ratification and application of ILO Conventions on
migrant workers? How can the international standards be made more relevant in view
of the emerging new forms of migration? In particular, should the existing standards
be revised?

6(a) Recording and notification of
occupational accidents and diseases;
(b) Possible revision of the list of
occupational diseases,
Schedule I to the
Employment Injury Benefits
Convention, 1964 (No. 121)*

Summary

International practice concerning the recording and notification of occupational accidents and diseases is far from uniform.
Different definitions, differences in collection and notification procedures, as well as the lack of national expertise lead to
disparate situations in member States. New international standards could contribute better than the existing instruments and
documents to establishing appropriate national systems and improving and harmonizing both the terminology and the
procedures involved, providing the basis for preventive action and for coherent national, sectoral and enterprise-level policies.
A Convention containing basic principles, supplemented by a Recommendation, might be envisaged.

The international instrument(s) could provide for the obligation for the competent authorities of member States to establish
and implement a coherent national policy, as well as systems, programmes, infrastructures and the relevant concepts and
terminology for the recording, notification and investigation of occupational accidents and diseases, which would be consistent
with international agreements and recommendations.

After a review of this item regarding some concerns and reservations expressed in previous consultations and discussions
and in line with a resolution adopted by the Sixteenth International Conference of Labour Statisticians (ICLS) in October 1998
which calls for the development of standards for statistics of occupational diseases, the suggested exclusion of occupational
diseases from the scope of an international instrument is not proposed. The reason is that such exclusion would maintain the
lack of guidance for legal requirements, the existing information and awareness gaps and the insufficient measures carried out
for prevention. It is proposed, however, that member States may accept the obligations of this Convention separately in
respect of occupational accidents and occupational diseases.

For the implementation of the proposed new instrument(s) it would be appropriate to adopt a new ILO list of occupational
diseases simultaneously with the elaboration of the international instrument(s) and complementary to the revision of current
ILO classifications of accidents encouraged by the Sixteenth ICLS and being undertaken. Two new options for the new list are
proposed: (a) updating Schedule | to the Employment Injury Benefits Convention, 1964 (No. 121) as revised, for the purpose
of compensation and recording and notification; and/or (b) establishing a mechanism for the periodic updating of the list of
occupational diseases in Schedule | to Convention No. 121 for compensation purposes and for the elaboration, adoption and
periodic updating of any other corresponding list adopted by ILO bodies for the purpose of recording and notification.

Background

160. Recent ongoing research carried out in the Office together with the World Hedlth
Organization shows that, despite significant advances in dealing with many of the

“ Previous contributions on this theme were submitted to the Governing Body in March and
November 1998. See GB.271/4/1, paras. 175-205, GB.273/2, paras. 153-166, GB.274/3, paras. 190-
221, and GB.276/2, paras. 176-197.
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162.

163.

164.

challenges to the safety, health and wdll-being of workers, around 1.2 million work-related
deaths occur each year (based on a global estimate in 1999) and, in addition, each year
approximately 250 million accidents and 160 million occupational diseases are estimated
to occur worldwide.

In developing countries in particular, a major obstacle to preventing loss of life and injury
on this scale and to achieving effective control measures is the absence of both rdiable
information concerning the incidence of occupational accidents and diseases and
knowledge and guiddines for the implementation of redevant national recording and
notification systems as a tool for preventive action. Only about one-third of the 120
member States that have ratified the Labour Inspection Convention, 1947 (No. 81), include
statistics of occupational accidents and diseases in their annual reports, as requested in
Articles 20 and 21.

Employers need to record information about accidents and diseases that arise in thear
enterprise and to investigate them. The record should include at least the essential facts
required for notification, which makes it easier for the employer to analyse the recorded
data so as to identify both the causes of accidents and diseases and the resulting losses, and
to devise programmes and measures for their prevention and control. In addition, when this
information is made available to workers' representatives it enables them to contribute to
the improvement of working conditions.

The information about occupational accidents and diseases recorded and kept at the
enterprise forms the basis, and determines the quality, of its notification to the appropriate
authorities, which are mainly the social security ingtitutions or the authorities responsible
for enforcing occupational safety and health legislation. The social security institutions
require information in order to compensate injured persons and their dependants. The
enforcement authorities need information to investigate individual cases and identify
recurring accidents and diseases and, through the use of accumulated statistics, devise
coherent national, sectoral and enterprise-level enforcement strategies and guidance for
effective prevention programmes.

Despite the existence of resolutions concerning statistics of employment injuries, adopted
by the Tenth and Thirteenth International Conferences of Labour Statisticians in 1962 and
1982, which recommend standard terminology, definitions and concepts and provide
guiding rules for the classification and presentation of statistics, international practiceis far
from being uniform. A large number of member States do not have established recording
and notification systems. Existing national definitions of occupational injuries frequently
differ from the international standard definitions recommended by these resolutions. On
account of differences in the scope of legidation on social security benefits and on
occupational safety and health protection, due to a lack of national expertise or the fact that
some countries have not yet introduced appropriate arrangements for data collection, there
are national variations in the collection and notification procedures and in the coverage and
sources. Inconsistent and non-comparable data prevent employers and governments from
realizing comparative analyses at enterprise and national levels for the identification of
preventive measures and setting priorities in their implementation and the economical and
meaningful use of resources. Under-reporting is common, and the number of cases of
occupational accidents and diseases that go unreported is difficult to quantify. In the study
“Accidents at work in the European Union in 1994, published by EUROSTAT in 1998,
the average reporting level for occupational accidents with more than three days' absence
in eight common branches of activity of 15 Member States was 91.1 per cent. Only eght
Members reported a 100 per cent leve, three reported levels in the range of 41-56 per cent.
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165.

In the past there have been several attempts at improving the situation: participants in the
Latin American Regional Tripartite Seminar on the Organization of Occupational Health
Services and the Recording and Analysis of Occupational Accidents and Diseases
emphasized already in 1989 the need to harmonize recording and natification systems. The
24th General Assembly of the International Social Security Association (ISSA) adopted a
report in 1992 which calls for a harmonized international system for the notification and
compilation of accident statistics. In the European Union methodologies have been
developed to provide for harmonized statistics on occupational accidents and for
comparable statistics on occupational diseases. During the adoption of the Code of practice
on the recording and netification of occupational accidents and diseases by a Mesting of
Experts in October 1994, the experts stressed that the collection, recording and
notification of data concerning occupational accidents and diseases were instrumental for
the identification and study of the causes of accidents and diseases. In addition, the experts
acknowledged both the value of and the need for guidance by lists of occupational
diseases, particularly in countries where such lists did not exist, and the difficulties
inherent in the recognition of occupational diseases. They expressed concern regarding the
current ILO list of occupational diseases given in Schedule | to the Employment Injury
Benefits Convention, 1963 (No. 121), last amended in 1980, and recommended that this
list be updated. The resolution concerning statistics of occupational injuries resulting from
occupational accidents adopted by the Sixteenth International Conference of Labour
Statisticians (Geneva, 6-15 October 1998)* calls for the development by each country of a
comprehensive programme of statistics on occupational safety and health, including
occupational diseases and occupational injuries. The objective of this programme would be
to provide an adequate statistical base for the various users (see paragraph 194).

Review of national practice

166.

167.

Measures at the levd of the enterprise for the recording of accidents differ greatly. While
large enterprises tend to make detailed records of accidents and their causes, smaller
enterprises are less likey to do so. Some enterprises have introduced their own reporting
systems, sometimes to compare figures in different factories within the same company,
particularly in multinational enterprises. Different recording systems might be in use in
specific sectors of the economy of one country. Many countries lack any legidative
provision for recording.

In general, only compensated accidents or those meeting certain criteria are covered by the
national notification schemes, while many minor accidents, knowledge of which would be
even more important for the development of preventive policy, are not considered. As a
result, the reative incidence of notified accidents could differ widely between countries
and often between different sectors of the economy of one country. Considerable
discrepancies also occur in the notification of accidents in specific sectors of the economy.
In particular, agricultural, construction, marine and mineworkers are subject to diverging
notification criteria. Coverage may be limited to certain types of workers, or certain types
of economic activity and enterprises employing more than a certain number of workers,
and it is often low in the tertiary sector. Sdf-employed, part-time and casual workers or
trainees/apprentices may be omitted by not having recourse to public insurance schemes.
To a large extent, data on accidents resulting in fatal injuries are more rdiable than those
on non-fatal accidents, as fatal cases are aimost invariably notified. Even then, differences

“6 GB.261/STM/4/14 and GB.261/8/26, para. 14.

47 GB.273/STM/7.
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may occur in interpreting the term “fatal” for notification purposes (e.g. accidents resulting
in immediate death or with injury resulting in death which occurred within 30 days,
between 31 and 365 days of the accident or without limit of time).

An important problem in comparing occupational accident figures is the difference in the
main categories of natifiable accidents in each country, which may range from accidents
causing incapacity for work for a specified number of days to any accident irrespective of
interruption of work. Most of the countries require information on the time, day and place,
the type and primary cause of the accident as wdl as the nature of the injury and the part of
body injured. Some call for information about what the injured person was doing at the
time of the accident. Only a few require information about the occupation, qualification
and training of the injured or the length of time they have been employed in that capacity
or about required safety devices or personal protective equipment. The criteria for
notification are different for accidents that occur on the way to and from work (commuting
accidents) or traffic accidents which occur while at work.

The recording and notification of occupational diseases is even more complicated. Most
countries have a legal definition of occupational diseases in the form of a prescribed list of
occupational diseases. In many cases the prescribed list is linked with compensation
criteria. There are, however, differences between the chosen methods of definition. Some
countries have a list of prescribed diseases which may be similar to, but not necessarily the
same as, Schedule | to the Employment Injury Benefits Convention, 1964 (No. 121), as
amended in 1980. Other member States operate a so-called mixed system (prescribed
diseases and other diseases). As a result, national statistics on occupational diseases differ
with respect to the diseases covered, their definitions, the criteria for the recognition of
such diseases and the coverage of working populations. A particular difficulty arises for
diseases due to multiple causes and those with long latency periods.

Procedures for notifying occupational diseases differ considerably from those for
occupational accidents, as regards both the persons responsible for making the reports and
those receiving them. Either the employer or the physician is responsible for notification to
the labour inspectorate or its equivalent, or the report is to be received first by the
insurance body. In some countries a number of optional information channels exist. While
such reports invariably go to the insurance organization responsible for paying
compensation, the enforcement agency may not be notified of cases of occupational
disease. There is little doubt from research conducted in many countries that there is vast
under-reporting. A fairly large number of developing countries are not in a position to
collect and publish national data on occupational diseases due to a lack of national
expertise or facilities for the diagnosis of occupational diseases, or both.

Role of new international instruments

171.

Uniform national systems of reporting, recording, notifying and evaluating occupational
accidents and diseases are essential for the collection of consistent data and their
subsequent use for the identification and effective implementation of preventive measures.
International labour standards deal only to a very limited extent with effective recording
and netification as a tool for preventive action, and they neither specify uniform methods
or appropriate national procedures or systems, nor include sufficient guidance (see
paragraph 193). New international standards on the recording and notification of
occupational accidents and diseases could establish more compdling obligations for
governments and therefore be more effective than the existing imperatives, which are in
particular the resolutions adopted by the International Conference of Labour Statisticians
(see paragraph 194), and the general provisions of some Conventions and
Recommendations (see paragraphs 193 and 194). Notwithstanding the existence of the
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175.

Code of practice on recording and notification of occupational accidents and diseases, it is
obvious that international standards could contribute better to establishing appropriate
national systems and improving and harmonizing both the terminology and the procedures,
providing the basis for coherent national, sectoral and enterprise-level policies and action
for prevention. While more detailed than the proposed instrument(s), the code could be
used, however, as a point of departure for their preparation.

In previous consultations held with member States, the exclusion of occupational diseases
from the scope of an international instrument was suggested. This exclusion would
maintain the unsatisfactory situation highlighted above, in particular the lack of
international standards on legal requirements for the identification and notification of
occupational diseases, the existing information and awareness gaps and the insufficient
measures carried out for the prevention of occupational diseases, the number of which all
over the world is impossible to quantify for the time being. It should be noted that for
future work by the ILO the development of standards for statistics of occupational diseases
was recommended in paragraph 30 of the resolution concerning statistics of occupational
injuries resulting from occupational accidents adopted by the Sixteenth International
Conference of Labour Statisticians (Geneva, 6-15 October 1998).

Theinternational instrument(s) could provide for:

— the obligation for the competent authorities of member States to establish and
implement a coherent national policy, as wdl as systems and programmes and the
relevant concepts and terminology for the recording, notification and investigation of
occupational accidents and diseases, which are consistent with international standards
and recommendations;

— the implementation of this national system by the competent authorities, and
indirectly by the employers in consultation with workers and their representatives;

—  the harmonized collection of consistent and comparable data and the realization of
comparative analyses at national and enterprise levels for the identification of
preventive measures, setting priorities in ther implementation and the economical
and meaningful use of resources;

— promotional measures at the national level and at the levd of the enterprise.

In order to provide for flexibility and if convenient for ratification purposes, Members may
be allowed to accept the obligations of the Convention separatdy in respect of
occupational accidents and occupational diseases, as in the case of the Working
Environment (Air Pollution, Noise and Vibration Convention, 1977 (No. 148) in respect of
these three categories of hazards.

Proposed solution regarding instruments on the
recording of occupational accidents and diseases

In response to the concerns and reservations expressed in previous discussions, three
options could be envisaged for the form of the proposed instruments.

First option

The adoption of a Convention on the recording and notification of occupational accidents
and diseases containing basic principles, supplemented by a Recommendation. These
instruments would also provide for the establishment of mechanisms for the periodic
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updating of the list of occupational diseases in Schedule | to the Employment Injury
Benefits Convention, 1964 (No. 121), or any other corresponding list adopted by ILO
bodies.

Second option

176. The adoption of a Protocol to the Occupational Safety and Health Convention, 1981
(No. 155), with the objective to provide tools for the implementation of specific
requirements. This option would be rooted in Articles 4 and 11 of the Convention and
Paragraph 15 of the Occupational Safety and Health Recommendation, 1981 (No. 164).

177. Article 4 of the Convention calls for the formulation, implementation and periodic review
of a coherent national policy on occupational safety, occupational health and the working
environment, the aim of which shall be to prevent accidents and injury to health. To give
effect to this policy, Article 11 provides for the competent authority or authorities to ensure
that, inter alia, the following functions are progressively carried out:

() the establishment and application of procedures for the natification of occupational
accidents and diseases by employers and, when appropriate, insurance institutions and
others directly concerned;

(ii) theproduction of annual statistics;

(iii) the annual publication of information on measures taken in pursuance of the policy
and on occupational accidents, occupational diseases and other injuries to health;
under the terms of Paragraph 15 of the Recommendation, employers should be
required to keep records relevant to occupational safety and health and the working
environment.

178. The Protocol might be adopted in a single discussion procedure. It would contain basic
principles only, but might be supplemented by a Recommendation and would be open for
ratification at the same time or at any time after the member Stat€'s ratification of
Convention No. 155."

Third option

179. Adoption of a Recommendation on the recording and notification of occupational
accidents and diseases containing basic principles and incorporating the essential
requirements of the Code of practice on the recording and notification of occupational
accidents and diseases (1996). This instrument would have the objective to help member
States to achieve progress in this fiedd without the need to comply with all the obligations
put on them by a ratified instrument. In addition, a single discussion procedure might be
applicable.

180. The proposed revision of the current ILO list of occupational diseases and the revision of
current ILO classifications of accidents encouraged by the Sixteenth International
Conference of Labour Statisticians and being undertaken, might prove essential to the
implementation of the proposed new international instrument(s).

“8 Thirty member States (31.08.1999).
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Content of the new instrument(s)

181.

182.

The instrument(s) could aim at reinforcing and incorporating various activities into
consistent systems of collecting information on occupational accidents and diseases in
member States. Such systems could cover methods of reporting and recording within an
enterprise and notification to the national authority. Consistent recording and notification
systems could facilitate the investigation and analysis of the causes of occupational
accidents and diseases that could promote the implementation, review and continuous
improvement of safety and health policies within the enterprise and at national leve, in
particular for the purposes of planning coherent and effective prevention programmes.

The following aspects of the recording and notification of occupational accidents and
diseases might be covered.

@) General provisions

183. The provisions could specify that the competent authority should formulate, implement

and periodically review a coherent national policy and principles on the recording and
notification of occupational accidents and diseases, and establish and progressively
implement national procedures and the necessary legal, institutional and administrative
arrangements. Provisions for notification at the national levd could cover fatal
occupational accidents, all occupational accidents causing incapacity for work for a period
to be established by the competent authority, and all occupational diseases included in a
national list or covered by the definition of such diseases prescribed by the competent
authority and diagnosed in a specified period. Provisions for recording at the leve of the
enterprise could be extended to include also accidents, diseases and happenings not
covered by the notification requirements (commuting accidents, work-related diseases,
dangerous occurrences and incidents).

(b) Action at the level of the enterprise

0] Measures for recording

184. These measures could relate to setting up adequate procedures and allocating

responsibilities within the enterprise for reporting by the worker and recording by the
employer of occupational accidents and diseases. The provisions could specify the content
and format of records, the period of time in which employers should have the records
available, the confidentiality of medical and personal data, the cooperation of workers and
ther training in adequate reporting and recording. The information to be recorded should
include at least the information that needs to be natified to the relevant enforcement body,
the appropriate compensation organization or other designated bodies. Specifications could
be made for additional or for progressively more detailed information to be recorded.

(i) Use of recorded information

185. Accurate information concerning common causes of occupational accidents and diseases

and the extent of injury will hep in setting priorities for necessary preventive measures. It
will also facilitate the assessment of the effectiveness of legidative and other measures.
Provisions could thus specify measures to promote the uniform identification and
assessment of causes of occupational accidents and diseases at each enterprise and,
subsequently, in all branches of economic activity and at the national level by the use of
the information recorded.
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(c) Notification af the national level
0] General provisions

186. These could specify how member States should prescribe and implement uniform
procedures for notifying occupational accidents and diseases, including the determination
of the bodies to which notification should be made, and could specify the responsibilities
of employers and workers for compliance with the prescribed procedures. The instruments
could also deal with enforcement measures.

(i) Requirements for notification

187. The provisions could specify the types and extent of information to be notified to the
relevant enforcement body, the appropriate compensation organization or other designated
bodies, the timing for the natification depending on the type of injury and the notification
arrangements to be set up within the enterprise. The notification of occupational accidents
could include information on the enterprise where the accident occurred and its employer,
the injured person, the extent, nature and location of the resulting injuries, the accident and
its sequence, the investigation and action taken to prevent a recurrence of the accident. The
notification of occupational diseases could include information on the enterprise and
employer, the person affected, the occupational disease and its attribution to harmful
agents and process and length of exposure. Specifications could be made for progressively
more detailed information to be notified.

(iii) Procedures for the use of the notified information

188. The instrument(s) could also suggest the means of promoting the use of the notified
information at the national leve, including the creation of national databases and the
production of reliable statistics on occupational accidents and diseases as a basis for setting
priorities and daborating national policy and preventive action programmes. The
instrument(s) could take into account the role of social security and sectoral institutions
according to national law or practice.

Proposed solution regarding the form and content
of the list of occupational diseases

189. As afairly large number of developing countries are not in a position to collect or publish
national data on occupational diseases due to a lack of national legal requirements and
expertise (lack of national lists or international references) or facilities for the diagnosis of
occupational diseases, or both, guidance by reference to updated ILO lists of occupational
diseases should be provided. With a view to improving the rapid response capacity of the
Office and as a consequence of the concerns and reservations expressed in previous
discussions on this item, it would be appropriate at the same time for the Conference to
consider:

() updating, for the purpose of compensation and recording and natification, the actual
ILO list of occupational diseases (Schedule | to the Employment Injury Benefits
Convention, 1964 (No. 121)), together with the international instrument(s) that might
be adopted on the recording and natification of occupational accidents and diseases;

and/or:
(i) establishing a mechanism for the periodic updating of the list of occupational diseases

in Schedule | to Convention No. 121 for compensation purposes and for the
eaboration, adoption and periodic updating of any other corresponding list adopted
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by ILO bodies, such as meetings of experts, for the purpose of recording and
notification.

190. The revised list will be conducive to an improved flow of information on the incidence of
work-related diseases with a view to their prevention. It will offer useful guidance on the
health surveillance of workers exposed to specific occupational hazards and will have the
advantage of promoting close cooperation between insurance organizations and
enforcement agencies.

191. On the basis of a review of the diseases that might appropriately be included in a revised
Schedule | to the Employment Injury Benefits Convention, 1964 (No. 121), and of current
practice and trends in the diagnosis and evaluation of occupational disease for
compensation purposes, the proposed new list of occupational diseases could cover the
following additional items:

— diseases caused by inorganic and organic chemical substances or their compounds not
included in the current list;

— diseases caused by physical agents such as heat radiation, ultraviolet radiation, and
extreme temperatures,

— occupational respiratory diseases not included in the current list;

— occupational musculoskeletal disorders and diseases caused by repetitive motion,
forceful exertion and postures;

— occupational cancer caused by carcinogenic substances not in the current list;

—  other diseases and disorders, including skin diseases caused by physical, chemical, or
biological agents not included under other items, and any other diseases for which a
direct link between the exposure of workers to such an agent and the diseases suffered
is established.

Origin of the proposal

192. Conference agenda items on the recording and notification of occupational accidents and
diseases were proposed for consideration by the Governing Body for the Conference
agenda in 1991,1996, 1997, 1999, 2000 and 2001.*® An item on the revision of the list of
occupational diseases appended to the Employment Injury Benefits Convention, 1964
(No. 121), was proposed for the 1994 Conference agenda.™

Relation to existing instruments

193. Some 20 Conventions and Recommendations encourage the compilation of statistics of
occupational injuries and diseases, but only some of them refer to recording and
notification. The Labour Inspection Convention, 1947 (No. 81), requires that the annual

9 GB.244/2/2, paras. 96-116; GB.259/2/2, paras. 226-248; GB.262/2, paras. 69-94; GB.268/2,
paras. 9-41; GB.271/4/1, paras. 175-205; GB.273/2, paras. 32-44, GB.274/3, paras. 190-221, and
GB.276/2, paras. 176-197.

0 GB.254/2/1, paras. 53-64.
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report published by the central inspection authority shall deal with statistics of industrial
accidents and occupational diseases. According to the Protection of Workers Health
Recommendation, 1953 (No. 97), national laws or regulations should require the
notification of cases and suspected cases of occupational diseases. The Occupational
Safety and Health Convention, 1981 (No. 155), provides for the competent authority to
ensure that procedures will be progressively established and applied for the notification of
occupational accidents and diseases for the production of annual statistics. Under the terms
of the Occupational Safety and Health Recommendation, 1981 (No. 164), employers
should be required to keep records relevant to occupational safety and health and the
working environment which might include records of all notifiable occupational accidents
and injuries to health. The Labour Statistics Convention, 1985 (No. 160), and its
accompanying Recommendation (No. 170) require the compilation of statistics of
occupational injuries and, as far as possible, occupational diseases. There is, however,
neither guidance regarding their structure nor reference to the resolution concerning
statistics of employment injuries, which provides such guidance.

194. The Employment Injury Benefits Convention, 1964 (No. 121), requires that legislation
shall prescribe both the definition of an industrial accident and a list of diseases to be
regarded as occupational diseases under prescribed conditions. National legislation should
include a general definition of occupational diseases broad enough to cover at least the
diseases listed in the most recent version of Schedule | to the Convention. The current
version was amended in 1980 and needs to be reviewed. An informal consultation on the
revision of Schedule |, convened by the ILO in 1991, prepared an updated list which has
not been approved officially. The resolution concerning statistics of employment injuries,
adopted by the Tenth International Conference of Labour Statisticians (1962), defined for
statistical purposes the notions of fatalities, permanent disablement and temporary
disablement, and suggested four classifications of accidents according to the type of
accidents, the physical agency, the nature and the bodily location of the injury. As these
classifications required updating to meet modern and future needs, a Mesting of Experts on
Labour Statistics was held in Geneva from 30 March to 3 April 1998° with the objective
of discussing the major issues involved in the measurement and classification of
occupational injuries. Its conclusions were taken into account by the Sixteenth
International Conference of Labour Statisticians, held in Geneva in October 1998. The
Conference concluded, among others, with the resolution concerning statistics of
occupational injuries resulting from occupational accidents which stipulates the collection
of information about the enterprise, establishment or local unit, the person injured, the
injury and the accident and its consegquences. It contains, in addition, revised classifications
of occupational accidents according to type of injury (Annex E) and to the part of body
injured (Annex F). The preparation of a manual to provide technical guidance on the
contents of the resolution and the development of standards for statistics of occupational
diseases are recommended as part of action to be taken by the Office.

195. Although the Code of practice on the recording and notification of occupational accidents
and diseases is not a legally binding document, it provides useful guidance to competent
authorities in developing national systems for the collection of comparable information and
the overall prevention of occupational injuries and diseases. While more detailed than the
proposed instrument(s), the Code could be used, however, as a point of departure for its or
their preparation (see below).

51 GB.272/3.
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Progress made in research and preparatory work

196. The above code of practice was distributed by the Office to all member States in a special
endeavour implemented in 1997 to review the establishment of national policies and
programmes and to develop more comprehensive and internationally comparable statistics
on occupational accidents, in particular fatalities. All member States were asked to provide
available data or to explore the difficulties or special circumstances they may be facing in
gathering national data. The replies received from 107 institutions of some 99 countries
were evaluated and the results provide the base for future work of the Officein thisfied.

197. Based on the experience acquired from previous work regarding the list of occupational
diseases contained in Schedule | to Convention No. 121, the ongoing practical
implementation of the Code of practice on the recording and natification of occupational
accidents and diseases (see preceding paragraph), as well as research undertaken for the
preparation of the Megting of Experts on Labour Statistics (1998) and the Sixteenth
International Conference of Labour Statisticians (1998) and the results thereof, the Office
is prepared to provide the necessary preparatory work for a Conference agenda item.

Geneva, 9 February 2000.

Points for decision:  Paragraph 1;
Paragraph 2;
Paragraph 20.
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