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PART TWO

PART TWO
OBSERVATIONS AND INFORMATION CONCERNING PARTICULAR COUNTRIES

I. OBSERVATIONS AND INFORMATION CONCERNING REPORTS ON RATIFIED CONVENTIONS
(ARTICLE 22 OF THE CONSTITUTION)

A. General observations and information concerning certain countries

(a) Failure to supply reports for the past two years or more on the
application of ratified Conventions

The Worker members emphasized that respect for the obliga-
tion to supply reports was a key element of the supervisory system
of the ILO. The information contained in the reports had to be as
detailed as possible. The changes brought about in the reporting
procedure in recent years with a view to simplifying the task of the
governments, were starting to have an impact. There remained,
however, eleven countries included in the list of countries that had
not fulfilled their obligation to supply reports. These countries had
an unjustified advantage to the extent that the absence of the report
made it impossible for the Committee to examine their national law
and practice with regard to ratified Conventions. Thus, the Com-
mittee had to insist that these States took the necessary measures to
respect this obligation in the future.

The Employer members emphasized with regard to member
States’ failure to supply reports on the application of ratified Con-
ventions for the past two years or more, that the reporting obliga-
tion was at the heart of the supervisory system. The number of
member States that did not comply with this obligation was increas-
ing. According to the report of the Committee of Experts, 32 States
had not supplied reports on the application of ratified Conventions.
Even though in the meantime some of the reports due had been
transmitted to the ILO, the late arrival of these reports disturbed
the normal functioning of the supervisory system. It was crucial that
member States submit their reports according to the deadlines set.
The Employer members further recalled that the member States
enumerated in paragraph 90 of the Committee of Experts’ report
were those that had not fulfilled their reporting obligations for
more than two years. This was a regrettable situation and the mem-
ber States concerned would have to give substantive explanations
in this respect.

A Government representative of Denmark stated that her gov-
ernment deeply regretted that the ILO had not received reports
from the Faeroe Islands and that there had been no change in the
situation since the case had been brought up in the last session of
this Committee. She had to repeat the information that her prede-
cessor had provided to the Committee then, namely that the Faeroe
Islands had complete autonomy in the area of social policy. The
Government of Denmark could not intervene, nor could it submit
the reports for the Faeroe Islands and it was powerless in this re-
spect. However, the Government had continuously been urging and
would continue to urge the Faeroe Islands to comply with their re-
porting obligations and to provide the requested reports. The Gov-
ernment would in the near future again contact the relevant Faeroe
Island authorities and this time inquire whether technical assistance
from the ILO could be helpful in the process of fulfilling the report-
ing obligations. She hoped to be able to give this Committee some
more positive information at the next session of the Conference in
2003.

The Employer members stated that very little information had
been provided by the governments listed in this paragraph of the
report of the Committee of Experts. There might be specific prob-
lems for member States to comply with their reporting obligations,
in particular regarding the manner in which the reports had to be
drafted. While this was understandable, the Employer members re-
called that it was always possible for member States to request tech-

nical assistance of the ILO to overcome this obstacle. The request
could be addressed, for example, to the Regional Offices of the
ILO. The member States, for their part, had to establish the neces-
sary infrastructure to ensure the availability of staff which drafted
the reports.

The Worker members observed that only one country had re-
plied among those invited to provide reasons for the failure to com-
ply with their reporting obligations; the other countries were either
absent or non-accredited to the Conference. It was important in this
respect to note the commitment made by Denmark. The Commit-
tee should continue to insist that member States take all measures
in order to respect this obligation. The need to reinforce the super-
visory system remained theoretical if governments did not respect
the obligation to supply reports on ratified Conventions. Govern-
ments should be reminded that they could ask the ILO for technical
assistance.

The Committee recalled the fundamental importance of supply-
ing reports on the application of ratified Conventions and of doing
this within the prescribed time limits. This obligation constituted
the very foundation of the supervisory mechanism. The Committee
expressed the firm hope that the Governments of Afghanistan, Ar-
menia, Denmark (Faeroe Islands), Equitorial Guinea, Kyrgyzstan,
Sao Tome and Principe, Sierra Leone, Solomon Islands, the former
Yugoslav Republic of Macedonia, Turkmenistan and Uzbekistan,
who until now had not yet supplied a report on the application of
ratified Conventions, would do this as soon as possible. The Com-
mittee decided to mention these cases in the appropriate section of
its General Report.

(b) Failure to supply first reports on the application of ratified
Conventions

The Employer members emphasized the importance of first re-
ports after ratification. They pointed out that first reports were the
basis for the assessment of the implementation of Conventions.
Unless first reports were supplied, it was difficult for the Commit-
tee of Experts to ascertain that there was compliance with the re-
quirements of Conventions. They found it difficult to understand
such failure after governments had decided to ratify Conventions.
They expressed their concern about the growing number of reports
outstanding and indicated that part of the reason could be traced to
the increased number of ratifications. They underlined the fact that
some of these failures went as far back as 1992, 1995 and 1996. The
importance of first reports had become even greater in view of the
change introduced of not requesting detailed second first reports.
They wanted to hear the explanations that the governments con-
cerned would give in this regard.

Following the Employer members, the Worker members em-
phasized that first reports on the application of ratified Conven-
tions were of particular importance since they provided the basis
upon which the Committee of Experts could proceed with the first
evaluation of the application of the Convention by the ratifying
State. Furthermore, these first reports allowed the avoidance of er-
rors of interpretation on the application of Conventions. Sending
first reports constituted an indispensable part of the supervisory
system. The 11 member States cited should be requested to make a
special effort to fulfil their obligation to provide first reports on the
application of ratified Conventions.
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A Government representative of Ireland stated that Ireland
very much regretted missing the deadline for its first report on the
Working Conditions (Hotels and Restaurants) Convention, 1991
(No. 172), which it had ratified in 1998. The information necessary
to ensure the completion of the report was being collected. He as-
sured the Committee that the report would be submitted in the very
near future.

The Employer members regretted that only the Government of
Ireland gave the requested explanations. They hoped that the other
Governments concerned would read the relevant paragraphs of the
Committee’s report and send the requested reports which were im-
portant for the functioning of the supervisory machinery.

The Worker members stated that only one country had provided
information concerning its failure to supply a first report. Often the
same reasons were invoked to justify these failures. It was unac-
ceptable that some first reports were due since 1992. This was a se-
rious matter, and if a government was faced with particular difficul-
ties it should inform the Office as soon as possible in order to obtain
the necessary assistance. The Office should be in contact with each
member State concerned, in order to determine the reasons why
the required information was not communicated.

A representative of the Secretary-General pointed to informa-
tion concerning the first report on the Indigenous and Tribal Peo-
ples Convention, 1989 (No. 169) presented earlier to the Commit-
tee by a Government representative of Fiji.

The Committee noted the information and explanations provid-
ed by the Government representative. It recalled the crucial impor-
tance of submitting first reports on the application of ratified Con-
ventions. The Committee decided to mention the following cases in
the appropriate section of the General Report: since 1992, Liberia
(Convention No. 133); since 1995, Armenia (C.111), Kyrgyzstan
(Convention No. 133); since 1996, Armenia (Conventions Nos. 100,
122, 135 and 151), Grenada (Convention No. 100), Uzbekistan
(C. 47, 92, 103, 122); since 1998, Equatorial Guinea (Conventions
Nos. 68 and 92), Mongolia (Convention No. 135), Uzbekistan (Con-
ventions Nos. 29 and 100); since 1999, Uzbekistan (Conventions
Nos. 98, 105, 111, 135 and 154), Turkmenistan (Conventions
Nos. 29, 87, 98, 100, 105 and 111); and since 2000, Chad (Conven-
tion No. 151), Fiji (Conventions Nos. 144 and 169), Ireland (Con-
vention No. 172), Mongolia (Conventions Nos. 144, 155 and 159).

(c) Failure to supply information in reply to comments made by
the Committee of Experts

The Worker members emphasized that the failure to supply in-
formation or their delayed supply hampered the work of the Con-
ference Committee as well as that of the Committee of Experts.
The comments formulated by the latter had to be taken seriously
and countries had to fulfil this obligation.

The Employer members stated that the list of governments fail-
ing to supply information in reply to comments made by the Com-
mittee of Experts was long. Also certain reports received were not
complete or did not provide clear answers to the requests of the
Committee of Experts. It was essential to send full information that
would permit an objective assessment of the facts by the Committee
of Experts.

A Government representative of Algeria indicated that his Gov-
ernment had furnished a written response which included a certain
number of reports due. Certain reports involving the intervention
of several sectors were in the process of being finalized and would
reach the Office very shortly. On this occasion, the Government of
Algeria reiterated its commitment to fulfil all its obligations within
the time limits allowed.

A Government representative of Costa Rica stated that, con-
trary to the indications in the report of the Committee of Experts,
his Government had submitted reports on Conventions Nos. 81, 95
and 102 by a communication of 12 November 2001. He was sur-
prised that his country was referred to in connection with Conven-
tion No. 81, while his Government had appeared on the list of cases
where the Committee had noted, with interest, various measures
taken (paragraph 113 of the report). This was an indication of the
efforts of his Government to guarantee the conformity of national
legislation and practice with this Convention. With respect to Con-
vention No. 94, he indicated that his Government’s report, which
would be sent to the Office on 1 September at the latest, would cov-
er it. The present Government assumed the exercise of its functions
on 8 May of this year and until recently it was unaware of the omis-
sion indicated by the Committee. The competent authority would
submit, within the prescribed time limit, the respective report, as
well as the relevant information in response to the comments of the
Committee of Experts. He underlined that all the reports which
were due this year were the object of consultation with the compe-
tent authorities. With respect to Convention No. 95, the Govern-
ment undertook to submit the detailed report due within the pre-
scribed time limit this year, along with the relevant information in
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response to the comments of the Committee. With respect to Con-
vention No. 102, he indicated that they had prepared the response
to the comments of the Confederation of Workers Rerum No-
varum, which had raised questions related to the application of this
Convention, and the response to the comments of the Committee
of Experts. He expressed the unequivocal desire of his Government
to take into account the comments of the Committee of Experts, in
accordance with the fundamental principles of the ILO.

A Government representative of Cote d’Ivoire mentioned that
for two years his country had been facing events which had disrupt-
ed the functioning of institutions and structures of various adminis-
trative authorities. The information requested by Committee of
Experts would be provided as soon as the delegation returned to
Cote d’Ivoire.

A Government representative of Denmark stated that the situa-
tion was regrettably the same as for the question of failure to supply
reports for the past two years. The explanations provided by her
earlier also applied to the failure to supply information in reply to
comments made by the Committee of Experts, including the need
for the possibility of any technical assistance that may be given in
this regard.

A Government representative of Ethiopia expressed his appre-
ciation for the work of the Committee. He recalled that his Govern-
ment was engaged in an extensive process of amending the labour
laws. This process had demanded most of the country’s manpower
resources and thus it was not possible for it to meet the due date for
the reports. He asked for the understanding of the Committee in
this regard and assured it that his Government’s reports would be
supplied in due course.

A Government member of France had reaffirmed the willing-
ness of his country to fulfil its obligations. France had made two
decisions: to ratify a large number of Conventions and to apply
most of them to its non-metropolitan territories in conformity with
article 35 of the Constitution of the ILO. As a result, France had the
absolute record of the number of reports due. The administrative
workload implied by the dialogue with the Committee of Experts
was important and required the involvement of numerous partici-
pants in France and in non-metropolitan territories, and posed cer-
tain problems of coordination. These administrative delays should
not be considered as an attempt to hide things or interfere with the
dialogue with the Committee of Experts. The respective services
would be urged to permit the dialogue to continue.

A Government member of Guatemala stressed again the impor-
tance of sending reports and replies to the comments of the Com-
mittee of Experts. The supervision of the application of standards
was in fact the cornerstone of the activities of the ILO aimed at
guaranteeing the application of the rights of workers and employers
and at social development. Her country had ratified 72 Conven-
tions which underlined the significant work and the great effort
made by her Government in order to fulfil the obligations resulting
from the ratification of these instruments. In the process of its re-
cent restructuring, the Ministry of Labour, the body responsible for
drafting reports on the Conventions, had requested the technical
cooperation of the Office. It is expected to be able to provide, in the
near future, all information requested by the Committee of Ex-
perts.

A Government representative of Iraq recalled that, during the
general discussion, he had explained the position of Iraq concern-
ing periodic reports on the implementation of Conventions. He also
recalled that this focused on paragraph 101 of the general part of
the Committee’s report as well as paragraph 141 of the General Sur-
vey. He informed the Committee that he was presenting reports on
Conventions Nos. 13, 98, 105, 111 and 118. He explained that the
reason for the delay was the deteriorating economic and social situ-
ation in the country resulting from the economic blockade imposed
by the international community. He hoped the Committee will take
into consideration these difficulties and expressed his trust that his
Government would be supplying reports on time in the future.

A Government representative of Nigeria stated that the main
reasons for his Government’s difficulties in respect to supplying in-
formation in reply to comments of the Committee of Experts were
the complexity of the forms and the problems of capacity building
in his country. This was applicable to the problems enumerated in
paragraph 101 and paragraph 141 of the report of the Committee.
He indicated that the Office had sent a standards specialist in No-
vember 2001 and two members of the Ministry of Labour had par-
ticipated in the ILO seminar on international labour standards just
before the Conference this year. With this help from the ILO he
assured the Committee that the Government of Nigeria would
bring its reporting obligation up to date.

A Government member of Paraguay indicated that he provided
replies in respect of Conventions Nos. 87, 98, 123 and 105, and that
he would submit the respective reports to the Office. Regarding
Conventions Nos. 60, 81 and 111, he indicated that he would be pro-
viding information shortly. The new Ministry of Labour had recent-


http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C102
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C172
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C169
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C133
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C111
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C133
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C100
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C122
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C135
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C151
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C100
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C047
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C092
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C103
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C122
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C068
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C092
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C135
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C029
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C100
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C098
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C105
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C111
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C135
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C154
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C029
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C087
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C098
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C100
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C105
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C111
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C151
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C144
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C169
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C172
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C144
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C155
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C159
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C013
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C098
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C105
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C111
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C118
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C081
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C095
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C102
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C081
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C094
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C087
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C098
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C123
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C105
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C060
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C081
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C111
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C095

ly become operational. He indicated that the current delays would
not continue.

A Government representative of the Netherlands deeply regret-
ted that year after year the Netherlands were called upon to explain
the reasons for the failure by Aruba to supply information in reply
to comments made by the Committee of Experts. They were fully
aware that reporting was at the root of the supervisory system of the
ILO and that the Committee of Experts could do its work only if all
States reported on a timely basis. She recalled the constitutional
situation in respect to reporting in the Kingdom of the Netherlands
with regard to Aruba. The Kingdom was divided into three equal
parts, namely a European part and two separate Caribbean parts,
Aruba and the Netherlands Antilles. According to the Charter, the
highest Constitution in the Kingdom, each country was autono-
mous with respect to fulfilling its constitutional obligations. Thus,
Aruba and the Netherlands Antilles were fully responsible for ful-
filling their reporting obligations. The European part of the King-
dom could not do much to affect the situation. Its role was to re-
quest Aruba to fulfil these obligations and it had done so on several
occasions. She regretted that there had not been any positive result
in this respect. Her Government was exploring the feasibility of a
project to provide Aruba with technical assistance and her Govern-
ment hoped the ILO Caribbean Office could be involved in these
efforts to enable Aruba to fulfil its reporting obligations in the fore-
seeable future.

A Government representative of the Democratic Republic of
Congo indicated that the reports due under articles 19 and 22 of the
Constitution of the ILO had been drafted and would be delivered
to the secretariat of this Committee. While this delay was regretta-
ble, however, the Democratic Republic of Congo had made an ef-
fort to fulfil its constitutional obligations and in particular to re-
spond to the comments formulated by the Committee of Experts,
despite its difficulties. In this respect, it was appropriate to express
gratitude to the Office for its technical assistance which was provid-
ed to the Democratic Republic of Congo by means of a seminar of
practical training in international labour standards organized last
May.

A Government representative of Slovakia indicated that the
Office had requested 27 reports from the Slovak Republic out of
which 14 had been supplied while 13 reports had not been supplied.
With respect to replies not supplied to the comments of the Com-
mittee of Experts, this was due to the significant reform of labour
laws and laws on social insurance made during the years 2001 and
2002. The new Labour Code and the Act on Social Insurance and
other important legal regulations relating to the Conventions con-
cerned had been adopted. Reports for Conventions Nos. 19, 90,
122, 124, 128, 130 and 159 had been elaborated but they had not
reflected the updated legislation. After consultations with the rele-
vant authorities and the social partners, the Ministry of Labour, So-
cial Affairs and the Family, had decided to redo the reports in ques-
tion in order to take account of the new legislation. The changed
reports would be sent to the Office during July and August of this
year.

A Government representative of Swaziland acknowledged the
failure to supply some of the information requested. He attributed
the problem to the heavy demands on his office and to the need to
collect a significant amount of information from other government
bodies and the difficulties encountered in collecting them. He
promised that the necessary pressure would be put on those bodies
to supply the information required. About half of the needed re-
ports forms were not available and the Office’s assistance would be
requested in this regard. Some reports had been prepared even
though time limits for supplying them had passed. He stated that
the reports under preparation would be sent to the Office shortly.

A Government representative of the United Republic of Tanza-
nia stated that the United Republic of Tanzania had noted with re-
spect the concerns of the Committee of Experts as regards the com-
ments concerning Conventions Nos. 94, 137, 144 and 149. She
promised that her delegation would submit the required replies as
soon as possible. Most of the labour laws in her country were out-
dated and the mainland of the United Republic of Tanzania was
currently in the process of reviewing them. Zanzibar was also fol-
lowing, and a request for assistance in this respect had been submit-
ted to the ILO. She hoped the requested assistance would be pro-
vided.

The Worker members observed that out of 34 States which had
been cited, only 14 had provided explanations. The same arguments
were always put forward to explain the reasons why governments
had not replied to the comments of the Committee of Experts,
namely, situations of crisis or conflict, administrative instability or
structural reforms. Many governments did not give reasons for this
failure, despite the opportunity offered to them. Taking into ac-
count the importance of the obligation to supply reports, it was nec-
essary to insist that governments take all necessary measures in or-
der to respond to the comments of the Committee of Experts within

the time limits set. In addition, certain countries that did not fulfil
their obligations had or should have at their disposal, the necessary
technical capacities and should strengthen their labour administra-
tion systems to this end.

The Employer members fully supported the conclusions drawn
by the Worker members following the explanations given by some
governments. They had essentially heard promises by the govern-
ments to correct the shortcomings in meeting their reporting obli-
gations occurring in the past. The Employer members hoped that
these promises would also refer to future behaviour of govern-
ments. Referring to the statement of the Government of Iraq evok-
ing the general political situation in his country, the Employer
members stressed that these indications were of no relevance to the
present discussions.

The Committee took note of the information and explanations
given by the government representatives who appeared before it. It
insisted on the vital importance, for the continuation of dialogue, of
the communication of clear and full information in reply to the
comments of the Committee of Experts. It recalled that this was
part of the constitutional obligation to supply reports. In this re-
spect, it expressed its deep concern over the very high number of
cases of failure to supply information in response to the comments
of the Committee of Experts. It recalled that governments could
ask the ILO for assistance in order to overcome any difficulties they
might face. The Committee urged the governments concerned,
namely, Afghanistan, Algeria, Bolivia, Costa Rica, Cote d’Ivoire,
Denmark (Faeroe Islands), Dominica, Equatorial Guinea, Ethio-
pia, Fiji, France (French Guyana, Guadeloupe, New Caledonia,
Réunion), Gabon, Grenada, Guatemala, Guinea, Haiti, Kyr-
gyzstan, Lao People’s Democratic Republic, Liberia, Mongolia,
Nepal, Netherlands (Aruba), Nigeria, Paraguay, Saint Vincent and
the Grenadines, Sao Tome and Principe, Sierra Leone, Slovakia,
Solomon Islands, Swaziland, Tajikistan, United Republic of Tanza-
nia, The former Yugoslav Republic of Macedonia, Uganda, to do
everything in order to provide the requested information as soon as
possible. The Committee decided to mention these cases in the ap-
propriate section of the General Report.

(d) Written information received up to the end of the meeting of
the Committee on the Application of Standards!

Antigua and Barbuda. Since the meeting of the Committee of
Experts, the Government has sent replies to most of the Commit-
tee’s comments.

Bahamas. Since the meeting of the Committee of Experts, the
Government has sent replies to all of the Committee’s comments.

Barbados. Since the meeting of the Committee of Experts, the
Government has sent replies to all of the Committee’s comments.

Belize. Since the meeting of the Committee of Experts, the Gov-
ernment has sent replies to all of the Committee’s comments, as
well as the first report on Convention No. 14.

Bosnia and Herzegovina. Since the meeting of the Committee of
Experts, the Government has sent some of the reports due concern-
ing the application of ratified Conventions, as well as replies to
most of the Committee’s comments.

Denmark. Since the meeting of the Committee of Experts, the
Government has sent replies to most of the Committee’s comments.

Myanmar. Since the meeting of the Committee of Experts, the
Government has sent replies to all of the Committee’s comments.

Slovenia. Since the meeting of the Committee of Experts, the
Government has sent replies to most of the Committee’s comments.

United Republic of Tanzania (Zanzibar). Since the meeting of
the Committee of Experts, the Government has sent most of the
reports due concerning the application of ratified Conventions.

Tunisia. Since the meeting of the Committee of Experts, the
Government has sent replies to all of the Committee’s comments.

United Kingdom (Anguilla). Since the meeting of the Commit-
tee of Experts, the Government has sent replies to most of the
Committee’s comments.

United Kingdom (Jersey). Since the meeting of the Committee
of Experts, the Government has sent replies to all of the Commit-
tee’s comments.

I The list of the reports received is to be found in Appendix I.
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C. 29

B. Observations and information on the application of Conventions

Convention No. 29: Forced Labour, 1930

Cote d’Ivoire (ratification 1960). A Government representative
indicated that in response to the request of the Committee of Ex-
perts to furnish information on the application of Convention
No. 29 on forced labour, he would address, on the one hand, the
question concerning the hiring out of prison labour to individuals
and on the other, the question of trafficking and exploitation of chil-
dren.

On the first question, the Government representative indicated
that articles 24, 77, 81 and 82 of Decree No. 69-189 of 14 May 1969
regulating prisons and stipulating the conditions in which penalties
are served actually provided for the hiring out of prison labour to
individuals but that the texts were not applied in practice. However,
he recognized the pressing need to modify the texts with a view to
bring them into conformity with Convention No. 29, ratified by
Cote d’Ivoire since its independence in 1960. His Government was
also very committed to bringing legislation into conformity with the
constitutional provisions prohibiting forced labour. The speaker as-
sured the Committee of the Government’s intention to proceed
shortly on the required modifications. Since the previous session of
the Conference, several working sessions between specialists of the
Ministry of Justice and Civil Liberties and those of the Ministry of
Labour have contributed to progress in the issue. A draft amend-
ment was being formulated which provided that all hiring of prison
labour was to be subject to the consent of the prisoners and to the
signing of a labour contract between the concessionary and the pris-
oner concerned. Problems of coordination have made it impossible
for the experts to finalize the draft for its adoption by the Council of
Ministers before the present session of the Conference, but it will
be communicated to the Commission of Experts as soon as poss-
ible.

On the second question (trafficking and exploitation of chil-
dren), the Government of Cote d’Ivoire had been invited to take
the appropriate measures to penalize those responsible for the traf-
ficking of persons for purposes of exploitation, to communicate in-
formation on the number of court proceedings brought against
those responsible and the sentences imposed, to supply a copy of
the Code on the Rights of the Child, to report on the application of
the agreement between Mali and Cote d’Ivoire and to supply copies
of Act No. 88-686, the new Criminal Code and the Code on Crimi-
nal Proceedings. The Government undertook to communicate very
shortly this information — which had not been previously available —
to the Committee of Experts, and to explain the measures taken by
the Government with a view to penalizing those responsible for the
trafficking in persons. The allegations concerning migrant workers
and in particular those concerning children forced to work on plan-
tations against their will and sometimes even sold to plantations
owners were exaggerated. As soon as such allegations were brought
against the Government of Cote d’Ivoire, it authorized various
bodies of the international media to visit every place in the country
in order to carry out their investigations, in a free manner, and to
collect reliable and objective data on the exploitation of children in
cocoa plantations. At the end of these investigations, no evidence
was submitted that children had been in a situation of slavery or had
been sold in these plantations.

On the question of trafficking and the exploitation of children,
no quantitative survey carried out or supervised by an international
organization was currently available. The Government of Cote
d’Ivoire is a member of the IPEC programme and is awaiting the
assistance of the Office to carry out this survey because it cannot
effectively combat this curse without knowing its magnitude. Mean-
while, Cote d’Ivoire, in collaboration with the United States Agen-
cy for International Development (USAID) and the International
Institute for Tropical Agricultural Development (IITA), based in
Ibadan in Nigeria, and the American Chocolate Manufacturers As-
sociation, commissioned a study of 2,000 agricultural enterprises in
order to have a precise idea of the exploitation of children and child
victims of trafficking. This study, of which the results were expected
by the end of June 2002, constituted today the only serious and reli-
able study on the issue.

In its search for solutions to the problem of trafficking and the
exploitation of children, the Government, by a decree of 25 July
2001, created a National Committee to Combat the Trafficking and
Exploitation of Children. This Committee chaired by the Ministry
of Family, Women and Children included representatives of public
administration and civil society and was presently developing, with
the assistance of UNICEEF, a national plan of action to combat traf-
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ficking and the exploitation of children. Trafficking of children was
a new phenomenon and the Criminal Code did not specifically deal
with its repression. However, the courts had sentenced traffickers
on the basis of articles 370 and 371 of the Criminal Code under
which one of the modalities of trafficking in children, namely the
kidnapping of minors, is punishable with imprisonment of five to
ten years. The Government developed a specific bill on the traf-
ficking and exploitation of children, which was currently submit-
ted for approval to Parliament. The bill define a child as being any
person below 18 years of age; it would oblige the State and the
local authorities to ensure the protection of all children against
trafficking and against all forms of exploitation without distinc-
tion based on sex, religion, nationality, ethnicity, opinion, social
status or any other situation of the child. It provided, in the case of
child trafficking, for imprisonment of five to ten years and a fine
of 100,000 to 10,000,000 CFA. The penalty would be ten to 20 years
of imprisonment if the victim was less than 15 years of age. The bill
also provided that care shall be provided by the State to child vic-
tims of trafficking with respect to their board and lodging, their
health care, psychological assistance, rehabilitation and social rein-
tegration and, where appropriate, their repatriation; it had an unde-
niable social component. The repatriation of child victims of traf-
ficking was not systematic. The State had the responsibility to
ensure the moral, physical and psychological re-adaptation of the
children before proceeding with repatriation, if necessary.

Within the context of its national and international fight against
trafficking and the exploitation of children, the Government of
Cote d’lIvoire ratified the Minimum Age Convention, 1973
(No. 138), and the Worst Forms of Child Labour Convention, 1999
(No. 182). It has not remained inactive in the face of the phenome-
non of trafficking and the exploitation of children. For the last two
years, it had been undertaking a high-level awareness campaign at
the national and subregional levels. For this purpose, various na-
tional and international seminars and forums had been organized
with the support and the collaboration of international organiza-
tions such as the ILO, UNDP, the Friedrich Ebert Foundation and
INTERPOL.

The political will, expressed several times by the Government,
was that children belonged in school and not at work. It considered
the trafficking and exploitation of children to be an act detrimental
to human dignity and an odious crime against the most vulnerable
persons of society and, therefore, against the future of the country.
Cote d’Ivoire suffered from the continuous scrutiny of an issue that
touched its credibility and on which it had proven on several occa-
sions its political good will. Moreover, the farmers from Cote
d’Ivoire suffered from this denigrating campaign that aimed at la-
belling the cocoa from Cote d’Ivoire as being the result of slave la-
bour of children. In effect, this negative campaign undertaken with
the intention to boycott the principal export product, which was
cocoa, damaged an economy already fragile due to the uncertainty
of the global market and it contributed to the deprivation of all
means of subsistence causing the dangerous impoverishment of
millions of agricultural workers, notably these farmers (both Ivoiri-
an and foreigners) wrongly labelled as slave drivers.

The bill on the suppression of child trafficking and a proposed
national plan of action to combat the trafficking of children illus-
trated the good will of the Government. The trafficking of children
for labour purposes was a very complex social phenomenon and a
long-term multisector battle. However, all the evoked measures
would be insufficient if there was not at the same time an effective
fight against poverty, not only in Cote d’Ivoire but also in other
countries in the subregion. It was this other fight against poverty
which needed the support of the international community and
which was being undertaken by the Government of Cote d’Ivoire.

The Worker members recalled that the Committee of Experts
had been concluding for the past 30 years that the legislation enact-
ed in 1969 which provides for the hiring out to private persons of
prison labour is incompatible with Convention No. 29 and must be
amended. They stressed again that they fully concurred with the
detailed observations of the Committee of Experts. The Worker
members noted that the Government had still not completed even
draft amendments to the decree in question. If the Government
wished to demonstrate its good faith in this matter, it should pro-
ceed with the necessary amendments to the legislation as a matter
of urgency and seek technical assistance from the Office, if needed.

The Worker members expressed deep concern about the slow
rate of progress being made concerning the trafficking and enslave-
ment of children brought particularly from Mali and Burkina Faso,
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to perform forced labour in the agricultural and mining sectors, and
as domestic servants. But they appreciated the Government’s will-
ingness to accept both the existence of the problem and internation-
al assistance to address it, and urged the Conference Committee to
acknowledge this first step. Nonetheless, the Government tended
to blame the citizens of neighbouring states for the problem of traf-
ficking in children. There was no doubt that all states in the region
share a common responsibility, and to this end, the Worker mem-
bers welcomed the bilateral agreement of September 2001 between
the Governments of Mali and Cote d’Ivoire to combat cross-border
child trafficking. But the Government was responsible for the law
and practice within its own borders, not just for combating and pun-
ishing trafficking in children, but also for combating the exaction of
forced labour by its citizens.

There was no doubt that the nature of the employment relation-
ship in which these children found themselves was to be defined as
forced labour under the terms of the Convention. Moreover, the
nature of the work and the circumstances in which it was carried out
were clearly incompatible with the requirements of the Worst
Forms of Child Labour Convention, 1999 (No. 182) and, in several
respects, with the Minimum Age Convention, 1973 (No. 138), and
with national law itself. They welcomed the Government'’s ratifica-
tion of these two Conventions, but referred to the disturbing condi-
tions of the 1,150 children working in the Issia gold mine and
Tortiya diamond mine and urged the Government to address this
suffering as a matter of urgency.

The Worker members recalled the particular risks of physical
and emotional deprivation and exposure to sexual abuse that fe-
male child labourers faced in performing hidden work such as do-
mestic service, child prostitution and commercial sexual exploita-
tion. Conventions Nos. 29 and 182 both required that such practices
be identified as a high priority.

Concerning trafficking of children for cocoa production, the
‘Worker members noted that the 500,000 small farmsteads in Cote
d’Ivoire produced most of the world’s cocoa. This was not a new
problem, but deregulation of the cocoa market, under pressure
from the IMF, had likely aggravated it. The International Union of
Food, Agricultural, Hotel, Restaurant, Catering, Tobacco and Al-
lied Workers’ Associations (IUF) had been actively engaging indus-
try, in particular the American Chocolate Manufacturers Associa-
tion and the Biscuit, Chocolate, Cake Confectionary Alliance of the
United Kingdom, in a process which will culminate in July 2002 in
the establishment of a joint foundation to eliminate the worst forms
of child labour in the cocoa industry. The Worker members invited
the Government to participate in the joint foundation project.

The Worker members stressed that there was still a need for a
clear picture of the extent of the problem. A survey had been com-
missioned, but the methodology of the report was flawed, despite
the efforts of IPEC to train personnel in inspection and survey
methods to ensure reliable results. For example, the organization
that had carried out the survey interviewed employers in each of
the 1,500 farms surveyed, but only spoke with a total of 47 adult and
17 child workers, all of whom were paid and not forced labourers.
They pointed out that open responses were more likely to be elicit-
ed when the inspection teams included local trade union officials,
including women, who could communicate more directly with the
workers. Furthermore, they noted that such flawed methodology
was not surprising given that commercial social auditors generally
lack the specialized skills and training of labour inspectors. The
Worker members, with the support of several governments, again
called for an integrated approach to corporate social responsibility,
including the development of internationally agreed benchmarks
for social auditors in order to ensure quality monitoring.

In conclusion, the Worker members welcomed the fact that the
Government recognized the problem and agreed to an investiga-
tion, and welcomed the commitment of the social partners to deal
effectively with the problem. They also welcomed the participation
of IPEC in providing survey methodology, and regretted that the
ILO’s possible contribution had not been given more consideration
in the survey already carried out. A follow-up survey was needed. It
should be carried out during the harvest when forced labour abuse
is most prevalent, should avoid the methodological flaws of the first
survey, and should include trade unions in the inspection teams.
Furthermore, the Government should demonstrate its commitment
by cooperating fully with the follow-up survey, and by acting to pro-
tect both in law and practice all those within its borders, in confor-
mity with the Convention. Citing the final part of the Committee of
Experts’ observation, the Worker members stressed that it was not
enough “to take the necessary action to sanction those responsible
for people trafficking for exploitation,” but there also was a need to
punish those who exact forced labour, whether trafficked or not.
Recalling that the new Constitution of 2000 prohibited forced la-
bour as an offence punishable in law, the Worker members urged
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the Government to ensure that practice complied with the Conven-
tion. In closing, the Worker members took due note of the commit-
ments made by the Government and awaited their implementation.

The Employer members stated that this case contained two is-
sues. The first referred to Decree No. 69-189 of 1969 that had been
criticized by the Committee of Experts since 1972 for providing that
prisoners could be hired out to private individuals. The Employer
members noted that the Government’s draft amendment did not
yet fulfil its legal obligations. However, in light of the Constitution
adopted in 2000, the Government was undertaking a review of
many laws to see if they were consistent with the Government’s hu-
man rights obligations. The Government thus appeared to be com-
plying with the request of the Committee of Experts in this respect.

In its report for 2002, the Committee of Experts included a six-
page general observation for Convention No. 29 which arbitrarily
included comments made by the Employer members last year dur-
ing the Conference Committee but ignored their core point: in or-
der for a prisoner to complete his or her sentence with dignity,
meaningful work was needed, in particular, for those serving long
sentences. States were increasingly unable to provide meaningful
work due to increased privatization of production, so only coopera-
tive arrangements between the state and the private sector would
provide such meaningful work. The Committee of Experts de-
manded that such an arrangement be voluntary, and that it approx-
imate the working conditions found in more general private sector
working relationships. However, the state had the right to demand
that prisoners work. Furthermore, employing prisoners under con-
ditions of work generally prevailing in the private sector was not
feasible because enterprises were not free to select workers, which
posed a risk to their investment and resulted in lower productivity
than that in free employment relationships. Therefore, wages must
be lower than in the general labour market. Consequently, two al-
ternatives existed: either prisoners are given access only to less
meaningful employment, with catastrophic consequences for those
detained long-term; or states are allowed to work with private en-
terprises without requiring that the work be done voluntarily and
under general labour market conditions. The Government had to
provide minimum standards governing the conditions of prison la-
bour. The Employer members urged the Committee of Experts to
review its interpretation of the Convention since at the time of its
adoption this question had no relevance at all. But even if the exist-
ing interpretation were accepted, it would be more reasonable to
limit it. The Committee of Experts’ existing theoretical interpreta-
tion had a negative impact on prisoners, whose performance of
meaningful work constituted an important element for their later
reintegration into society.

Coming back to the case of Cote d’Ivoire, the Employer mem-
bers stated that this was a very serious case, because the issue con-
cerned a big part of the population and in particular children who
suffered from forced labour practices in the country. They noted the
Government’s indication that in Coéte d’Ivoire, undertakings were
small and used family labour and sometimes immigrants from
neighbouring countries. These workers had ultimately established
their own undertakings and had brought from their countries rela-
tives and children whom they declared to be family, which had ag-
gravated the practice of using child labour in the country, as well as
the free circulation of goods and persons in the framework of ECO-
WAS. Moreover, Cote d’Ivoire was a country of high immigration.
The Employer members further noted the bilateral cooperation
agreement the country had signed with Mali to combat these scan-
dalous and inhuman practices. The Employer members welcomed
the Government’s attitude vis-a-vis this problem, which it did not
understate at all. However, the Government was apparently unable
to resolve the problem on its own. Therefore, the Employer mem-
bers considered the statement of the Government representative as
an urgent appeal to the international community. Child labour was
always linked to poverty in the country. In this light, they associated
themselves with the Worker members who referred in their state-
ment to the possible options to provide help and assistance to Cote
d’Ivoire. Nevertheless some doubts remained whether the Govern-
ment had taken sufficient measures in this regard. Therefore, the
Government should be requested to do its utmost to remedy the
deplorable situation of child labour in its country.

The Worker member of Céte d’Ivoire drew attention to the
practice of hiring out of prison labour, which unfortunately had not
changed during 30 years. In effect, Decree No. 69-189 of 14 May
1969, made under sections 680 and 683 of the Criminal Procedure
Code, was still in force. This situation constituted a flagrant viola-
tion of Article 1, paragraph 1, and Article 2, paragraphs 1 and 2(c),
of Convention No. 29. The hiring out of prison labour outside a le-
gal framework was common in poor countries where a prison guard
had work done on his own account by prisoners and retained part of
the remuneration. This practice, which betrayed a profund con-
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tempt for the individual, also excluded any prospect for reinsertion
of prisoners into society through work. Concerning the situation of
forced labour in which children of migrants are found, it should
again be noted that these practices concerned small-scale family
exploitations which frequently involved the children’s own parents
who had come from Burkino Faso and Mali, and it could not be said
that concrete measures had really been taken in the sense suggested
by the Committee of Experts to put an end to these practices. It is
true that the long and permeable borders rendered controls uncer-
tain. Furthermore, these controls, which had proven to be extreme-
ly random, were not sufficient in themselves but needed to be com-
bined with a harmonization of the legislation of Mali, Burkina Faso
and Cote d’Ivoire against trafficking in human beings, given that
the repatriation of victims did not solve the problem in the long
term due to the complicity of parents and the indifference of em-
ployers to a particularly intensive awareness-raising campaign. It
was true that Cote d’Ivoire had ratified Conventions Nos. 138 and
182, but there remained much more to do in this country before
these instruments were really reflected in reality.

The Worker member of Senegal stated that the statutory provi-
sions to which the Committee of Experts referred in its observation
(Decree No. 69-189 of 14 May 1969, made under sections 680 and
683 of the Criminal Procedure Code) constituted a flagrant viola-
tion of Convention No. 29. These provisions, still in force despite
the observations made by the Committee of Experts in the past
30 years, provided for the hiring out of prison labour to private indi-
viduals and should therefore be repealed. It was to be hoped that at
its next session the Committee would note much more significant
progress than simple declarations of intent. With regard to child la-
bour, the problem was all the more difficult since the responsibility
for the matter was spread out. The problem moreover touched on
Conventions Nos. 29, 138 and 182 and pointed not only to the re-
sponsibility of Coéte d’Ivoire, but also to that of the majority of
neighbouring countries, notably Mali and Burkina Faso. The prob-
lem also touched on immigration and, consequently, on the lower-
ing of barriers to cross-border movements with the creation of the
Economic and Monetary Union of Western Africa (UEMOA). The
recognition of the facts by the Government of Cote d’Ivoire and the
painful matter of the sexual exploitation of children for commercial
purposes equally revealed that economic exploitation had taken on
a new dimension. With regard to Article 25 of Convention No. 29,
the Government, despite its announced intentions, still had to as-
sume its responsibility to ensure the effectiveness and efficiency of
sanctions. The report of the Committee of Experts indicated that
some 1,150 children worked in the gold mines of Issia and the dia-
mond mines of Tortiya. In this regard, the IPEC project would al-
low a clear understanding of the situation by revealing the precise
conditions in which traffickers operated. Finally, the Conference
Committee should urge Cote d’Ivoire to go much further in the ap-
plication of Convention No. 29, even if the Government demon-
strated the good will to do so.

The Worker member of Romania stated that the situation in
Cote d’Ivoire was a typical violation of Convention No. 29, in par-
ticular of Article 1, paragraph 1, and Article 2. Decree No. 69-189 of
14 May 1969 as well as sections 680 and 683 of the Criminal Proce-
dure Code, which provided for the hiring out of prison labour to
private individuals, contravened the provisions of Convention
No. 29 since only work which was voluntarily accepted by prisoners
and carried out in conditions similar to those of free employment
relations could be considered as compatible with Convention
No. 29. Among other practices which were in violation of Conven-
tion No. 29, the speaker noted the forced labour of migrant work-
ers, including children, in plantations. This practice could also be
viewed as the phenomenon of the exploitation of children in Cote
d’Ivoire. According to a 2001 report of ILO/IPEC, children worked
most frequently in plantations or as domestics. Nonetheless, the
economic exploitation of children also occurred in the production
of both goods and services (catering, crafts, street trading, domestic
work, engineering and mines). This work was carried out during
long hours throughout the day and night in violation of the Cove-
nant on the Rights of the Child and the national legislation of Cote
d’Ivoire. The situation of girl children was all the more dramatic
since they were exposed to sexual exploitation in addition to eco-
nomic exploitation. Finally, 15,000 children were the victims of traf-
ficking, notably from Mali to Céte d’Ivoire. For this reason, the
speaker asked that the Government take measures to put an end to
the abovementioned practices so as to be in conformity with Con-
vention No. 29.

The Worker member of France stated that family plantations in
Cote d’Ivoire apparently were the principal destination of traf-
ficked children, and that this trafficking originated in countries such
as Burkina Faso and Mali, and in other countries as well. The prob-
lem had wide ramifications and the solution would not be found

28 Part 2/6

inside the borders of one single country. The recognition by the
Government of Cote d’Ivoire of this reality should not serve as a
pretext for the governments of the region to mutually reject their re-
sponsibilities or as an excuse to fail to take necessary measures. The
emergence of subregional economic entities such as ECOWAS
could, in the context of free movement, certainly facilitate trafficking,
but these structures could also be an advantage and a framework for
the governments concerned to take appropriate steps. Last year, the
OECD showed that the respect of fundamental labour standards did
not in any way impede the economic development of a country. The
OECD, like other multilateral organizations, placed good gover-
nance at the top of the list of the attractive features a developing
country could have, along with the respect for the rule of law, which
began with the respect of national instruments adopted in application
of ratified international Conventions.

The meeting of the heads of State of the G8 which was to take
place in several days would be the occasion for the ratification of
the New Partnership for Africa’s Development (NEPAD), a major
development project in Africa from which Cote d’Ivoire and its
neighbouring countries could benefit. NEPAD, which was largely
based on facilitating private investments, should above all not per-
petuate, or, even worse, aggravate practices of forced labour, since
this would be tantamount to furthering the economic development
of Africa through the maintenance of its social underdevelopment,
with the implicit consent among African governments and private,
often Western, investors.

The Government member of the United States indicated that
her Government had been closely following developments in Cote
d’Ivoire as a consequence of the country’s eligibility for trade bene-
fits under the African Growth and Opportunity Act. The United
States was also providing technical assistance to Cote d’Ivoire
through IPEC and bilaterally. She stated that her Government was
saddened by the trafficking and forced labour of children in Cote
d’Ivoire, as had been described by the Committee of Experts and
the present debate. She welcomed measures taken and planned by
the Government of Cote d’Ivoire to curb the trafficking of children
into the country. However, as noted by the Committee of Experts,
further action needed to be taken to ensure that persons responsi-
ble were adequately sanctioned. She also wished to acknowledge
the active participation of the international cocoa industry, includ-
ing the American Chocolate Manufacturers Association, in elimi-
nating forced labour of children in Cote d’Ivoire. Her Government
was encouraged by their efforts and was pleased to be working with
them on technical assistance to Cote d’Ivoire.

The Government representative of Cote d’Ivoire took note of
the observations and constructive criticisms. He stated that the
Government would endeavour to find, within a participatory
framework, the most favourable solution to the situation.

The Worker members expressed their thanks for the good will
demonstrated by the social partners to address the matter of forced
labour of children in Cote d’Ivoire, and they underlined the good-
will of the Worker members towards the Government, industry and
people of the country. They indicated their appreciation to the Em-
ployer members for their statements that touched on the issue of
trafficking and forced labour of children in the cocoa plantations,
but questioned why their intervention had not focused on this sub-
ject but rather on repeating their position on the hiring out of pris-
oners. They refrained from again addressing the question of prison
labour point by point and indicated that their position on this mat-
ter was on record in the discussion of the Conference Committee
last year, and that they concurred with the views of the Committee
of Experts. With regard to prison labour in Cote d’Ivoire, they
urged the Government to address the concerns raised by the Com-
mittee of Experts through amendments in law and practice, and
through technical assistance from the ILO, if desired. As regards
child labour, they welcomed the cooperation of all parties and the
ILO input with the survey of cocoa plantations, but regretted that
the recommendations had not been followed. Since another survey
was to be carried out again during the harvest season, with the par-
icipation of the international community, trade unions, and the
Government, it was to be ensured that previous methodological
mistakes should not be repeated. Penal sanctions should not only
be applied to traffickers of children, but also to those who extracted
forced labour from children. They urged the Government to fulfil
its obigations under Convention No 29 in law and in practice. With
this in view, the Government should accept the recommendations
of the Regional High-Level Tripartite Meeting of Experts on the
Role of Labour Inspection in Combating Child Labour, held in
Harare in September 2001, which they believed might be useful in
this case.

The Employer members indicated that with regard to the issue
of prison labour, the Committee of Experts had once again raised
the matter in its general observation. The Employer members had
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refrained from addressing the issue in the general discussion and
had indicated that they would do so at a later appropriate moment.
The present case, they felt, was the appropriate moment to express
their views on the subject of prison labour. With regard to the
forced labour of children, the Employer members agreed with the
points made by the Worker members and by the Government mem-
ber of the United States. Comprehensive solutions to this problem
needed to be developed. One solution might be to make the issue of
forced child labour a priority for labour inspection. This would al-
low for a determination of facts, which then could be used to make
recommendations for action. Creative means needed to be found to
address this scandalous situation. They indicated their support for
any truly effective measures to combat the forced labour of chil-
dren.

The Committee took note of the statement of the Government
representative and the subsequent discussions. The Committee
noted that the information contained in the report of the Commit-
tee of Experts, and drawn from various sources including United
Nations bodies such as the Committee on the Rights of the Child as
well as the ILO’s International Programme on the Elimination of
Child Labour (IPEC), contributed to establishing the existence of
child trafficking from Mali, Burkina Faso and Ghana to Cote
d’Ivoire for the purposes of exploiting their labour in plantations, in
mines, in the domestic service and more seriously for the purpose of
sexual exploitation. The Committee took note of the information
provided by the Government representative, in particular concern-
ing the Government’s will to cooperate in a quantitative analysis of
the situation and to take the appropriate measures against the traf-
ficking and exploitation of children, in particular by means of a na-
tional plan of action, a draft bill and cross-border agreements. The
Committee noted the political will expressed by the Government of
Cote d’Ivoire to fight against forced labour and child trafficking.
The Committee also noted that, in their interventions, various
members of the Committee emphasized the seriousness of such vio-
lations of Convention No. 29, which also constituted a violation of
Conventions Nos. 138 and 182, and recalled that it would be appro-
priate to undertake an in-depth survey and strengthen supervision,
notably by the labour inspectorate, possibly with the methodologi-
cal support of the Office. The Committee urged the Government to
make all necessary efforts to guarantee that children would no long-
er continue to be victims of trafficking for purposes of exploitation,
that those responsible would be punished and that the Convention
would thus be applied in this respect. It wished to be kept informed
about the follow-up given to the draft bill communicated by the
Government. It recommended the Government to collaborate
closely with the social partners and to take into account the conclu-
sions of the meeting on child labour and the labour inspectorate
held in Harare in September 2001. The Committee also noted the
assurances of the Government representative concerning the
amendment of the legal provisions that provided for the hiring out
of prison labour to private individuals.

Germany (ratification: 1956). A Government representative
stated that the question at issue was to what extent work performed
by prisoners complied with the provisions of the Convention. In
1929-30, when the Convention was elaborated, two aspects had ap-
peared important to the drafters of the Convention. At that time,
the widespread view on prison labour was that work to be per-
formed by inmates constituted part of the punishment and this had
to be reflected in the particularly unfavourable working conditions.
Another particularly important aspect for the ILO was that prison
labour should not be used by employers in order to gain an unfair
advantage, i.e. prison labour could not be a tool to exercise pressure
on the other workers in order to impose lower working conditions.
Convention No. 29 had been elaborated by taking into consider-
ation these fundamental views prevailing at that time. Today, the
issue of reintegration of prisoners through work was prominent in
most countries, because prisoners had to be reintegrated in both the
society and the world of work. In the light of the Convention, a pos-
sible conclusion was that prisoners working for private enterprises
must be considered equal with workers in freedom, since reintegra-
tion into the world of work was only possible if prisoners performed
work for private employers. The Government representative re-
called that the State was never a good employer in the productive
sector. Private employers had to have the function to help reinte-
grate prisoners. Two distinct possibilities for prisoners to perform
work for private enterprises were available. The first was the out-
side employment of prisoners in a free employment relationship. In
this case, the prisoner had a normal labour contract and came under
the same legal provisions as workers in freedom. The Committee of
Experts had considered this a case of progress. The second possibil-
ity was that prisoners performed work for private enterprises within
state prisons, which had been criticized by the Committee of Ex-
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perts. The Government representative emphasized that the provi-
sion of work within the state prisons was indispensable, because not
all prisoners could be sent to private enterprises outside the prisons,
particularly if the sentence had been pronounced just a short time
ago. The provision of work to prisoners was only possible if the
State created incentives for private enterprises to transfer their pro-
duction inside the prisons. The idea that prison work was as attrac-
tive to employers as workers in freedom did not correspond to real-
ity. One of the reasons for this was the limited availability of
occupational qualifications amongst prisoners. The employer was
not able to select his staff on the basis of the occupational qualifica-
tion required for the production. Another reason was the rotation
in prisons. Prison workers stayed with the enterprise established
inside the prison until the imprisonment was finished. These factors
did not contribute to the creation of favourable production condi-
tions. Therefore, the State had to create incentives for private en-
terprises.

Turning to the report of the Committee of Experts, the Govern-
ment representative emphasized that the Committee had only
made observations regarding the German practice of prison work
for enterprises inside the prisons. The Committee of Experts had
referred to the Government’s report of 2000 which did not reflect
anymore the situation prevailing in the country. The Government
had transmitted its report for 2000 rather late and, consequently, it
had not been possible for the Committee of Experts to examine it at
its session in 2000, but at its session in 2001. In the meantime, a new
law had been enacted which became effective on 1 January 2001
and which addressed the points raised by the Committee of Ex-
perts. The Government representative suggested that, in the case
the Committee of Experts was not able to examine a government’s
report and would examine it at its next session, the Office could
send a communication, inviting the Government to transmit addi-
tional information on any changes. This would help avoid relying
on outdated information.

The Government representative further indicated that the legis-
lative changes introduced in 2001 were based on a decision of the
Constitutional Court of 1998 which, before making its decision, had
asked for, and received from the Office, information on the com-
ments of the Committee of Experts, so that its decision may be con-
sidered as being influenced by the Experts’ opinion. As to the con-
tent of the Act on the execution of sentences, as amended, the level
of remuneration for prisoners had been increased from 5 per cent to
9 per cent of the average remuneration of workers covered by the
pension scheme. For calculation purposes, the reference was the
average remuneration level during the last two years. Prisoners
now received a wage of approximately DM400 a month, compared
with DM220 previously. The Act further granted one free day from
work after work had been performed for two consecutive months.
The prisoner was given the choice to spend the days off either as
work-free days inside the prison; as additional holidays outside the
prison, but only in the case of prisoners who were entitled, on
grounds of their good behaviour, to spend holidays outside the pris-
on; or to accumulate these days to shorten their term of imprison-
ment. With regard to the legislative amendments introduced in
2001, the Government representative was looking forward to the
assessment of the Committee of Experts which would be a deter-
mining factor in any subsequent amendments. The adoption of any
further amendments, however, would take some time, due to the
federal system of the country.

The Employer members wished, before commenting on the
case, to touch upon the procedural aspects mentioned in the previ-
ous intervention. There were several examples where the govern-
ment report arrived in October and the Experts were apparently
unable to process it at that time while in other cases the Experts
would take into account information from other sources, some-
times without sufficient analysis. It was unclear at what point in
time the Experts were unable to process information. The Employ-
er members wished to make two suggestions for consideration.
First, the Experts might consider providing governments with some
clear and transparent guidance as to the timing of the submission of
reports. Second, some consideration could be given to ensuring
more transparency and consistency in examining information from
other sources when dealing with government reports.

This was the first time that this case was being discussed by this
Committee although the Experts had commented on it 11 times
since 1991. The case concerned the situation of prisoners working in
private enterprises under the constant supervision of the Govern-
ment. The Experts had made a distinction between two situations,
namely, “outside employment in a free employment relationship”
and “compulsory work in a workshop run by a private enterprise”.
It was important to note that in both circumstances the work was
supervised at all times by the State. Therefore, this distinction was
misleading as in fact there was little difference in context between
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the two situations. In the first case, the Experts had found that this
practice fell outside the scope of Convention No. 29, because the
prisoners were able to get out of prison either as a result of good
behaviour or because they had served a large part of their sentence
and had not committed a serious crime. In these cases, the prisoners
did not present a threat to society. The second case involved more
hard core circumstances where the prisoners could not be released
from prison. In this case, the Employer members held that the
Committee of Experts’ observation was too strict. The State clearly
had a legitimate right to limit its activities to its core competencies.
At the same time, society had an interest to see that prisoners per-
formed useful work, in particular, for rehabilitation purposes. The
private sector provided the appropriate framework to help accom-
plish this goal. While the Experts had acknowledged this in the first
case, they had not done so in the second. In Germany, the prisoner
remained under the supervision of the State at all times. In a mod-
ern developed state there clearly was a difference between the re-
habilitative purpose of prison labour and the conditions which pre-
vailed in 1930. Prison labour enabled workers to do something
constructive with their time. The issue of consent of the prisoner
was in their view a theoretical question. As a practical matter, virtu-
ally all prisoners consented to work. In a prison under the control of
the public sector, the Employers found it difficult to accept that
someone who had committed a crime against society deserved the
same circumstances as someone who had not. Regarding the condi-
tions of employment the private employers must take those prison-
ers who were available regardless of skills and productivity. These
shortcomings needed to be balanced with the level of social insur-
ance and wages.

The Employer members found it hard to understand how the
Experts with all the vast changes that had taken place in the world
since 1930 could not recognize the changes in prison practice and
prison rehabilitation, particularly within a developed and demo-
cratic country and particularly where there was ongoing govern-
mental supervision, and see this as within the scope of the Conven-
tion. The current practices were different from what the
Conference had in mind in 1930 when Convention No. 29 had been
adopted. Today the approach was not to use prison labour as pun-
ishment. The static historical view of the Experts undermined the
basis of work of this Committee.

The Worker members stated that for the past number of years
this Committee had discussed extensively the privatization of pris-
ons and prison labour. This practice was growing quickly in many
developed countries, in particular in France, Austria, Australia, the
United Kingdom, the United States and of course in Germany, but
also constituted a profound problem in many developing countries.
The discussion would focus on the issue of prisoners held in public
prisons performing work for private enterprises and, in this regard,
the Government had provided information in writing, complement-
ed by the statement before the Committee, on two aspects: (a) out-
side employment in a free employment relationship; and (b) com-
pulsory work in a workshop run by a private enterprise. Regarding
the first aspect, the Government reported that prison authorities
were obliged to promote free employment relationships; these
came into being only at the prisoner’s request; the prisoner had a
normal labour contract, came under the same legal provisions as
workers and trainees in freedom, received wages established by col-
lective agreement, and was covered by the social security system
including pension, health, accident and unemployment insurances.
A contribution for detention costs might be levied that could not
exceed DM660, which seemed quite reasonable. The German situa-
tion demonstrated that the measures compatible with Conven-
tion 29 regarding outside prison employment could in fact be imple-
mented if there was the political will to do so. For this, the Worker
members commended the German Government.

The Experts emphasized, however, that the conditions of a free
employment relationship did not apply to the second type of private
use of prison labour in Germany, namely, compulsory work in a pri-
vately run workshop. The Experts reminded this Committee that
the current practice corresponded exactly to the description given
in the ILO Memorandum of 1931 of the “special contract system”, a
system in which the labour of prisoners was hired to private con-
tractors. The fact that prisoners remained at all times under the au-
thority and control of the prison administration, did not detract
from the fact that they were hired to a private enterprise — a practice
designated in Article 2(2)(c) of the Convention as being incompat-
ible with this basic human rights instrument. For many years the
Experts had identified two additional conditions in order to over-
come the problems associated with a prisoner who had been con-
victed in a court of law and hired or placed at the disposal of private
individuals, companies or associations. First, the prisoner must
freely consent to the arrangement and, second, the conditions of
work should approximate a free labour relationship.

28 Part 2/8

The Worker members had listened carefully to the comments
made by the Employer members during the discussion of Cote
d’Ivoire. The Employer members’ position was that governments
had the right to demand that prisoners work, but that governments
were increasingly unable to provide meaningful work due to in-
creased privatization of production. Therefore, only cooperative
arrangements between the State and the private sector could pro-
vide such meaningful work. The Worker members did not dispute
the right of governments to force prisoners to work when such work
fell under the exclusions of Convention No. 29. They had often em-
phasized in this Committee the importance of rehabilitation of pris-
oners so that they could re-enter society as productive citizens and
with skills to enter the labour market once they had served their
debt to society. However, they reminded the Committee that Con-
vention No. 29 was not a prisoner rehabilitation Convention but a
core human rights instrument. Its drafters had recognized the vul-
nerability of prisoners as captive labour and had drafted a Conven-
tion that provided a framework to ensure that compulsory prison
labour was indeed rehabilitative and not exploitative. As the Ex-
perts stated, prisoners did not need to be protected from their own
free will in accepting work, but rather from exploitation of their
deprivation of freedom. The Employer members seemed eager to
take advantage of the potential for exploitation while at the same
time indifferent to the need for protection. They conveyed an atti-
tude that the key to rehabilitation was the private sector and there-
fore the State should get out of the way. Even the Employer mem-
bers would accept that the pursuit of profit by companies
employing prisoners took precedence over their altruistic desire to
rehabilitate prisoners. In this context, it was important that condi-
tions were set to ensure that the nature of the work provided by
prisoners employed by private companies was indeed rehabilitative
and not exploitative. This was one of the objectives of Convention
No. 29 which did in fact provide for the private sector to employ
prisoners without exploiting them.

Regarding the issue of “free consent” in relation to the existing
situation in Germany, the Experts had noted that under sec-
tion 41(3) of the Act on the Execution of Sentences, adopted in
1976, employment in a workshop run by a private enterprise was to
depend on the prisoner’s consent, which might be withdrawn later
on, subject to six weeks’ notice if no other prisoner could fill the
vacancy earlier. This sounded reasonable. However, this provision
of the law had been suspended before entering into force and had
remained dead letter ever since. The Worker members asked the
Government representative to update the Committee on the status
of this suspension and any possibilities that it may be lifted. In re-
gard to “conditions approximating a free labour relationship”, the
Experts commented on two issues, the absence of any social securi-
ty benefits for prisoners working in private workshops and the level
of wages earned by the prisoners. The Government representative
had provided new information today on these issues. In regard to
the absence of social security benefits, the Worker members in-
quired whether the new legislation now extended some coverage to
prisoners working in private workshops. The Experts had indicated
that sickness and old age insurance might have been extended to
such prisoners. While the Worker members welcomed this partial
step they wondered why the full range of social security coverage
available in Germany had not been extended to these prisoners.
They asked the Government representative to explain why full so-
cial security benefits including the national pension scheme and the
national health insurance system had been denied and what plan
might exist to provide them in the future. In regard to the wages
paid to prisoners in private workshops, the Experts noted that the
1976 legislation established an initial wage level at only 5 per cent of
the average wage of comparable workers but that this rate would
steadily increase beginning in 1980. This had never happened. For
25 years since the enactment of the legislation the wage level had
stood at only 5 per cent. The Experts had reminded this Committee
in paragraph 8 that on 1 July 1998 the Federal Constitutional Court
had found this level of prisoners’ remuneration incompatible with
the principle of rehabilitation and instructed the legislature to set
new rules in conformity with the German Constitution. In other
words, the level of remuneration was so inadequate that it did not
provide a sufficient incentive to encourage prisoners to work volun-
tarily. This Committee was now told that in response to this Court
order the rate had recently been raised to 9 per cent. The Worker
members needed to express the view that going from 5 to 9 per cent
was hardly sufficient and surely did not move the country very
much closer to meeting its treaty obligations under Convention
No. 29. The Government representative had also spoken of a new
concept contained in the new legislation that should be considered
in connection to the remuneration scheme. Prisoners may now be
able to reduce their time in prison by working in private workshops.
A prisoner could reduce his time in prison by six days for every year


http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C029

worked. So a prisoner working in a private workshop for ten years
would be able to reduce his sentence by 60 days. Again, the Worker
members had great difficulty seeing this new scheme as a major step
forward. This new concept also raised the issue of duress as dis-
cussed in the past.

Finally, the Experts noted with concern that “45 years after rati-
fication of this basic human rights Convention, prisoners working
for private enterprises in Germany fall into two categories, with
some enjoying the full benefits of a free employment relationship,
while the others were hired to those who used their labour without
their consent and in conditions bearing no resemblance whatsoever
to the free labour market”. The Experts expressed the hope that
the Government would at last take the required measures to bring
the legislation and practice into conformity with Article 1(1), read
together with Article 2(1) and 2(c) of the Convention. Although the
Worker members accepted that some positive steps had been re-
cently adopted in regard to compulsory work in workshops run by a
private enterprise, they found that these steps were insufficient and
were only very preliminary steps toward bringing Germany closer
to meeting its full obligations under the Convention. They hoped
that the German Government would recognize the authority of the
Committee of Experts in regard to this aspect of the Convention as
it had in regard to outside employment in a free market relation-
ship.

The Worker member of Germany welcomed the fact that the
Committee of Experts paid attention to the conditions under which
prisoners worked in industrialized countries. While it was true that
the forms of prison labour had changed over time, the basic prob-
lems remained. In no case should the condemnation in a court of
law result in the prisoners’ loss of all their rights at work, nor should
it lead to unfair competition. Despite longstanding criticism, the
previous German Government had not lived up to the commit-
ments it had initially made, which was why the Federal Constitu-
tional Court had to deal with the issue in 1998. The German Con-
federation of Trade Unions (DGB) had referred, in its submission
to the Court, to Convention No. 29 and the practice of the Commit-
tee of Experts. The Office had been represented at the oral pro-
ceedings and the Court’s judgment expressly referred to Conven-
tion No. 29. The Federal Constitutional Court had recently
declared the Act promulgated as a result of its 1998 judgment as
being in conformity with the Constitution. The Court had however
pointed out that the Government was under the obligation to re-
view periodically whether the evolving circumstances required a
further increase of remuneration for prison work. It was now to the
Committee of Experts to examine the new legislation. While the
legislation was a step in the right direction, it did not remedy all
problems. In particular, there was a need to increase the level of
remuneration, since the current level at 9 per cent of the average
remuneration was not sufficient to allow prisoners to take responsi-
bility for their families and to provide compensation. The proposal
to increase the remuneration of prison labour to 15 per cent of the
average remuneration had been rejected by the “Lander”, which
were responsible for prison matters. Moreover, the coverage of
prisoners by the social security system remained insufficient, in par-
ticular concerning pension schemes. In concluding, the Worker
member of Germany stated that human dignity and the task of re-
socialization required the creation of positive perspectives through
freely chosen labour. Reintegration was the best protection from
new criminal behaviour, from a lifelong need for public assistance
and the best protection for potential victims. He called on the Gov-
ernment to take further positive steps to fully satisfy the require-
ments of the Convention.

The Worker member of the United Kingdom associated himself
with the comments made by the Worker members and by the
Worker member of Germany.

The Worker member of France pointed out that this case was
being examined by this Committee for the first time. Although the
decision of the Constitutional Court was welcome, the Government
could have taken into account more quickly the comments that the
Committee of Experts had been making for over 45 years. The dou-
bling of prisoners’ wages and the granting of sentence reduction or
rest days constituted a limited progress for prisoners and for the
amelioration of their daily life. Even if prison work generated a pro-
ductivity inferior to that of the free market, a pay rate equal to 9 per
cent of the minimum wage was not just, in particular taking into
consideration the fact that this wage could serve to compensate vic-
tims. On the other hand, it was impossible to estimate the price of a
one-day sentence reduction; as freedom was in fact priceless. Social
protection in the areas of health and old-age pensions represented
in fact a deferred pay, of which prisoners did not benefit. Also, upon
their release, prisoners were not affiliated to the social security sys-
tem, which hindered their rehabilitation, constituted a supplemen-
tary source of precariousness and could favour recidivism. Prison
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must not be a social vengeance but a means of rehabilitation, if pris-
oners so wished. Thus, in their eyes, work had to maintain a real
“value”. The levels of training, qualification and schooling of pris-
oners were obviously below average. That was why efforts had to
be made to facilitate their rehabilitation and accompany their re-
lease. This matter was not covered by the Convention, but resulted
from a modern and humanist vision of imprisonment and its practi-
cal application. In conclusion, certain prison work remained com-
pulsory in Germany, which, given its low wage rate, appeared to be
more of a complementary sentence than a rehabilitation measure.
This case would have to be re-examined in light of the comments to
be made by the Committee of Experts regarding the new legisla-
tion.

The Government representative, in response to a question
raised by the Worker members concerning the extent to which pris-
on labourers were covered by the social security scheme, explained
that they were covered by the unemployment and accident insur-
ance, but that medical care was generally ensured by the prison
medical service. Once released from prison, those concerned would
be covered by health insurance. He acknowledged, however, that
they had no access to the pension scheme either as workers or as
beneficiaries of the unemployment insurance system. With regard
to the number of prisoners employed in a free employment rela-
tionship outside the prison, statistical data was regrettably not
available, but affirmed that this was a widespread practice. The
Constitutional Court had obliged the Government to review peri-
odically the level of remuneration of prison labourers. In this con-
nection, the views expressed by the Committee of Experts and the
Conference Committee would also play a decisive role.

The Worker members confined themselves to the points that
they hoped to see included in the conclusions. First, in regard to the
question of outside employment in a free market relationship, the
situation in both law and practice appeared to be in full compliance
with the Convention. Second, the Committee should welcome the
new legislation improving the remuneration provided to prisoners
working in workshops run by a private enterprise as a first step to
bringing the law more in line with this aspect of the Convention.
Third, the Committee should ask the Government to include all rel-
evant information in its next report in respect to the new legislation
and all other issues observed by the Committee of Experts, such as
the branches of the social security system extended to prisoners
working in workshops run by a private enterprise.

The Employer members observed that the issue before this
Committee was not the words of Convention No. 29 but the inter-
pretation of these words. The Committee was witnessing a failure
on the part of the Committee of Experts to see the world as evolv-
ing. As the Government representative had pointed out, the situa-
tion today with regard to prison labour was simply not the same as
in 1930. This was because the work being performed in prison was
intended to develop relevant skills for when the prisoners left pris-
on. It was disingenuous of the workers to say that employers pre-
ferred prison labour. In fact, as the Government representative had
affirmed, incentives were needed to get the employers to provide
these jobs. And the idea that persons who had committed crimes
against society were entitled to the same level of terms and condi-
tions of employment as other workers was not reflecting reality,
particularly in situations like this one where there was high turn-
over, low productivity and risk to property. The most this Commit-
tee could conclude was that the Government should continue to
take the positive steps that it had indicated and that there was a
clear difference of view in this Committee regarding the Experts’
static approach to prison labour in a modern developed and demo-
cratic society where such labour took place under governmental
supervision.

The Committee took note of the statement made by the Gov-
ernment representative and of the discussions which followed on
the question of compulsory work of prisoners for private enterpris-
es within the state prisons. The Committee took note of the obser-
vations that the Committee of Experts had made for many years, on
the question of prisoners working in prisons in the context of con-
cessions to enterprises without being able to give their consent to
this work, and in conditions which could not be compared to those
of the free labour market. The Committee equally noted that con-
cerning outside employment, prisoners benefited from the advan-
tages of a free employment relationship. The Committee also noted
the information supplied by the Government representative on the
question of prisoner consent and on the Act adopted in December
2000, which provides that the remuneration rate of these prisoners,
fixed at 5 per cent of the average wage of free workers, would be
increased to 9 per cent. The Committee expressed its desire to re-
turn to this question after examination by the Committee of Ex-
perts of the abovementioned Act, expressing the hope that new
progress could be noted in the near future, with a view to the reha-
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bilitation objectives reaffirmed by the German Government. More
generally, the Committee discussed general questions on the pro-
tection of prisoners against exploitation of their work and the rele-
vance of this situation with regard to the protection provided for in
the Convention. The objectives of rehabilitation, which were being
more and more emphasized were not incompatible, quite the con-
trary, with Convention No. 29.

The Worker member of France suggested that the Government
be requested to supply statistics on the practice in different Lander.

Mauritania (ratification: 1961). A Government representative
considered that the presence of his Government before the Com-
mittee constituted a real paradox. In practice, Mauritania had never
been in a better position since joining the ILO 40 years ago. Numer-
ous promotional activities had been organized for international la-
bour standards. Mauritania had now ratified all the fundamental
Conventions and had signed a technical memorandum with the
ILO. The various labour institutions in the country had been re-
established, computerized and renovated, and labour inspectors
trained. The Ministry of Labour had requested the ILO to under-
take two in-depth studies on forced labour and on child labour. The
Government had also transmitted to the ILO all the requested re-
ports. In these conditions, it was difficult to understand why Mauri-
tania was once again one of the cases to be examined by the Com-
mittee.

The population of Mauritania was composed of an Arab group
from North Africa and other groups from sub-Saharan Africa. The
entire population was Muslim. Each of the above groups had had a
hierarchical system involving freemen, professionals and slaves.
However, the traditional system had disappeared and no longer ex-
isted. But the system had after-effects.

At present, economic power and knowledge were the factors
that counted in Mauritania. The Labour Code adopted in 1963 pro-
hibited forced or compulsory labour, while the Constitution of
Mauritania recognized the equality of its citizens, and penalties
were envisaged for all persons who violated the prohibition of
forced labour. Mauritania also intended to revise its Labour Code
in order to strengthen the prohibition of forced labour. The adop-
tion of new laws would not suffice to abolish forced labour. Time
and education were needed to change mentalities.

The rule of law prevailed in Mauritania, as testified by the exist-
ence of political parties, political organizations, a dynamic civil soci-
ety, a free press and the existence of a Parliament with an opposi-
tion. The Constitution also protected public freedoms. According
to UNDP’s Human Development Report, Mauritania was in 137th
position in 2001, compared with 147th in 2000. An Act had made
school attendance compulsory for children aged 6-14 years. The
school attendance rate had almost doubled in ten years, and in its
2001 Report, UNESCO cites Mauritania as among the three sub-
Saharan African countries which almost have a universal schooling
rate. As part of its anti-poverty measures, the Government of Mau-
ritania had developed a programme on urban development and a
programme to combat poverty in rural areas. The anti-poverty pro-
grammes were for the benefit of all who met the poverty criteria,
irrespective of their former social position. The social condition of
the offspring of former slaves hardly differs from that of persons
originating from other castes. They may be rich people, intellectu-
als, officials, merchants, poor or analphabets.

The Committee of Experts had shown a certain lack of rigour in
its analysis of information available. Mauritania had not received
the observations made by the ICFTU, which were mentioned in the
Committee of Experts. These observations had been made in the
month of October 2001. Even if Mauritania had received a copy of
the observations, the Committee of Experts should not have exam-
ined them before its session in November 2002. Furthermore, the
Government deplored that its six-page reply had been covered in
only three lines in the report of the Committee of Experts. With
regard to the allegations made by the World Confederation of La-
bour (WCL), Mauritania had replied to them in its report on the
follow-up to the Declaration. Mauritania had accepted a mission
and the Committee of Experts should have waited for the outcome
of the mission.

The Government intended to respect the obligations that it had
assumed in ratifying ILO Conventions and its legislation fully re-
spected their provisions. The Government respected its people, was
committed to social justice and did not tolerate the practice of
forced labour.

The Worker members thanked the Government representative
for his very extensive presentation of his Government’s position,
when explanations on the application of the Convention would
have sufficed. The Government should not be surprised that this
case was on the list of cases to be examined since there had been
evident violations of this fundamental Convention for many years.
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During the adoption of the list of cases the previous year, the Work-
er members had indicated that they were following this case closely
and would come back to it if progress were not noted by the Com-
mittee of Experts.

Slavery in Mauritania was a reality and the situation of slaves
and those who risked being subjected to slavery was of great con-
cern. The report of the Committee of Experts, which referred to
communications from the ICFTU and the WCL, showed that prac-
tices of slavery existed in the country. The problem was widespread
and highly complex. Thousands of human beings were victims of
these practices and had no freedom to leave their so-called employ-
ers or to refuse certain types of work. The fact that the abolition of
forced labour had been enshrined in legal instruments had not
brought an end to practices of slavery in the country. It was shock-
ing to note the persistence and gravity of the phenomenon, even if
the Government claimed that it only consisted of after-effects,
which was tantamount to understating or even denying the exist-
ence of the problem. A seminar on servitude organized by the Free
Confederation of Mauritanian Workers (CLTM), which had been
scheduled to be held in Kiffa from 15 to 18 September 2001, had
been prohibited by the Governor of the city on the grounds that it
had not been granted prior authorization and that forced labour did
not exist in the country. This denial of the problem was also illus-
trated by the absence of provisions envisaging penalties in Ordi-
nance No. 81-234 of 1981 on the abolition of slavery. Neither this
Ordinance nor other standards contained provisions permitting the
imposition of penal sanctions for the exaction of forced labour. It
was inconceivable that a legal rule governing fundamental individu-
al freedoms was not backed up by significant penalties and, as em-
phasized by the Committee of Experts, this was a clear violation of
Article 25 of the Convention. The seriousness of the violations of
fundamental freedoms referred to in this case placed an obligation
on the Government to take practical measures to eradicate forced
labour, particularly by raising the awareness of those concerned and
severely punishing all those found guilty. The Government should
also accept an ILO direct contacts mission to assist it to bring an end
to this situation. The Government, in collaboration with the part-
ners concerned, and particularly workers’ and employers’ organiza-
tions, needed to pursue a coherent policy to resolve this problem.

The Employer members thanked the Government representa-
tive for the extensive information provided which, they assumed,
had been included in the report that the Government indicated it
had submitted in October 2001. This raised an issue mentioned by
the Employer members in the general discussion, since it appeared
that the Government’s report and that of the ICFTU, which was
quoted in the observation of the Committee of Experts, had been
received at the same time, but that only one side of the case had
been considered.

The Employer members noted that the Government represen-
tative had placed great emphasis on the ratification by his country
of the ILO’ fundamental Conventions. They emphasized in this
respect that adherence to principles was very different from the
application of the provisions of Conventions in practice. Indeed,
in view of the comments made on the political and social situation
in the country, it could be concluded that, notwithstanding the
provisions of the Constitution, the existence of the Parliament and
the 1963 equality legislation, the matter at issue was a practical
problem relating to the application and enforcement of laws so as
to eradicate forced labour in practice. The admission by the Gov-
ernment representative that there remained attitudinal problems
to be resolved amounted to a confirmation that forced labour did
indeed exist in the country. The Government representative ap-
peared to be saying that the law existed, but was not implemented
in practice.

The Employer members recalled that the case had been exam-
ined by the Committee on four occasions, beginning in 1982. Twen-
ty years later, they would have expected much more progress to
have been made in combating the problem of slavery. In the face of
allegations by workers’ organizations and NGOs, which had previ-
ously been denied by the Government, it had now been admitted
that the vestiges of forced labour persisted, but were limited to eco-
nomically weak groups. The only way of ascertaining the real situa-
tion was to go to the country and examine what was happening
there. The request by the Committee of Experts for the Govern-
ment to accept a technical advisory mission was therefore reason-
able. They called for the Government representative to indicate
whether this would be acceptable.

A second issue that had not been discussed by the Government
representative was whether any law in Mauritania provided for
penalties for the exaction of forced labour. The Committee of Ex-
perts had noted that the legal prohibition of forced labour was lim-
ited to contractual relationships between employees and employ-
ers, but did not cover informal relationships, which occurred in all
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societies. In addition to this gap in the law, information was also
required to show that penalties were in practice imposed on those
responsible for forced labour.

Another issue that had not been discussed by the Government
representative consisted of the powers conferred on local leaders
by the Ordinance of 1962 to requisition labour, and the possibility
under an Act of 1970 to requisition labour in services considered
essential under penalty of imprisonment or fines for those who re-
fused to obey a requisition order. The Employer members noted
that the Committee of Experts had requested information from the
Government on the establishments in which employees could be
requisitioned in the event of a strike.

In conclusion, the Employer members observed that there were
evidently a number of shortcomings in the law and a wide gap in
practice. More information clearly needed to be provided on these
issues, although some might already be included in the report men-
tioned by the Government representative. They looked forward to
the analysis of this information by the Committee of Experts.

A Worker member of Mauritania recalled that this case con-
cerned two matters: practices of slavery, and the requisitioning of
labour under the threat of sanctions, still permitted under Maurita-
nian law. There should be further investigations regarding the first
matter. The Free Confederation of Mauritanian Workers remained
nonetheless concerned with the failure of the land reforms which
had been decided upon with the official abolition of slavery. Years
later, the grabbing up of land by unscrupulous business people had
indeed had disastrous effects on the economy. Concerning the pos-
sibility of requisitioning of labour - still allowed under national law
— certain noticeable improvements could be noted, even if the La-
bour Code had not yet been revised. The abrogation of the law
which institutionalized a single trade union system and which sub-
jected the creation of trade unions to previous authorization was
indicative of this positive trend.

The Worker member of Niger stated that, although it was impor-
tant to ratify a Convention, it was no less important to apply it effec-
tively. Convention No. 29 on forced labour touched human dignity,
which is a universal concern for all the members of the ILO. Slavery
is a sad reality in Mauritania and the elements noted by the CMT
and the CISL established the persistence of this phenomenon. The
Government of Mauritania did nothing faced with this situation.
Ordinance No. 81-234 of 1981 did not penalize the fact of having
imposed forced labour. By using expressions such as “after-effects”,
the Government manifested its will to marginalize the problem.
The prohibition of the seminar on slave labour which had been
planned in Kiffa from 15 to 18 September by the Free Confedera-
tion of Mauritanian Workers on the sole grounds that the seminar
had not been authorized and that slavery did not exist in Maurita-
nia, stated very eloquently the real will of the Government.

Another Worker member of Mauritania, recalling that the Free
Confederation of Mauritanian Workers was affiliated with the ICF-
TU, stated that the information that was available incontestably in-
dicated the existence of a trend to eradicate the after-effects of the
plague of slavery. He encouraged the sending of a mission to the
field in order to establish the facts on the ground, as regards both
the positions advanced by both the ICFTU and the Government.

The Government representative stated that the allegations
made by the ICFTU regarding certain practices of slavery in Mauri-
tania led him to wonder if they concerned his country. It should be
recalled that even under the previous military regime, neither the
competent bodies of the United Nations nor various reports stem-
ming inter alia from the Government of the United States had ever
noted the existence of such practices. There were no forced labour
practices in Mauritania, not even in isolated cases. The Labour
Code provided for sanctions and it was the Government’s intention
to develop these. Historically speaking, the Decree of 1980 forbid-
ding forced labour was only a formal step in solidifying a prohibi-
tion already in existence.

Another Government representative recalled that Mauritania
had never been called before the Conference Committee with re-
gard to Convention No. 29, and that his country adhered to the
ILO Declaration on Fundamental Principles and Rights at Work.
He himself had asked the ILO to conduct a study with a view to
promoting the Declaration, and that the conclusions of this study
had been endorsed by the social partners. Moreover, in March
2002, the National Labour Council had examined a draft Labour
Code, which contained, as the previous code, provisions prohibit-
ing forced labour. As regards the Decrees concerning obligatory
labour which needed to be amended, he was certain that they
would be.

The Employer members recalled that no law existed to penalize
the exaction of forced labour, making it still possible to requisition
people. A wide gap also remained with respect to practice. The
Government’s apparent refusal to accept a technical mission was
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not consistent with its statement that it came before the Committee
in a good position. Therefore, the conclusions should stress that the
current Conference Committee discussion was no different than
that which took place in 1990, despite the ratification by the Gov-
ernment of all of the fundamental Conventions and technical assis-
tance provided under the Declaration in the interim.

The Worker members recalled that, in 2000, Mauritania had
been called before the Committee with regard to the Labour In-
spection Convention, 1947 (No. 81). As regards certain practices
mentioned in the observation of the Committee of Experts as being
characteristic of a violation of Convention No. 29, the facts brought
forward came from reliable sources.

The Worker members stated that the Government should be re-
quested to do the necessary to conduct a campaign to inform the
whole population of the problem of forced labour as well as of the
available alternatives. The Government had to promote the inte-
gration of former slaves into society and the labour market. The
legislation should be amended in order to bring it into conformity
with the provisions of the Convention. In particular, national law
would have to provide for penalties, which would have to be effec-
tively applied, to suppress forced labour practices. Finally, it would
be appropriate if the Government would agree to a direct contacts
mission by the ILO, which could evaluate the situation in an objec-
tive manner in all the regions of the country and assist the Govern-
ment, in consultation with the social partners, in conducting a co-
herent policy to address this problem.

The Committee took note of the Government’s statement and
the debate that followed. The Committee recalled that the case
had been subject to several discussions, in 1989 and 1990, on the
occasion of which the Committee had concluded that this was a
serious violation of the Convention. The Committee noted the in-
formation communicated by the Government representative to
the effect that the rule of law in the country prevented that situa-
tions such as those described could exist, that Mauritania had rat-
ified the eight fundamental Conventions and that the labour in-
spectorate had been strengthened and programmes to combat
against poverty put in place. The Committee noted with concern,
as did the Committee of Experts, that the workers’ organizations
continued to allege a serious violation of the Convention because
of the existence of practices of forced labour, the absence of sanc-
tions to punish those responsible and the ambiguity of the legal
provisions with regard to the requisition of labour. It also noted
that the Government reaffirmed that the alleged practices could
only have an isolated character and only be the after-effects of an
historical phenomenon. The Committee took note of the fact that
the Government had agreed to a technical assistance mission by
the Office to the country to examine the details of a study on
forced labour and child labour and it hoped that this first step
would be followed by the necessary legal, economic and educa-
tional measures to end practices of forced labour.

The Government representative wanted to recall that the Gov-
ernment had not recognized the existence of incidents of forced la-
bour in Mauritania, even in isolated cases.

The representative of the Secretary-General recalled that, con-
cerning the working methods of the Committee, as indicated in his
response to the different questions raised during the general discus-
sion, the practice was that observations from the workers’ organiza-
tions were systematically communicated to the Government for
comments. While awaiting the response from the Government, the
Committee of Experts noted the observations of the employers’ or-
ganizations and the workers’ organizations, and invited the Gov-
ernment to respond to them but did not make any conclusions at
this stage. It was only when the response from the Government had
been received, or in the case in which the Government had not fur-
nished any response although it had been given the occasion to do
so, that the Committee examined the substance of the observations
received.

Myanmar (ratification: 1955). See Part Three

Sudan (ratification, 1957). A Government representative stated
that his delegation had read with interest the report of the Commit-
tee of Experts, and took note of the observations made regarding
the application by Sudan of the Forced Labour Convention, 1930
(No. 29). The Government of Sudan reaffirmed its condemnation
of slavery, forced labour and similar practices. These acts were vio-
lations of the Sudanese Constitution and crimes made punishable
by the Penal Code. By virtue of the recently promulgated Presiden-
tial Decree No. 14 of 2002 the Committee for the Eradication of
Abduction of Women and Children (CEAWC) had been placed di-
rectly under the authority of the President of the Republic. This
new status strengthened the authority of the CEAWC. Its chairman
was the State Minister and its members included the Ministers of
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Culture and Social Affairs in the provinces where abductions had
occurred as well as known figures and representatives of civil soci-
ety and NGOs. The mandate of the Committee as defined in the
Presidential Decree was to endeavour to return abducted women
and children to their homes; to provide the necessary support to
tribal elders in order to put an end to the phenomenon of abduction
of women and children; to investigate cases of abductions affecting
women and children; to call to account any person suspected of per-
petrating, supporting or participating in acts of abduction of women
and children and prosecute them; to study the root causes behind
the phenomenon of abduction of women and children and the exac-
tion of forced labour; to recommend to the President of the Repub-
lic measures and ways and means to put an end to the phenomenon
of abduction of women and children; to coordinate with interna-
tional and regional organizations and NGOs to help implement
these objectives. The Presidential Decree gave the chairperson the
necessary powers usually enjoyed by the Minister of Justice to pros-
ecute all cases of a criminal nature. It also stated that regional com-
mittees would be set up in each province affected by the phenome-
non of abduction of women and children. These committees would
include among their members the public prosecutors and represen-
tatives of the armed forces, the police, domestic security and local
government. The CEAWC had elaborated an ambitious plan to put
an end to the phenomenon and was hoping to be able to fulfil this
task within this year. The Presidential Decree and details of the
plan of the CEAWC were contained in Document No. 1, submitted
to the secretariat.

He then turned to the question of the courts which dealt with the
crime of abduction of women and children. Since its creation the
CEAWC had been working in conformity with its organizational
and operational structure, which included tribal committees. With-
in this context, consultations had taken place with the tribes con-
cerned. Their leaders were committed to finding traditional solu-
tions to the problem and had asked the Government not to
intervene while waiting for results of efforts at the traditional tribal
level. The British organization, the Save the Children Fund, had
confirmed the relevance of this approach in a letter to the Minister
of Justice, dated 9 April 2000. This organization had insisted that
those responsible for abductions should not be prosecuted at the
moment in order to protect abducted women and children. This let-
ter was contained in Document No. 2, submitted to the secretariat.
Several attempts at tribal conciliation had taken place. Conferences
had been held to bring together all affected tribes with a view to
ending the practice and strengthening peaceful coexistence among
tribes. This having been said, prosecution was an essential compo-
nent of the mandate of the CEAWC, while the Minister of Justice
had authority to bring to justice the abductors who did not collabo-
rate with the work of the CEAWC. The Minister of Justice had set
up special deputies for prosecuting and monitoring cases of people
responsible for acts of abduction or trafficking. The relevant deci-
sion of the Minister of Justice was contained in Document No. 3,
submitted to the secretariat.

The exact number of abducted persons was not confirmed at this
stage. There were many allegations but none of them had been
proven. The Sudanese Government, in cooperation with the
CEAWC, was in the process of working on a distinction between
abducted persons and displaced persons who had been separated
from their families mainly as a result of the ongoing war in the south
of the country. The number of such displaced persons was very
large and there were difficulties of documentation and handling of
these cases which were not cases of abduction. The figures in the
report of the Committee of Experts of about 5,000-14,000 abducted
persons were extremely exaggerated and had no resemblance to
reality. A high-level mission to Sudan had been carried out recently
with eminent personalities from several countries including France,
Italy, Norway, the United Kingdom and the United States. This
high-level mission had formulated several recommendations and
the Sudanese Government was studying these recommendations in
order to implement them. The CEAWC, in cooperation with the
United Nations High Commissioner for Refugees, had managed to
repatriate 118 people from the Baggara tribe detained by rebels
since 1987 in Yeitown in the south. The CEAWC had monitored
their safe return to their region in the western part of Sudan. The
age-old phenomenon of abduction and kidnapping had been exac-
erbated by the war in the south. Ending the war in the south and re-
establishing peace was a major challenge in the context of efforts to
put an end to this phenomenon. The signing of the Khartoum
Agreement in April 1997 had made it possible to reduce this phe-
nomenon considerably. A ceasefire in El Nuba established since
January 2002 had lead to positive developments in tribal relations
in the region. A report broadcast in the United States by the ABC
channel concerning efforts to liberate abducted persons showed
that some NGOs had exaggerated their findings and had portrayed
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a false image of Sudan. The Chairperson of UNICEF had also
clearly said that the number of abducted persons was smaller. The
Sudanese Government attached great importance to the phenome-
non of abduction in neighbouring areas. The President personally
monitored the CEAWC, and had assigned in January 2002
Sudanese pounds 1,000,500,000 to the Committee in order to put an
end to the phenomenon. The Government thanked the Committee
for its interest in Sudan and expressed its gratitude to those who
helped attain the objective of eliminating abductions, including
UNICEEF, the Save the Children Fund, the relief agency of Sweden,
as well as the Governments of Canada, the European Union, Nor-
way, the United Kingdom and the United States. He hoped that the
Committee would urge these international organizations to contin-
ue their cooperation to attain the objectives of CEAWC within the
year so that peace may be re-established in the country.

The Employer members stated that the case of Sudan’s applica-
tion of Convention No. 29 had unfortunately been going on for
more than 12 years. In the past three years, the Conference Com-
mittee had noted in its conclusions that this was a case of continued
failure. This constituted the strongest formulation the Conference
Committee had at its disposal to illustrate its great preoccupation.
The report of the Committee of Experts cited many violations of
the Convention, involving acts of cruelty concerning the abduction
and kidnapping of women and children and incidents of slave trade
and forced labour. These practices did not concern only the areas
where armed conflicts took place but they also took place in regions
under the control of the Government. The Employer members ob-
served that the Government had established a special Committee
on the Elimination of Abductions of Women and Children
(CEAWC) following the pressure put by the Conference Commit-
tee on the Government. For many years the Conference Commit-
tee had stated that the CEAWC had not had any success in fulfilling
its mandate, which was to end the practices described above and to
ensure the safe return of those kidnapped or abducted. They noted
that the Government representative had referred to the establish-
ment of a new action programme to increase the effectiveness of
the CEAWC. The Employer members stressed that the effective-
ness of the CEAWC indeed required to be urgently increased. As in
the past years, the Government had indicated that the practice of
kidnapping and abduction among tribes in southern Sudan formed
part of their tradition and was a normal practice, thereby giving the
impression that this practice was some type of folklore. The Em-
ployer members, however, recalled that this case was very serious
and these practices involved cruel acts and affected the lives of
many victims in the country. Moreover, the documents submitted to
the General Assembly of the United Nations, and to the United
Nations Commission on Human Rights showed that massive action
was required. The Employer members further noted the discrepan-
cies in the statistical data provided by the Government concerning
those abducted and those released. The Government had only indi-
cated the number of 550 persons released without relating it to the
thousands who were abducted. The Employer members considered
that the statistical figures provided by the Government also reflect-
ed the extent to which the Government had recognized the prob-
lem. Moreover, the Government had repeatedly indicated the same
reasons why the CEAWC worked so inefficiently. Therefore, the
Conference Committee should, as did the Committee of Experts,
request stronger action which should include considerably in-
creased sanctions for the exaction of forced labour. The Employer
members considered that the action programme referred to showed
that the CEAWC would continue to work slowly. Even though the
Government intended to liberate and return those kidnapped or
abducted, it was obviously not in a position to do so. Besides techni-
cal assistance, assistance in the administrative area might be re-
quired. The Employer members did not underestimate the difficul-
ties the country was facing. It was however also true that the armed
forces which were one of the most powerful parties in Sudan, were
involved in these practices. In conclusion, the Conference Commit-
tee was obliged to urge the Government to accelerate the necessary
action to resolve the problem.

The Worker members expressed their serious preoccupation
about the case of the application of Convention No. 29 by Sudan. In
fact, the case had been examined six times by this Committee over
the past ten years and had been mentioned five times in a special
paragraph. Available information did not allow, unfortunately, to
note even the slightest progress; forced labour remained a sad real-
ity in Sudan. The information coming from the Special Rapporteur
of the United Nations Commission on Human Rights and from
Anti-Slavery International revealed the seriousness of the situation
and the inertia of the Government. The life of thousands of human
beings was at stake. Women and children were being bought and
separated from their families to become slaves. Despite its aware-
ness of the problem, the Government did not take the necessary
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measures to eradicate this phenomenon. It ignored these practices
and de facto amnestied those responsible for the abductions and for
the forced labour. The Government should take urgent, relevant
and efficient measures to combat forced labour practices in Sudan
and to provide detailed information in writing on the action taken
with a view to put an end to this disaster and on the concrete results
of such action, on the number of persons liberated from slavery and
on the measures taken to return them to their families and on their
rehabilitation, as well as on the sanctions imposed on those enslav-
ing them. The Worker members reiterated two proposals made last
year in this Committee, namely the imposition of significant sanc-
tions proportional to the seriousness of the situation and the need
to send a direct contacts mission — proposals that could allow to
eradicate forced labour practices. These practices, affecting thou-
sands of women and children, were a serious violation of Conven-
tion No. 29 and constituted a crime against humanity. A direct con-
tacts mission should go to the country and should have access to all
information and to all the regions. The Government should indi-
cate clearly whether it accepted such a mission or not.

The Worker member of Swaziland stated that the Committee
was dealing with a very serious case which affected largely the most
vulnerable members of society. He stated that these victims had a
right to look up to their Government for safety, protection and de-
fence. It was an obligation and a responsibility of those who gov-
erned, to provide a peaceful environment, respect for the rule of
law, and justice to those governed. This obligation of the Sudanese
Government should not be delegated. By ratifying the Forced La-
bour Convention, 1930 (No. 29), as far back as 1957, the Govern-
ment had publicly declared its intention to implement both in law
and in practice all the requirements of the Convention. It was sad-
dening to note that sufficient effort had not been made by the Gov-
ernment to meet the requirements of the Convention. When the
Committee had previously offered to send a direct contacts mission
to assist the Government in finding solutions to the practice of
forced labour, the Government had, unfortunately, refused. This
refusal undermined the Government’s plea for funds from the inter-
national community to enable it to cover inaccessible areas of the
country where trafficking, abduction and forced labour were rife.

Historically, the Government had denied the existence of forced
labour. Later it contested the statistics provided by Anti-Slavery
International saying the figures were highly exaggerated. They had,
however, conceded the figures submitted by the CEAWC. So far,
there was no evidence of any prosecutions of perpetrators and of
preventive mechanisms established. Anti-Slavery International had
compiled in May 2002 the following information: communication
from the Chairperson of the CEAWC dated 30 August 2001 to
Anti-Slavery International indicating the number of returned per-
sons who had been abducted at 1,200, a figure believed to be very
conservative; Anti-Slavery representatives had noted in October
2000 that Government officials and others did not consider those
persons as abducted persons when they were absorbed into house-
holds or into another family by sale, marriage or false adoption. To
them, they were not victims of human rights violations and even less
victims of forced labour or slavery; the UN sources also reported
that Government-supported militia had again carried out raids in
north Bahr El Ghazal in January 2001 abducting 122 women and
children. In October and November 2001, NGOs in Sudan had re-
ported that new raids had again occurred in north Bahr El Ghazal
and that an unspecified number of women and children were miss-
ing as a result. On 28 March 2002, the United Nations Special Rap-
porteur on the situation of human rights in the Sudan, Mr. Gerhardt
Baum had noted that he continued to receive reports of cases of
raids followed by abductions. The Special Rapporteur supported
the idea of a permanent monitoring in Bahr El Ghazal as a measure
to stop these heinous practices.

The Worker member urged the Government to introduce or
amend existing legislation to ensure that all these practices were
prohibited and that the penalties were made commensurate with
the human rights violations committed. While the Government
pointed out that, under section 162 of the Criminal Code, abduction
was punishable by ten years of imprisonment, the penalty for exac-
tion of forced labour remained to be only one year of imprison-
ment. In January the Managing Editor of an independent newspa-
per, “Khartoum Monitor” had been convicted for propagation of
false news and was to be imprisoned for six months if he failed to
pay a fine of 5 million Sudanese pounds for having exposed the fact
that military trains running between Wau and Babannsa had been
used by the Government-supported militia to carry out raids and
abductions over a number of years. In April 2002, a United Nations
Resolution on human rights in Sudan (E/CN.4/2002/L.27) had
called on the Government of Sudan to take measures to eradicate
the practice “of abductions, in particular those cases connected
with the passage of the Government train through Bahr El
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Ghazal”. At the end of May 2002, a commission of eminent persons
comprising members from the United States, the United Kingdom,
Italy, Norway and France, whose task was to investigate slavery,
abductions, enforced servitude, had established that abductions
and slavery existed and were carried out by Government-armed
tribal militias. The commission had also recommended that the
train link in Bahr El Ghazal should be suspended because militias
used it for their slave trade.

The speaker wished the Government of Sudan to do the follow-
ing: publicly condemn abductions and declare all associated practic-
es illegal; make appropriate amendments and effectively enforce
the law; provide the ILO with detailed information on the measures
taken to prevent further abductions and on the prosecutions of the
perpetrators of all aspects of forced labour; invite the ILO’s direct
contacts mission to the Sudan to obtain full factual information and
to examine what effective assistance could be made available to the
Government to eradicate these practices; ensure that abducted
women who had subsequently married were given full information
about their options in a neutral setting, enabling them to decide
freely to remain with their husbands or to leave; and in the case of
children who had been absorbed into households, the best interests
of the children should be the principal criteria for deciding what
should happen.

The Worker member of Sudan thanked the International Con-
federation of Free Trade Unions (ICFTU) for consistently bring-
ing the practices of abduction and forced labour taking place in his
country to the attention of this Committee. This practice had been
first claimed to be slavery, then slave-like practices and it had
been continuously repeated in this Committee that the phenome-
na were actually kidnapping and abduction and not slavery or
even forced labour. While he did not wish to defend the Govern-
ment, he objected to the accusation of slavery and slave trade as
these were an insult to the whole nation, even though such termi-
nology was sometimes used in good faith. However, he admitted
that kidnapping and abduction were not unknown practices in
several countries in Africa, including Sudan. Sudan was the larg-
est country in Africa with a land surface area of 1 million square
miles with nine neighbouring countries, some of which were expe-
riencing various types of unrest. The Sudanese population was
only 30 million but was composed of more than 500 tribes. Most of
the towns were along the river Nile but the majority of the popula-
tion were nomads and cattle herders, some of whom lived in sub-
Saharan areas. During the dry season, some tribes moved with
their cattle towards wetter areas. Conflict between tribes arose
regarding pastures. Following conflicts between tribes, women
and children were sometimes seized by raiders. The practice was
wrong and awful and had to be condemned but it was nonetheless
found in many parts of sub-Saharan Africa. It was more rampant
where there was a breakdown of authority. It was the result of the
sheer exercise of power by the strong over the weak. Such practic-
es were very old and had never been described as slavery or slave-
like practices. The beginning of the civil war in 1983 introduced a
third party to the conflict, namely the Southern Peoples Libera-
tion Army (SPLA), which was taking advantage of any inter-tribal
conflict or the breakdown of authority. The abducted did not al-
ways belong to a particular tribe or ethnic group. Conflicts occurred
between Arab tribes and Nilotic tribes. As proof of this, he read
paragraph 12 on page 164 of the English version of the report of the
Committee of Experts where it was stated “In June 2000 a delega-
tion from the CEAWC visited Pibor town in Jongli State to docu-
ment 12 Dinka, Taposa, Nuer and Anyuak children who had been
abducted by Nurie, a tribe in southern Sudan”. However, the best
proof that could be cited in this respect was the Wunlit Dinka-Uer
Agreement between the leader of the SPLA and the leader of the
DSF signed in March 1999, which provided for the outlawing of ab-
duction of children and women between the two sides.

However, Sudan was now showing some progress in reducing, or
even eradicating, the unacceptable practice of abduction of women
and children. This could be summarized as follows: as a result of the
efforts of Senator John Danforth, the American President’s Special
Envoy for Peace in Sudan, a peace agreement had been signed in
Geneva in January this year between the Government of Sudan
and the SPLA. The results of that agreement could not be over-
looked and had led to the provision of considerable humanitarian
relief. The effect of war and peace on inter-tribal conflicts and
hence on the phenomena of kidnapping and abduction, could not
be ignored either.

Recently a Committee led by Mr. Penn Kemble from the USA,
with experts from the USA, Norway, the United Kingdom, Italy,
Canada and France, had investigated the practice of kidnapping
and abduction of children in Sudan and had made their recommen-
dations which were forwarded to the Sudanese Government only
last week, as reported in the media.
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The President of Sudan had signed Presidential Decree No. 14/
2002 on the re-establishment of the CEAWC. Two points in the
Decree could not be overlooked. The Chairman of the Committee
was now a full-time minister with powers of the Minister of Justice
to refer criminal cases to trial. The CEAWC should conclude its
work within one year and its Chairman should submit monthly re-
ports and a final report to the President of the Republic.

The Worker member concluded by echoing the remarks made
by Mr. Stanley of the TUC regarding Convention No. 29 and the
Cote d’Ivoire, that one should not use the powers of this Committee
as a 4 x 2 stick on the heads of governments. Instead one should
always try to highlight progress and Mr. Stanley suggested discuss-
ing the case the following year. He fully agreed with that remark
and requested the same on the Sudanese case in order to consoli-
date the progress made and to wait before taking decisions that may
lead to contradictory remarks. He suggested that the matter be dis-
cussed next year.

The Worker member of Turkey deeply regretted to have to dis-
cuss, and without any progress over the years, at the beginning of
the third millennium, a case of serious allegations concerning sla-
very, servitude, slave trade and forced labour which involved gov-
ernment forces and militia. Although the Government repre-
sentative of Sudan had, as in previous years, categorically denied all
the observations made by credible institutions such as the United
Nations, Anti-Slavery International and the ICFTU, no convincing
argument to the contrary had been presented. The Government
representative of Sudan had adopted a similar attitude 13 years ago
in 1989 when this case had been taken up for the first time in this
Committee. He quoted the then Government representative as
stating that “The legislation prohibited any form of exploitation or
forced labour. There was no doubt as to the Government’s commit-
ment with regard to international instruments on the prevention of
slavery and the slave trade, and Sudan had been among the first
African countries to ratify the UN Convention on the abolition of
slavery.” He had concluded in the following manner: “Sudan was a
democratic country, in liberty open to anyone who wished to find
out on-the-spot what was happening; there was nothing to impede
these efforts from being undertaken so that this could be confirmed
in the eyes of the world.”

The Worker member stated that in reports of credible organiza-
tions, the observations were substantiated with names of the vic-
tims, the details about the sale of slaves and about redemptions. All
reports testified to the widespread practice of slavery, to its system-
atic nature, where it was taking place with total impunity.

He indicated that the redeemed slaves had testified that they
had been abducted by the National Islamic Front, mainly by its
Popular Defence Force (PDF). There was ample evidence of sys-
tematic raids of villages and killing of men and abduction of wom-
en and children in the south of the country. Although the
Sudanese Government had accepted a limited number of abduc-
tions by some tribesmen and had established a Committee for the
Eradication of Abduction of Women and Children, the reality was
much more brutal. What had to be fought against were not spo-
radic and individual instances of abductions but the systematic
enslavement of about 14,000 human beings. The reluctance of the
Sudanese Government to accept a direct contacts mission further
reinforced such an evaluation. He believed that the Committee
should invite the Government representative of Sudan to accept a
direct contacts mission to visit the country this year. In case the
direct contacts mission was refused again this year, and consider-
ing the gravity of the case, he would propose a special paragraph
for Sudan this year as well.

The Worker member of India noted with grave concern that, al-
though Sudan had ratified this important Convention on 16 June
1957, duly recording its international commitment to eradicate
forced labour in the country, until today, women and children were
being abducted, kidnapped and used as forced labour and even sold
as slaves. He found no language to condemn these acts that went
against basic and fundamental human rights. There had been claims
and counterclaims as to the degree of the offence but the fact of
kidnappings and abduction of women and children remained undis-
puted. The issue had been appearing before the Committee contin-
uously for the last four years. Last year this case had been conclud-
ed in a special paragraph of the Committee’s report as a case of
continued failure to apply the Convention. The Government’s plea
that such kidnappings and abduction of women and children result-
ed from the conflicts between two tribes, should not be acceptable
as the role of the Government could not be negotiated. The interna-
tional community should prevail over the Sudanese people and
Government to immediately take effective measures, in solidarity
with the working people of the world, to try to halt such inhuman
practices by accepting the technical assistance of the ILO to edu-
cate and upkeep the morale of the people.
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The Worker member of Greece stated that the report of the
Committee of Experts contained shocking information. The Gov-
ernment representative should provide precise replies if there was
to be any hope for the thousands of persons who lived in slavery in
Sudan. The figure of 5,000 to 14,000 was put forward for persons
awaiting release while the Government advanced the figure of
1,200 persons living in slavery. Also according to the Government,
the Committee for the Eradication of Abduction of Women and
Children (CEAWC) had ensured the release of four children and
the repatriation of 118 abductees. Whatever the figures, the very
existence of slavery was not denied. There were persons who in
reality were abducted to be re-sold like cattle. This was not the
first time that the case had been discussed by the Committee.
However, the Government had confined itself to making vague
promises of change. A special paragraph was required, but other
means also needed to be used to raise knowledge of the situation
in Sudan.

The Government had asserted that slavery was a practice that
was as old as the tribes who practiced it. It went without saying that
this argument had no force since slavery was a crime against hu-
manity. Tradition could not render such a practice legitimate. In
conclusion, he called upon the Government to accept an ILO direct
contacts mission.

The Government member of Denmark, also speaking on behalf
of the Government members of Finland, Iceland, Norway and Swe-
den, regretted that the case had been examined on several occa-
sions by the Committee without seeing much progress and ex-
pressed grave concern at the persistence of reports from many
sources of abduction, trafficking and forced labour accompanied by
extreme violence, affecting thousands of women and children in
Sudan. This information showed without doubt that forced labour
remained a reality in Sudan and that abducted persons were victims
of serious human rights violations, in addition to being victims of
forced labour. Moreover, the process of improvement had been un-
acceptably slow. Against this grave and very severe background,
she strongly urged the Government to take a much stronger stand
to combat the practice of forced labour, kidnapping and abduction
of women and children, thereby facilitating an acceleration of the
process of its eradication. She also urged the Government to take
the necessary measures to ensure, in accordance with the Conven-
tion, the imposition of penal sanctions on persons convicted of hav-
ing exacted forced labour. The Government should provide copies
of the respective court decisions in its next report to the ILO, which
she sincerely hoped would show positive measures in this respect.

The Government member of the Syrian Arab Republic called
upon the Committee of Experts and the Worker and Employer
members to take into account the real situation in Sudan, and in
other similar cases. He recalled the need to distinguish between a
country suffering from a conflict among its citizens and a country in
which peace reigned; between a country whose economy was flour-
ishing, and a country whose economy was floundering, due to eco-
nomic blockade, penalties and a shortage of productive institutions
and manpower. A country whose first concern was to safeguard the
unity of the nation and its territory and in which all efforts were
focused on achieving that, would suffer delay in achieving develop-
ment and legislative and social modernization. He pointed out that
human rights were the same in every part of the world and hoped
that the members of the Committee would consult the Appendix to
the Report of the Director-General submitted to the Conference so
as to be aware of a more severe case of aggression and violations of
human rights in Palestine and the occupied territories. He conclud-
ed by hoping that the Committee would seek ways of supporting
Sudan in order to overcome its difficulties instead of blaming the
Government.

The Government member of the United States indicated that this
was a long-standing case of the most dramatic and devastating pro-
portions. She indicated that the United States Government had ap-
pointed a special envoy to help bring about peace and to end human
suffering in Sudan, including bringing an end to the abduction and
brutal forced servitude of women and children. She expressed appre-
ciation of the cooperation of the Government of Sudan in connection
with the envoy’s efforts and urged the Government to implement the
recommendations of this high-level mission.

While welcoming the Government’s report, she said that there
was an urgent need for it to develop a clear and unambiguous policy
on abductions, to support the work of the CEAWC and to bring
those responsible for abductions and slavery to justice. She urged
the Government to accept help from the international community,
in particular the ILO, through a direct contacts mission, and she
stressed the importance of concrete results and urgent measures to
achieve those results.

The Government member of Egypt referred to the statements
made by the Government and Worker members of Sudan, in which
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they indicated the measures taken by their country and the commit-
ment shown by the country’s political leadership to put an end to
this phenomenon, in spite of the difficulties encountered by Sudan
as a result of the war in the country. She suggested that the video-
tape mentioned by the Government representative could help to
clarify the situation and should be viewed at the next session of the
Committee of Experts in November 2002. She also referred to the
statement made by the Employer member of Sudan, who had re-
ferred to the new policy adopted by his country to put an end to
forced labour and the crime of abduction. In that respect, she sug-
gested that the ILO extend its support to the Government of Sudan,
not only to assist it in overcoming the phenomenon, but also to en-
courage it to ratify more ILO Conventions. In conclusion, she em-
phasized that the aim of the examination of individual cases was not
the imposition of penalties, but the provision of advice and assis-
tance to the Government on the best means of overcoming such a
problem and addressing its root causes.

The Worker member of Iraq expressed his full support for the
eradication of slavery, forced labour and abduction at all times
and in any place, because these practices were contrary to human
rights. In light of the detailed explanations and the practical mea-
sures taken by Sudan, as described by the Government represen-
tative, to put an end to the abduction of women and children in
some provinces of Sudan, he emphasized that the conflicts in some
provinces in Sudan are conflicts between some tribes over pasture
and were not related to ethnic or religious differences. He added
that his country deplored and condemned such a phenomenon
and indicated that the practice of abduction, which occurred in
several countries, was a result of illiteracy and the existence of a
diversity of tribes. He emphasized that in Sudan, with its large ter-
ritory and in view of the ongoing conflict in the South, the fighting
between tribes was a more serious problem than the issue of ab-
duction per se. He therefore called for real efforts to be made to
achieve peace and stop the war of attrition, which is being stirred
by some colonial powers. He indicated that external major powers
were seeking to prolong the war in Sudan, by encouraging the
practice of the abduction of women and children and by aggravat-
ing the complex problem of southern Sudan, which prevented any
opportunity for peace. He hoped that the international communi-
ty would condemn such external interference in the internal af-
fairs of Sudan and would respect its sovereignty. He concluded by
emphasizing the need to encourage the Government of Sudan and
the social partners to put an end to the phenomenon of the abduc-
tion of women and children through the implementation of mea-
sures indicated by the Government representative, as well as any
additional measures that did not interfere with national sover-
eignty.

Another Government representative of Sudan welcomed all
positive recommendations made during the discussion of the case.
He indicated that the position of his Government was not to defend
violations of human rights or to deny them. He emphasized that
every single case of human rights violation was of great importance.
However, the exaggeration of numbers would not help in achieving
positive results. The Government of Sudan recognized the exist-
ence of the problem of forced labour, abductions and trafficking
and the question was how to move things in the right direction. He
described an awareness campaign carried out by the Government,
targeting illiterate people in remote areas where the problem was
most acute. He added that over recent years a lot of improvements
had been made in infrastructure. As a result, it was now possible to
watch the television and to have access to the Internet and to tele-
phones even in remote areas of the country. All of these develop-
ments helped in raising general awareness of the issue. At a more
specific level, the Government had assembled a group of 400 local
chiefs, who had participated in seminars conducted with the assis-
tance of UNDP and non-governmental organizations to initiate an
awareness-raising campaign.

The Government was adopting a two-level approach: the raising
of awareness, on the one hand, and the imposition of severe sanc-
tions that are really adequate, on the other. He emphasized that the
education and raising of awareness should be given preference.
People who were educated and committed crimes should be prose-
cuted, while those who were unaware should not immediately be
sent to prison. Patience would evidently be required to ensure that
the uneducated were made fully aware of the issue.

He indicated that a significant amount of funding was necessary
to conduct these activities. The President had allocated 1 billion
Sudanese pounds for the next four-month period. Similar amounts
have been allocated for similar periods over the coming year. He
also referred to a Presidential Decree which envisaged the elimina-
tion of forced labour practices within one year from its adoption on
26 January 2002. He indicated that the Government was very seri-
ous about this problem and that the President was personally in-
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volved. The Government welcomed the cooperation of the interna-
tional community in this respect and expected tangible results with-
in a year. Finally, he hoped that in the near future, confrontation
would give way to cooperation among the parties concerned with
this problem.

Another Government representative (Minister of Labour and
Administrative Reform) indicated that he originated from southern
Sudan and knew the real conditions there. He expressed gratitude
to those speakers who had made positive interventions in support
of the efforts made by the Government in order to combat the exist-
ing problems. He indicated that the Government had never denied
that there were cases of abduction of women and children and that
it was committed to eliminating this phenomenon. The underlying
reason for the problem was the war that had been raging for the
past ten years over a vast area of no-man’s-land.

He expressed confidence that measures taken this year as part of
the plan of action would bring positive results and that with the as-
sistance of other governments, it would be possible to move for-
ward. It was very important to stop the war, which was contributing
to the problem. He expressed his gratitude to the Government of
the United States and those of the European Union for their efforts
to stop the war. He added that there had recently been many mis-
sions in Sudan on this issue, which could provide important and
valuable information. However, there was a danger of duplicating
efforts if further missions were to come. He also referred to a video-
tape on the subject which could also be shown at the Conference
and could be a source of important information. He expressed the
firm belief that positive results would be forthcoming in the very
near future.

The Worker members insisted on distancing themselves from
large parts of the statements made by the Worker members of
Sudan and Iraq.

In the light of the report of the Committee of Experts and the
information supplied by Anti-Slavery International, it had to be
noted that no progress had been made in the application of the
Convention. The objective of the Committee discussing a case was
not to embarrass the Government, but to convince it to bring its law
and practice into conformity with the obligations that it had under-
taken by ratifying the Convention. The kidnapping, trafficking,
forced labour and slavery which affect thousands of women and
children constituted serious violations of the Convention and were
crimes against humanity.

The Government had once again made promises to the Commit-
tee. It proposed a one-year plan of action. Pending the results of
this plan of action, the Committee should reach very strong conclu-
sions. It should conclude that this was a case of continued failure to
comply with the Convention, and that its conclusions should be
placed in a special paragraph of its report.

The Employer members emphasized that it had never been al-
leged that the Government’s policy was in support of the present
situation. It had merely been stated by the Committee that a large
number of the population had been suffering for a very long time
from acts of cruelty, including abductions, kidnappings and cases
of murder, rape and forced labour. The Government representa-
tive had referred to a number of obstacles hindering the resolu-
tion of the problem. The Employer members recalled that these
had also been reflected in the reports of the Committee of Experts
over the years and indicated that, although the Committee for the
Eradication of Abduction of Women and Children had been es-
tablished in 1999, there had been no decisive improvement in the
situation up to now. With regard to the request by the Govern-
ment representative for technical assistance, they recalled the
more far-reaching proposal of a direct contacts mission to the
country, which could be an appropriate tool to address the very
serious human rights violations and to support, among other ac-
tion, the organization of awareness-raising campaigns. It would
be valuable for the Government to benefit from the experience
and knowledge of others. Since the Government representative
had not accepted this proposal, the Committee would need to
express its deep concern at the continued failure of the Govern-
ment to apply the relevant provisions of the Convention. The
Committee’s conclusions should be set out in a special paragraph
of its report.

The Committee took note of the statement made by the Gov-
ernment representative and of the discussions which followed. It
recalled that it had examined this case on several occasions in re-
cent years. The Committee shared the concern of the Committee of
Experts regarding the practices of abduction, trafficking and forced
labour affecting thousands of women and children, not only in the
south of the country where there was armed conflict, but also in
government-controlled areas. The Committee noted the informa-
tion provided by the Government representative, including the in-
formation on the activities of the Committee for the Eradication of
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Abduction of Women and Children (CEAWC) set up in 1999, on
the need for education and to raise the awareness of tribes, on the
financial resources allocated and the setting up of machinery to
bring to trial newly denounced cases to be dealt with by public pros-
ecutors of the Ministry of Justice. The Committee noted the will-
ingness of the Government to collaborate with the various interna-
tional institutions and the plan of action which the Government had
formulated for the eradication of forced labour practices. The
Committee took note of the concerns expressed by the members of
the Commiittee, especially the fact that tradition could not render
legitimate such serious violations of Convention No. 29, and the re-
fusal to accept a direct contacts mission. While taking into consider-
ation the explanations provided by the Government representative,
the Committee was nevertheless bound to observe that all the infor-
mation provided by, inter alia, workers’ organizations, the Special
Rapporteur of the United Nations and the members of the Com-
mittee who had taken the floor, demonstrated the persistence of
forced labour in Sudan and the inadequacy of the measures taken
by the Government to combat this situation. The Committee noted
in particular the lack of penalties imposed on those responsible. It
urged the Government to take a stronger position in combating cas-
es of forced labour resulting from abductions of women and chil-
dren by clarifying its policy and giving it the necessary publicity. The
Committee trusted that the Government would take urgent, effec-
tive and relevant measures to establish and strengthen machinery
for prevention, identification and punishment. It took note of the
Government’s commitment to evaluate the situation and the results
of the plan of action within a year, and expressed the firm hope that
it would be able to note improvements in the action taken by the
Government to combat forced labour in the near future. The Com-
mittee decided that its conclusions would be placed in a special
paragraph of its report.

Convention No. 79: Night Work of Young Persons (Non-Industrial
Occupations), 1946

and

Convention No. 90: Night Work of Young Persons (Industry)
(Revised), 1948

Paraguay (ratification: 1966). A Government representative re-
called the main elements of the observation of the Committee of
Experts and provided a chronological description of the legislative
amendments to section 122 of the Labour Code. He agreed with the
Committee of Experts that there had in practice been a regression
in the legislation as a result of the amendment in 1995, during the
first civil Government, of section 122 of the Labour Code, which
reduced from 12 to ten hours the rest period for young persons be-
tween 15 and 18 years of age. He indicated that it was necessary to
take into account the lack of legislative experience of the Parlia-
ment following 35 years of military dictatorship. He indicated that,
under the terms of section 257 of Act No. 1680 of 2001, issuing the
Young Persons Code, section 122 above was repealed. He neverthe-
less regretted that section 58 of Act No. 1680, despite the participa-
tion of many sectors of society in its preparation, once again intro-
duced the content of the repealed section 122. He could find no
justification for this amendment.

He indicated that the Young Persons Code, which was one of the
many legislative reforms undertaken since the advent of democracy,
had been issued under the Constitution and established a supervisory
system for the protection of children which was not yet in operation.
He regretted that the Secretary for Children and Young Persons had
not been able to be present during the discussion. He emphasized
that he accepted the comments of the Committee of Experts and, as
it had requested, the Government would provide a detailed report on
the application of Conventions Nos. 79 and 90. He also gave a formal
undertaking to take the necessary measures immediately to achieve
the desired legislative reform in consultation with the social partners.
He informed the Committee that the Executive wished to include the
question of the ratification of the Minimum Age Convention, 1973
(No. 138), on the agenda of the Parliament. Finally, he reaffirmed the
will of his Government to overcome legislative procedural issues and
to participate in the campaign for the elimination of child labour.

The Employer members thanked the Government representa-
tive for the information provided, although they noted that some of
the information was not directly relevant to the case. The Conven-
tions in question dealt with the limitation of night work performed
by young persons and the prohibition on children performing night
work. They recalled that the national legislation had been amended
in 1974 to bring it into conformity with the Conventions. In the 1976
report of the Committee of Experts, this had therefore been identi-
fied as a case of progress. However, in 1995 the legislation had once
again been amended and no longer gave effect to the Conventions.
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The amendment had reduced to ten hours the period of consecutive
hours of rest required for young persons engaged in night work,
instead of the 12 hours envisaged by the Conventions. Moreover,
the 1995 amendment was not in compliance with the country’s other
labour laws, which was however a matter relating to the internal
affairs of the State.

As Paraguay had ratified the Worst Forms of Child Labour Con-
vention, 1999 (No. 182), this regression in its legislation was even
more regrettable. In view of the backward step taken in the legisla-
tion to protect young persons, the Employer members wondered
whether the ratification of Convention No. 182 was merely a sym-
bolic act. In this respect, they emphasized the importance of only
ratifying a Convention when the State was able to implement its
provisions.

The Employer members noted that, after some hesitation, the
Government representative had recognized the legislative prob-
lem, for which no explanation had been advanced. With regard to
the statement by the Government representative that the respec-
tive provisions of the legislation would be amended in future to
comply with the Conventions, the Employer members wondered
whether specific deadlines had been set by the Government for the
adoption of the amendment.

Finally, the Employer members called upon the Office to ensure
that the same laws were always referred to using the same terminol-
ogy in the Committee of Experts’ various comments to facilitate
comprehension of the report.

The Worker members thanked the Government representative
for the information provided and recalled that this was the first oc-
casion on which the Committee examined a case concerning the
night work of children and young persons in Paraguay. The current
situation in the country was very serious, as indicated by addition of
a footnote to the report of the Committee of Experts.

In 1976, the Committee of Experts had noted with satisfaction
the amendment of section 122 to give effect to Articles 2 and 3 of
the two Conventions. However, the Government had decided to
amend this section once again, thereby reducing to ten hours the
period during which young persons between the ages of 15 and 18
could not be employed at night, whereas the Conventions required
a period of 12 hours. Furthermore, section 122 did not provide for a
rest period of 14 hours for children under the age of 15 years. Sec-
tion 189 of the Young Persons Code prohibited young persons of
18 years of age from performing night work between 8 p.m. and
5 a.m., namely for a period of nine hours. This was in contradiction
with section 122 of the Labour Code, which set this period at ten
hours, and with Articles 2 and 3 of the Conventions, which require a
rest period of 12 consecutive hours.

The employment of children throughout the world was giving
rise to great concern. This backward step in the legislation for the
protection of children, at a time when night work was included in
the definition of dangerous types of work in the Worst Forms of
Child Labour Recommendation, 1999 (No. 190), was severely rep-
rehensible. It was even more regrettable in view of the fact that Par-
aguay had ratified the Worst Forms of Child Labour Convention,
1999 (No. 182), in March 2001. Night work was harmful for every-
one, and particularly for young workers. If night work was permit-
ted, restrictions needed to be applied.

The lack of compliance with the Conventions was not confined
to the legislation, but also affected everyday life. The country was
currently experiencing an economic crisis, had over 1 million un-
employed workers, was suffering from corruption and had a large
external debt. A large number of families lived off the income of
their children, who worked day and night in supermarkets or as
street vendors. It was also important for these children to have the
right to education, health and a life of dignity. The Government of
Paraguay needed to take the necessary measures to bring its legis-
lation into conformity with the provisions of the Conventions by
amending section 122 of the Labour Code and section 189 of the
Young Persons Code. These amendments would only constitute a
first step and could only be effective if they were applied in prac-
tice. Effective supervision needed to be established to protect
young persons and labour inspection should play an important
role in this respect. Furthermore, those guilty of these practices
had to be punished.

The Worker member of Paraguay indicated that there were nu-
merous cases of violations of Conventions Nos. 79 and 90 in Para-
guay since the Labour Code and the Young Persons Code, adopted
after their ratification, contained provisions contrary to these Con-
ventions. Thousands of children worked in supermarkets, national
and multinational enterprises, while their parents had no work. In
practice, young persons were employed and exploited. Further-
more, thousands of children, who could be described as children
working in the informal sector, had been abandoned on the streets,
which posed great danger for their physical and moral well-being.
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These boys and girls, without any protection, became involved in
drug addiction, suffered sexual abuse and were victims of violence.

He expressed his serious concern at the failure to respect human
rights and rights of children, who were often forced by the army to
carry out mandatory military service, despite the fact that the pre-
scribed age for military service was between 17 and 19 years. In
many cases, children between 14 and 16 years of age had been
forced to work on oil pipelines, in other areas of forced labour or in
the private homes of military personnel. According to the com-
plaint brought before the Human Rights Committee of the Nation-
al Congress, a number of these children had died in military bar-
racks handling arms without any safety measures, and threats had
been made against their parents to prevent them from reporting
these incidents. After 13 years of democracy, he called for the
strengthening of labour legislation and compliance with ILO Con-
ventions, in particular Conventions Nos. 87, 98, 29, 138 and 169,
which were systematically violated.

He indicated that the labour situation in his country was deterio-
rating every day. As an example of this, he indicated that during a
demonstration for the protection of the public property of strategic
state enterprises, such as telecommunications, energy and water,
among others, the workers had been the victims of violence by the
authorities, which had resulted in the death of one rural worker,
several injuries and over 200 detentions. He said that the Govern-
ment had been responsible for this action and expressed the firm
hope that the persons responsible would be duly punished.

The Worker member of Guatemala said that minors were the
principal victims of the socio-economic model imposed upon de-
veloping countries and meekly accepted by many governments.
He endorsed the observation of the Committee of Experts, par-
ticularly as regards the inconsistency between the legislation of
Paraguay, and especially section 122 of the Labour Code, with
the Convention. He drew the Committee’s attention to the fact
that on 12 December 2001 Paraguay had denounced the Mini-
mum Age (Non-Industrial Employment) Convention (Revised),
1937 (No. 60). He believed that the policy that was being pur-
sued included the implicit premeditated intention to diminish
the protection afforded to children, since non-industrial activi-
ties could now be performed by children under 15 years of age.
He hoped that the Government would make the necessary
amendments to bring its legislation into conformity with the pro-
visions of the Convention.

The Worker member of Brazil, in response to the explanations
provided by the Government representative, emphasized first that
in Paraguay the regulation of work by children and young persons
was below protection established by the Convention, and was
therefore in violation of the Convention. Secondly, Paraguay had
recently ratified Convention No. 182, which was one of the funda-
mental Conventions. Unfortunately, at the same time, it had de-
nounced the Minimum Age (Non-Industrial Employment) Con-
vention (Revised), 1937 (No. 60), which was a retrograde step.
While recognizing that Paraguay might have reasons for the denun-
ciation of this Convention, he insisted that the campaign for the rat-
ification of Convention No. 182 did not imply that other relevant
Conventions should cease to be applied.

The Worker member of Argentina, indicated that Paraguay, in
the same way as other Latin American and Caribbean countries,
was going through an economic process characterized by a deterio-
ration in social conditions, and particularly a reduction in the pro-
tection of children, which was not only in violation of the provisions
of Conventions Nos. 79 and 90, but also Conventions Nos. 138 and
182. Children were forced to perform work in breach of the princi-
ples established in those Conventions. The neglect of minors had
become common in Latin American cities, where they were con-
demned to exclusion and marginalization. The violation of ratified
Conventions and the indifference of governments to the worst
forms of child labour made it necessary to condemn those who did
not guarantee compliance with fundamental principles. It was unac-
ceptable that, because of the economic crisis, children had been
transformed into a source of support for their families, while their
parents were unemployed. In Paraguay, as well as in the other coun-
tries, delinquency, alcoholism and child prostitution were on the in-
crease. Everybody needed to make a commitment to guarantee
children a future without marginalization, with education, health
and leisure. Governments were in the frontline of those who had to
take this responsibility.

The Government representative once again endorsed the obser-
vation by the Committee of Experts and expressed his total agree-
ment with it. He added that section 122 had been repealed by sec-
tion 257 of Act No. 1680. Nevertheless, he admitted the
inconsistency of the legislation, since section 58 of the above Act,
which issued the Young Persons Code, took up the terms of sec-
tion 122 which had been repealed. He reaffirmed the intention of
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his Government to take the necessary measures to bring the legisla-
tion into conformity with Conventions Nos. 79 and 90.

The Employer members concluded that the case was very clear
and that all the parties, including the Government, agreed upon the
need to amend the legislation to bring it once again into conformity
with the Conventions. They welcomed the Government’s indication
that it was prepared to do this in cooperation with the social part-
ners. They therefore called upon the Government to take the ap-
propriate legislative measures in the near future and to report to
the ILO in detail on the progress achieved.

The Worker members took note of the legislative amendments
announced by the Government representative. Unfortunately, the
report of the Committee of Experts did not refer to them and it was
therefore impossible to verify the current situation. The various in-
terventions indicated that the current legislation was not in confor-
mity with the Conventions. It was very regrettable that the Govern-
ment of Paraguay had made a step backward in modifying section
122 of the Labour Code at a time when night work was considered
to be a dangerous form of work under Recommendation No. 190,
which supplemented Convention No. 182, which had been ratified
by Paraguay. The Government should take measures as quickly as
possible to amend its legislation, and particularly section 122 of the
Labour Code and section 189 of the Young Persons Code. The
Government should also envisage the establishment of effective
supervision to protect young persons and to impose appropriate
sanctions upon offenders. The Worker members took note of the
Government’s intention to ratify Convention No. 138 and called for
this ratification to be made in the near future.

The Committee took note of the statement of the Government
representative and the discussion that followed. The Committee
noted with concern the reduction in the protection afforded to chil-
dren in relation to the restriction of the night work of children in
industry and in non-industrial occupations. The Committee noted
the indications by the Government representative concerning the
validity of the observation of the Commiittee of Experts, the distri-
bution of functions between the various institutions and the will of
the Government to make the necessary amendments to ensure the
application of Conventions Nos. 79 and 90. The Committee took
note of the concerns of its members that the legislation had been
amended to reduce the protection afforded under the Conventions
on the night work of children. The Committee also emphasized that
this regression had occurred in a broader context, since Convention
No. 60 had been denounced in December 2001 and, as a result, the
minimum age of admission to non-industrial occupations had been
reduced from 15 to 14 years. The Committee hoped that the legisla-
tion would be amended without delay with a view to ensuring the
application of the Conventions on the night work of children and
that, in more general terms, the Government would make every ef-
fort to reinforce the protection provided to children. The Commit-
tee also noted that the Government envisaged the ratification of the
Minimum Age Convention, 1973 (No. 138). It noted in this respect
the formal commitment by the Government to resolve the situation
and to bring the respective provisions of the legislation into confor-
mity with the provisions of the Convention.

Convention No. 81: Labour inspection, 1947 [and Protocol, 1995]

Uruguay (ratification: 1973). A Government representative em-
phasized the support of his country for the ILO’ standards. He
pointed out that Uruguay was one of the countries that had ratified
the most Conventions and was constantly receiving ILO technical
cooperation, which had assisted in achieving progress in such im-
portant areas as labour inspection. He emphasized that the Com-
mittee provided a valuable opportunity to provide information on
labour inspection. Nevertheless, he added that many of the com-
ments of the Committee of Experts were no longer valid, as the
situation had changed.

With regard to the conformity of the national legislation with
Atrticle 6 of the Convention, and particularly its final phrase con-
cerning “improper external influences”, he believed that the point
at issue was strictly confined to legal problems and problems of in-
terpretation, since the legal and administrative provisions were in
accordance with the provisions of the Convention. Indeed, Decree
No. 680/77 issuing regulations respecting the conditions of service
of inspectors, prohibited labour inspectors from having any direct
or indirect interest in the enterprises under their supervision. The
central provision of section 495 of Act No. 15.809 of 1986 provided
for the powers of the executive authority to establish a system of
exclusive assignment, of an obligatory or optional nature, to the in-
spection functions of the general labour and social security inspec-
torate and departmental heads in the Ministry of the Interior, who
had been assigned to inspection functions. The public servants cov-
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ered by the system had to complete a working week of not less than
40 hours and could not undertake either directly or indirectly any
public or private paid activity, with the exception of teaching in
public institutions. Public servants covered by this system received
additional remuneration equivalent to 50 per cent of their monthly
salary for a 40-hour week. Implementing this legal authority, the
Executive had issued Decree No. 322/86 establishing the system of
exclusive and compulsory assignment for inspectors and depart-
mental heads of regional agencies within the country discharging
inspection functions. Subsequently, Act No. 16.226 of 1991 had
been adopted which, in section 290, provided for the possibility of
officials in the general labour inspectorate to undertake other types
of activities unrelated to their inspection functions, provided that
they were declared to their institutions and they refrained from par-
ticipating in that capacity in matters which were directly or indirect-
ly related to their private activities, so that they could discharge
their functions when so required. This new provision partially re-
pealed section 495 of Act. No. 15.809. Nevertheless, there was no
obligation under Article 6 of the Convention to establish a system
of exclusive assignment of public officials to inspection duties.
When issuing this provision, the State had taken special care to pre-
vent any conflict of interests which might arise in the event of an
inspector working in areas related to her or his public functions, so
that the separation was clear and guarantees were established for
the administration, inspectors and those subject to supervision. The
obligation to declare activities unrelated to inspection functions en-
sured transparency. The provision in question did not reduce the
threefold administrative, penal and civil responsibility of labour in-
spectors, as set out in the general provisions.

In short, the social and legal safeguards that the term “improper
external influences” was intended to guarantee were explicitly pro-
vided for. The view that section 290 was a backward step in achiev-
ing the professionalism and technical improvement of inspectors
could be advanced, on the assumption that the exclusive assign-
ment to these duties, by not being total, permitted inspectors to de-
vote part of their time to other types of activities, thereby affecting
the efficiency of their inspection functions. In the final analysis, this
was a matter of opportunity, rather than legal provisions.

The report also addressed the wage differences between labour
inspectors and inspectors of other administrative institutions. This
consisted of a wage claim that could not be related to any alleged
incompliance with the Convention No. 81. With regard to the guar-
antees of employment stability, he noted that labour inspectors
were public officials, which guaranteed the employment stability
and independence provided for in the Constitution. This implied
guaranteed employment for public servants, who could only be dis-
missed for ineptitude, omissions or offences proven by administra-
tive process, and for which the approval of the Senate was required.

The second matter addressed by the Committee of Experts con-
cerned the staffing of the labour inspectorate and the determina-
tion of priorities. He emphasized that there was a clear political will
to revalue the inspectorate. Labour inspection had been and would
continue to be directly exercised by the State. In recent years, the
staff of the inspectorate had increased by 25 per cent. With regard
to their geographical distribution, 18 per cent of inspectors were
based in the country and the others in metropolitan areas. He said
that he knew of no parameters that had been agreed upon setting
standards for the number of inspectors considered adequate to cov-
er labour inspection.

The Committee of Experts then noted that the Government had
not replied to the comments of the trade union organization that
the efforts of the labour inspection to improve its efficiency were
concentrated in the construction sector, to the detriment of other
sectors. This was due to the high level of injuries in the sector. As a
result of the constant work carried out by the tripartite construction
board, the adoption of legal standards and the international cooper-
ation provided by the ILO, this injury rate had been considerably
reduced. At the present time, the areas in which inspectors operat-
ed were very broad. By way of illustration, in recent years the num-
ber of inspections had increased in various sectors, such as ports,
rice production, sugar plantations and forests, and attention had
been paid to such issues as the informal sector and child labour. He
emphasized the constant training effort that was made for inspec-
tors and the establishment of participatory forums for the direct in-
volvement of stakeholders, such as the tripartite boards in the con-
struction, forestry and port sectors, the national occupational safety
and health council and the committee for the eradication of child
labour.

The Employer members noted that this was the first time that
the Conference Committee was considering this case. The law per-
mitted labour inspectors to carry out other activities. The extent to
which these other activities were carried out and the number of
staff involved was unclear. The Committee of Experts had noted
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that in two branches of industry the number of staff seemed to be
insufficient, and requested further detailed statistics disaggregated
by geography and industry. The Employer members stressed the
importance of collecting and publishing such statistics. With regard
to the current shortcoming in reporting, the Employer members
stressed that reporting provided an important basis for developing
policy on occupational safety and health.

The Employer members stated that it could be dangerous to mix
inspection duties with other remunerated activities. The Govern-
ment had stated that the labour inspectors took on other paid work
because they needed the extra income. Working conditions of la-
bour inspectors needed to be adequate to guarantee their indepen-
dence. In this case, material conditions of work were not sufficient
and a danger existed that the inspector could be influenced. But it
was difficult to verify.

Independence had to be guaranteed, but one had to be realis-
tic. The regulations in Uruguay had the advantage of transparency
— the practice was known, and the extent, content and possible
conflicts were verifiable. Such a practice could be permitted if the
supplemental employment was carried out in an entirely different
area from the inspector’s official duties. Lastly, they agreed with
the Committee of Experts on all other points raised in the obser-
vation.

The Worker members noted that Convention No. 81 was impor-
tant in itself, but also for implementing many other international
labour standards such as safety and health, payment of wages, and
the rights of indigenous peoples. They noted the new developments
mentioned in the statement of the Government representative,
wondered why this information had not been included in the report,
and reserved comment for after the Committee of Experts’ review.

Concerning Articles 3 and 6, they stated that safeguards could
be created to ensure the independence of labour inspectors. None-
theless, if an inspector had two jobs, it was doubtful that he or she
could perform both well, particularly in the light of the heavy work-
load inspectors carried. The Worker members were struck by the
figures given on the number of inspectors, which did not match
those figures given by the Committee of Experts. They noted in
particular the spectacular decrease in the coverage of the popula-
tion by labour inspectors.

The Worker members attached great importance to Govern-
ment reports on the labour inspectorate, as they provided a chance
to see what was actually going on from the statistics provided. Con-
sequently, there was a great need for reliable statistics.

The Worker member of Uruguay emphasized the strategic im-
portance of Convention No. 81 which provided for the existence
of a body supervising compliance with the rules for the protection
and defence of the rights of workers. In order to ensure the proper
execution of this function, the respective bodies should be com-
posed of staff with political and technical independence, enjoying
stability of employment, technical training and the necessary
means of transportation. The low salaries of labour inspectors and
the lack of interest by the Administration in this Convention had
resulted in the adoption in 1991 of Act No. 16.226 allowing labour
inspectors to have a second employment in the private sector, with
the exception of advising on labour matters. This clearly demon-
strated that the salaries of inspectors were insufficient to meet
their basic needs, that the administration was not interested in this
matter and that, in practice, the real second employment was that
of labour inspector, that the Ministry of Labour and Social Securi-
ty did not have a mechanism to ensure that such second employ-
ment did not consist of advising enterprises, with all the implica-
tions which this might have. Labour inspectors were willing to
work only as inspectors, receiving an appropriate salary for their
level of responsibility, without suffering discrimination in respect
of other inspectors in the public administration. Another aspect
which showed the Government’s lack of interest in labour inspec-
tion was that the current number of inspectors was 100 for the
whole country, 30 of whom were assigned to inspecting occupa-
tional safety and health conditions in all the enterprises in the na-
tional territory, with the remaining 70 inspecting general labour
conditions. The number of inspectors was insufficient, aggravated
by budgetary constraints, which meant that inspection could not
be carried out in rural areas. This year, the monthly budget for
travel to carry out inspections in rural areas amounted to one-
third of the respective budget three years ago. The lack of interest
in labour inspection was aggravated by the policy of deregulation
and the increased flexibility of laws protecting workers. In recent
years, in the construction sector, due to the labour conditions and
the absence of safety measures, many accidents had occurred,
which had increased social concern on this subject, with the result
that the Government had had to create stricter inspection mecha-
nisms drastically reducing attention in other areas of inspection.
He requested the Government to make efforts to extend inspec-
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tion to all areas and activities in the country, and especially rural
areas, where the highest accident rates were found.

He indicated that there were no legal provisions giving effect to
Atrticle 21 of the Convention, in particular with regard to industrial
accidents and occupational diseases. The Government did not pub-
lish statistics of industrial accidents, which made it more difficult to
implement protection and prevention programmes in that field.

The Worker member of France deeply regretted the excessive
time constraints which had restricted the discussion in the Commit-
tee and asserted that the Government of Uruguay should not be
surprised by the fact that it had to appear before the Committee,
taking into account the consequences that the non-application of
Convention No. 81 could have on the application of many other
ILO Conventions. The reply by the Government representative,
which did not contain any figures, merely confirmed the validity of
the Committee of Experts’ observations. It was undeniable that the
necessity for labour inspectors to take up another job was in fla-
grant contradiction with the principle of their independence. More-
over, the necessity for public officials to work longer than their nor-
mal 40 hours proved that their conditions of work were
deteriorating. Such a situation was undeniably a symptom of disre-
gard for the Convention.

The Government member of Argentina, speaking on behalf of
the MERCOSUR countries, welcomed the efforts made by the
Government of Uruguay to improve its national standards. He em-
phasized that Uruguay had always complied strictly with its interna-
tional obligations. He indicated that, within the framework of the
regional system, joint measures had been taken in four countries to
improve the system of labour inspection in agriculture and con-
struction, with the objective of establishing common administrative
procedures for these activities, as well as a set of requirements for
the recruitment of labour inspectors. He expressed his firm hope
that, taking into account the tradition of compliance in Uruguay,
these discrepancies between the legislation and the Convention
would be resolved in the very near future.

The Government representative indicated that he did not agree
with the statement made by the Worker member of his country, and
undertook to provide full information concerning the application of
Articles 20 and 21 of the Convention. He added that his Govern-
ment would respond appropriately to the questions raised after
conducting the necessary tripartite consultations.

The Committee took note of the oral information provided by
the Government representative and of the discussion which ensued.
The Committee noted the legislative provisions which authorized
labour inspectors to carry out another professional activity. It re-
quested the Government to take the necessary measures, including
in respect of conditions of work, to ensure that labour inspectors
were assured, in law and in practice, of stability of employment and
were independent of improper external influences, in conformity
with Articles 3, paragraph 2, and 6, of the Convention. Such mea-
sures should aim at ensuring equality of treatment with other com-
parable inspection services. The Committee also considered it ur-
gent that the Government took measures with a view to reinforcing
the facilities and staff of inspection services, not only in the con-
struction sector, but also in other economic sectors involving risks
to the health and security of workers employed there. The Commit-
tee also recalled the Government’s obligation to ensure that the
central labour inspection authority published and communicated to
the ILO, within the required time limits, an annual inspection re-
port, the objectives of which, at both the national and international
levels, were clearly described in paragraphs 272 et. seq. of the Com-
mittee of Experts’ General Survey of 1985. The Committee finally
emphasized the importance of the Convention for the application
of other ILO Conventions. The Committee requested the Govern-
ment to provide full information, including statistics in its next re-
port, on the progress achieved in the application of the Convention.

Convention No. 87: Freedom of Association and Protection of the
Right to Organise, 1948

Belarus (ratification: 1956). See Part One: General Report,
paragraph 182

Colombia (ratification: 1976). A Government representative,
Minister of Labour and Social Security, indicated in respect of
bringing Colombian labour legislation into conformity with the
ILO Conventions that Act No. 584 of 2000 had reformed the labour
system in several respects:

B it confirmed the right to organize and freedom of association,
giving full freedom to the trade unions to draft their statutes;

B it removed from the Ministry of Labour the authority to inter-
vene and investigate trade union organizations;

C. 87

W it allowed trade union organizations to call strikes for non-pay-
ment of wages by employers;

B it broadened the guarantee of trade union rights to public ser-
vants;

B it granted public servants the right to time off for trade union
activities; and

B it provided for the resolution of collective labour disputes by
minority trade unions through arbitration tribunal.

For its part, the Constitutional Court, through various executive
orders, had derogated several provisions of the Substantive Labour
Code that had not been in conformity with the political Constitu-
tion and ILO Conventions. In this way, several provisions relating
to the intervention of the Ministry of Labour into the internal af-
fairs of trade unions, such as the adoption of their statutes and inter-
vention in trade union meetings, had been declared inapplicable in
order to strengthen the principle of trade union autonomy. It also
permitted workers to join several trade unions. Applying the princi-
ple of equality, the provisions that made a distinction between the
activities of trade unions of enterprises and those of professions and
industries had been derogated. In case of the coexistence of a num-
ber of minority trade unions in one enterprise, all of them could be
represented in collective bargaining. The rights to hold sympathy
strikes and to strike, not only for the non-payment of wages, but
also for non-observance of any contractual obligation by the em-
ployer, were provided for. The Labour Appeals Tribunal of the Su-
preme Court of Justice, in its decision of 1998 interpreting the pro-
vision, had recognized the existence of circumstantial rights for all
workers involved in collective labour disputes.

He indicated that the Ministry of Labour and Social Security
had held a number of seminars with the territorial directors and la-
bour inspectors in order to bring their competency and functions
into conformity with the Conventions. Furthermore, several direc-
tives relating to the observance of the principles of freedom of asso-
ciation had been adopted. For example, the administrative act that
provided for registration in the register of trade unions was not sub-
ject to appeal and, in the event of disputes, the usual jurisdiction
was applicable. The same rule was applicable to the resolutions
which prescribed the rotation of trade union office. Similarly, direc-
tives concerning the mandatory character of collective bargaining
for public employees had been issued, in conformity with Conven-
tions Nos. 151 and 154. Protest actions by workers had been re-
spected and none of them had been declared illegal. Arbitration
tribunals had only been convened at the request of trade union or-
ganizations. Social dialogue and collective bargaining had been
promoted as a mechanism to resolve disputes and conflicts. The 200
or more collective agreements, arbitration awards or agreements
signed over the past 12 months illustrated this dialogue.

The Ministry of Labour had defended the trade union activity as
a fundamental element of democracy, had condemned the assassi-
nations and death threats against trade unionists, had publicly de-
manded the paramilitary groups to stop this assassination in the
same way as it had demanded guerrilla groups to release numerous
persons being held in captivity.

He emphasized that, in respect of the protection of the life of
trade unionists, the national Government, at the initiative of the
President and with the participation of delegates of trade unions,
was developing a national programme of protection for trade
unionists under the responsibility of the Minister of Interior. On the
other hand, the Congress of the Republic, at the initiative of the
Government, and with previous consultation with trade unions of
public employees, had adopted, on 12 June 2001, the new Act on
administrative careers, which provided mechanisms for entry, pro-
motion and work in the public administration which were much
more favourable and democratic for workers.

With respect to regulation of the right to strike in essential pub-
lic services, the Government hoped that the legislation governing
this right would be the result of a process of dialogue between em-
ployers, workers and the Government. He emphasized that the
right to strike and to social protest were guaranteed by the national
Constitution, and that the Government fully respected this right
and had not declared illegal any type of strike or work stoppage.

The Minister of Labour indicated that he was approaching the
end of his tenure and expressed his gratitude to all the members of
the Committee for its collaboration in endeavouring to bring the
labour legislation in Colombia into conformity with the democratic
principles of the ILO and freedom of association including the life
of trade unionists which needed to be respected, not only as an inte-
gral part of democracy, but also as a guarantee for the establish-
ment of a new type of labour relations. He indicated that in the cur-
rent conditions of acute and degrading violence, worsened by the
criminal activities of the paramilitary groups, drug traffickers and
organized crime, the best contribution that the ILO could make

28 Part 2/19


http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C087
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C081
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C151
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C154
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C087

C. 87

would be to strengthen the programme of tripartite cooperation
with Colombia and encourage workers, employers and the Govern-
ment to have the political will to put the objectives of this pro-
gramme into practice.

The Employer members recalled that the Committee had exam-
ined the application of the Convention for a number of years and
that a long debate had been held on the subject the previous year.
The case raised two issues. The first related to law and practice,
which were contrary to the principles set out in the Convention con-
cerning freedom of association, and the second related to the cli-
mate of violence which existed in the country and which constituted
a very serious obstacle to the exercise by employers and workers of
their rights under the Convention. The situation also raised the
question of the relationship between a climate of violence and legis-
lation which was not in conformity with the requirements of the
Convention. It was clear that inadequate labour legislation did not
of itself generate violence. However, the existence of a climate of
violence did not encourage the amendment of the legislation. Al-
though the question of violence was not directly within the mandate
of the Committee and the ILO was not in a position to take the
necessary measures to put an end to the violence, the Committee
was faced with a dilemma, since the actual development of labour
legislation was influenced by the overall situation prevailing in the
country.

With reference to the long list of points covered by the com-
ments of the Committee of Experts in the past, the Conference
Committee had noted at its session last year the progress achieved
by the Government. With regard to the remaining limitations on
the right to strike, the Government representative had indicated
that draft legislation had been prepared to resolve the problem.
However, recalling their position on the right to strike in relation to
the Convention, the Employer members believed that no legislative
action was required by the Government to bring its law into line
with the Convention. The outstanding problem was therefore the
climate of violence in the country. As illustrated by the long list of
victims read out the previous year, the trade unions were principally
affected by the personal attacks, murders and kidnappings, al-
though other sectors of the population, including employers, judg-
es, doctors and the police were also affected. Over the past six
years, there had been 200,000 victims, which was a truly horrifying
figure. As its name suggested, freedom of association presupposed
a minimum degree of freedom and could not prosper in a climate of
threats and violence. The Committee would therefore need to ex-
press its deep concern and sympathy for the victims and their fami-
lies in its conclusions, and should call on the Government once
again to do everything within its power to achieve a lasting im-
provement in the situation, which was indispensable if freedom of
association was to flourish.

The Worker members thanked the Minister for his speech. Ex-
actly one year ago, figures had been provided for the number of
trade union leaders murdered in Colombia. Between January and
May 2001, 46 trade unionists had lost their lives. In 2002, the infor-
mation received was a matter of grave concern: 72 trade unionists
had already been murdered. Between June 2001 and May 2002,
176 women and men who were active as trade union leaders had
been murdered, without counting the attacks and various crimes
committed in relation to trade union activities. Between 4 and
6 June, three more trade unionists had been killed. The level of vio-
lence in Colombia was unequalled and principally affected trade
union leaders. One Colombian trade unionist had indicated that
“the best trade unionist appeared to be a dead trade unionist. The
best trade union was the trade union that no longer existed”. There
could be no doubt that this violence was intended to undermine the
trade union movement by preventing any expression of discontent
towards policies of exclusion. Attempted murders, kidnappings and
disappearances, death threats, persecution, detentions, dismissals,
failure to pay the wages due to trade union leaders, restrictions on
access to workplaces, and worse, murders and impunity, were the
principal cases addressed by the Committee on Freedom of Associ-
ation over recent years and in respect of which it had constantly
urged the need for the full application of the guarantees set out in
the Convention. The Committee of Experts cited the Committee
on Freedom of Association that regretted that “in most cases of
murder, murder attempts or disappearances of trade union officials
and members, those responsible have not been arrested and pun-
ished”. Impunity persisted in the immense majority of cases. At-
tacks against trade union leaders were increasing further in num-
bers. The alarming figures provided reflected an increase that was
extremely worrying. Last March, the Committee on Freedom of
Association had expressed its deep concern:

The Committee deeply regrets that the Government has not an-

swered the recommendations of the Committee, nor has it sent

its observations on the serious allegations presented by the com-
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plainants, concerning a serious increase in the violence. The
Committee also deeply regrets that it cannot but conclude that,
since this case was last examined at its March 2001 meeting,
there has been no sign of progress in reducing the violence
against the trade union movement, its representatives and mem-
bers. (...) The Committee repeats once again that “freedom of
association can only be exercised in conditions in which funda-
mental human rights, and in particular those relating to human
life and personal safety, are fully respected and guaranteed” and
that “the rights of workers’ and employers’ organizations can
only be exercised in a climate that is free from violence, pressure
or threats of any kind against the leaders and members of these
organizations, and it is for governments to ensure that this prin-
ciple is respected”. (...) The Committee stresses that impunity,
whether it is perpetrated or condoned by governments or others
in relation to extreme or widespread violations of fundamental
rights of freedom of association, is a clear threat to essential
trade union rights and the very basis of democracy itself. (...) The
Committee also requests the Government to relate all the facts
available to it which could help to explain the impunity of the
acts of violence against trade union members. The Committee
once again reminds the Government of its responsibility for the
protection of workers against acts of violence and for a responsi-
ble factual and analytical assessment of each and every crime
committed.

The Committee on Freedom of Association had also empha-
sized the need for the Government to provide information to shed
light on the motives and circumstances in which acts of violence had
been committed. Based on the numerous complaints received from
workers’ organizations in recent years, the Committee had empha-
sized specific sectors such as education, the oil industry, the health
services and municipal and departmental administrations. These
services were greatly affected by most restructuring policies and
had a high social cost and a high level of social conflicts. Legal pro-
visions infringing the essential prerogatives of freedom of associa-
tion also remained, such as restrictions on the right to strike and the
submission of disputes to arbitration. The Committee of Experts
had been commenting on these points for many years without any
change being made.

The Worker members indicated that it was possible to go into
great detail on the situation in Colombia, which merited such treat-
ment. The facts were accompanied by clear conclusions and precise
demands from the ILO’s supervisory bodies. They had been ascer-
tained in the country the previous year by the Special Representa-
tive of the Director-General, representatives of the United Nations
Human Rights Committee and many trade union missions and del-
egations sent by several ILO member States, and were sadly elo-
quent. In Colombia, the right to organize, to collective bargaining
and to strike in the public sector and in private enterprises were
almost impossible to exercise. Trade union leaders were murdered,
received death threats, were unjustly dismissed or persecuted as
delinquents, while the murderers of trade union leaders went com-
pletely free. Trade unionism in the country had been hit by a real
wave of crime. Trade union organizations were weakened, disjoint-
ed and were often disappearing. Workers ran the risk of progres-
sively finding themselves without any form of social protection or of
organization.

One year ago, it had been decided to establish an ILO pro-
gramme in Colombia. This had not yet been established, which was
highly regrettable in view of the critical situation that had just been
described. The Worker members called for the programme to be
launched as rapidly as possible and urged the Government to ac-
cept the Office’s proposal of technical assistance to undertake a fac-
tual evaluation of cases of violence, which should make it possible
to overcome the issue of impunity and ascertain the real causes of
the violence. The previous year, the Worker members had called for
a Commission of Inquiry to be sent to Colombia. They reiterated
this call once again this year. The Commission of Inquiry should not
be an end in itself, but a mechanism of extreme importance in im-
proving respect for trade union freedoms in Colombia. It was need-
ed to respond without any further delay to the many demands and
conclusions made by the Committee on Freedom of Association
and the Committee of Experts concerning the application of the
Convention in law and practice.

A Worker member of Colombia indicated that the exercise of
trade union activities in his country had never been easy due to the
continuously hostile attitude of employers and governments. From
the beginnings of the twentieth century, there had been a massive
number of murders of workers, including the massacre of hundreds
of workers in 1928. The most recent stage of anti-union persecution
had begun in 1979 with the adoption of the so-called Security Char-
ter, which encouraged the violation of premises and the detention
and torture of many trade unionists. At the end of the 1980s, the
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assassinations had begun. During its 15 years of existence, the
Workers Central of Colombia (CUT) had recorded the murder of
over 3,500 leaders, activists and members. In the year 2000, there
had been 128 murders, and the figure had risen to 192 in 2001. Dur-
ing the Conference in 2001, a list had been read out of the 46 trade
union leaders murdered during the first five months of that year. In
2001, over the same period, there had been 85 murders. Since the
departure of the Colombian delegation to attend the 90th session of
the Conference, three more leaders had been killed. To this should
be added an interminable list of threats, attacks, displacements, ex-
iles, kidnappings and disappearances which painted a picture of
horror for the Colombian trade union movement. In short, during
the period between the 89th and 90th Sessions of the Conferences,
420 acts of violence had been perpetrated against the right to life,
physical integrity and personal freedom of trade unionists. As an
explanation for this dramatic situation, the Government and em-
ployers affirmed that there was a general situation of violence in the
country which affected many citizens, including trade unionists, and
that the Government was making every effort to prevent it. Al-
though the gravity of the violence and its impact on practically all
the activities of the country could not be denied, the Government
could not use that situation to avoid its responsibilities.

The crimes were shrouded in a thick cloak of impunity. In com-
ments sent to the Committee of Experts this year by the CUT, the
conclusions of the Committee on Freedom of Association had been
endorsed and it was pointed out that the issue of impunity was ag-
gravating the situation of trade union members. The figures spoke
for themselves: there had been over 3,500 murders and only five
convictions between August 1986 and April 2002.

The measures taken by the Government to protect trade union-
ists were very precarious. The programme adopted by the Ministry
of the Interior for the protection of trade unionists and human
rights defenders was dysfunctional in view of the bureaucratic pro-
cedures and lack of resources. The persistent calls for the pro-
gramme to be restructured, decentralized, the risk evaluation sys-
tems modified and sufficient resources allocated, had fallen on deaf
ears. The same had occurred with the Inter-Institutional Commis-
sion for the Promotion and Protection of the Human Rights of
Workers, established in 1997, in view of the lack of support by the
various State bodies of which it was composed. He considered that,
even though important protection measures were taken (and it was
hoped that they would be improved in all respects), on their own
they were inadequate. A state policy was required to reduce impu-
nity and dismantle the paramilitary groups which were responsible
for most of the crimes committed. In practice, the paramilitary
groups formed part of a campaign intended to eradicate the trade
union movement and prevent any form of resistance to the tenets of
neo-liberalism.

The United Nations High Commissioner for Human Rights,
NGOs, various intergovernmental bodies, the Committee on Free-
dom of Association, international trade union confederations and
all those with direct knowledge of the reality in Colombia, agreed
on the gravity of the situation and called upon the Government to
take effective measures to bring an end to the barbarity. However,
the results obtained up to now had been very disappointing.

He affirmed that Colombian workers were firmly attached to
peace with social justice and a negotiated solution to the internal
conflict and were opposed to any type of external interference
through programmes such as the so-called Plan Colombia, which
was aggravating the conflict and threatening to extend it beyond
the frontiers of the country. He said that he could not hide the great
concern of the workers at the policy announced by the new Govern-
ment which, in his view, would result in an escalation of the war, the
aggravation of the country’s economic, political and social problems
and would make the situation of workers still more critical. He ex-
pressed concern at the tendency for the Government to make use of
repression to an increasing extent, as illustrated by the reforms to
the Single Disciplinary Code, under which acts which had led to the
imprisonment of various workers were criminalized, as well as the
emergency legislation announced by the new Government. He wel-
comed the efforts made by the ILO up to now, including the special
paragraphs in the report of the Committee, the two direct contacts
missions and the sending of a Special Representative of the Direc-
tor-General. However, he regretted that the special programme for
cooperation with Colombia, approved by the Governing Body a
year ago, had not commenced due to lack of resources, and he
called for the necessary financing to be allocated as soon as possible
to initiate it. In view of the fact that the situation was deteriorating
in an alarming manner and the Government was not meeting the
various requirements of the ILO adequately, he called upon the
Committee to place its conclusions on this case in a special para-
graph and expressed his concern to the Governing Body at the de-
lay in addressing the complaint submitted by the Workers in 1998
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under article 26 of the Constitution. He reiterated his call for the
appointment of a Commission of inquiry, even though the Govern-
ment and the Employers were undertaking a broad campaign to
prevent such a measure, using the argument that it would involve
economic sanctions for the country which would aggravate the situ-
ation, thereby placing Colombian trade unionists in a difficult situ-
ation that could have grave consequences for them.

The ILO had at its disposal standards and measures which could
be taken in such critical cases as that of Colombia. He called for the
standards to be complied with and the measures adopted to ensure
that human rights and trade union freedoms were respected.

Another Worker member of Colombia expressed agreement
with the Worker members who had spoken previously and thanked
the Minister of Labour for his comments. He indicated that while
he had been the Minister he had prevented even more serious acts
being committed against workers. He observed that the adoption of
the neo-liberal model, with its structural adjustment programmes,
privatization, reduction in protection and absence of incentives for
national production, the imposition of labour reforms involving
greater flexibility, the loss of stability, more precarious employment
and the dismantling of social security, had pushed his country back-
wards in the concert of nations.

He supported the special emphasis placed on the issue of viola-
tions of the right to life, personal security and physical and moral
integrity of trade union leaders, which were basic requirements for
the exercise of the rights set out in Convention No. 87. Neverthe-
less, he expressed concern at other aspects of freedom of associa-
tion in the light of the above Convention and other fundamental
ILO Conventions. At the present time, it was extremely difficult to
establish a trade union organization in view of the anti trade union
policy of certain employers, who sought to dismiss anyone who pro-
moted the establishment of a trade union. Furthermore, the dereg-
ulation of labour and the proliferation of civil contracts for the per-
formance of services did not facilitate the establishment of trade
union organizations. The decline in unionization rates was in large
part due to the climate of terror among those who wished to estab-
lish a trade union. In practice, there was a policy to eradicate trade
unionism by pointing the finger at trade unionists as being those
responsible for the economic crisis confronting the country, thereby
making them the perfect target for murders of all types.

There were also other violations of trade union rights, such as
the undue interference of the authorities in the establishment of
trade union organizations and the legalization of intervention by
employers in the registration of trade unions, through the accep-
tance of employers providing resources for the registration of trade
union organizations. Mass redundancies for alleged economic rea-
sons were also used to promote the so-called “cooperatives of asso-
ciated work”, consisting of non-unionized workers based on the ar-
gument that the workers owned the enterprise and did not
therefore need a trade union. It was impossible to enumerate all the
violations of the exercise of freedom of association perpetrated on a
daily basis in Colombia, and which had been the subject of a large
number of complaints to the Committee on Freedom of Associa-
tion. Indeed, there were currently ten cases before the Committee,
and another four that were being followed up, including allegations
from many trade union organizations. This demonstrated the diffi-
cult situation confronting Colombian workers, not only with regard
to fundamental human rights, but also the exercise of freedom of
association.

The right to collective bargaining was substantially restricted.
Many employers proposed alternative pacts, both in the public and
private sector, as a means of undermining collective agreements.
The fact that, after much effort on the part of the workers, Conven-
tion No. 151 had been ratified, despite the fact that the Constitu-
tional Court had declared that organizations of public employees
did not have the right to collective bargaining, was a clear illustra-
tion of the current situation.

The situation of workers in many public and private enterprises,
municipal authorities and departments, in the health and judicial
sectors in the country, gave rise to great anxiety, particularly since
the new economic team had announced greater flexibility, more
privatizations, a regressive reform of the pensions system and new
sacrifices for workers. The future was not promising. Colombia ur-
gently needed to adopt measures to lay the basis for the develop-
ment of a new country in which peace was the product of justice.

The Worker member of the United States referred to his state-
ment to the Committee the previous year concerning his special
responsibility and burden to intervene in this case, as a trade
unionist and citizen of the United States. Although it was Colom-
bia and not the United States whose case was under consider-
ation, it was his Government’s military assistance implemented
through Plan Colombia which was contributing to the armed con-
flict, thereby augmenting the physical terror directed against Co-
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lombian trade unionists. Under Plan Colombia, financial assis-
tance was provided to the Colombian armed forces, some of
whose personnel and resources were interchangeable with the
paramilitary forces responsible for many of the assassinations of
Colombian citizens and trade unionists. He emphasized the spe-
cial responsibility of the Conference and the Governing Body in
solving the problems in Colombia.

He referred to the conclusion of the Committee on Freedom of
Association in Case No. 1787 on Colombia, in which the Commit-
tee had deplored that no significant progress had been achieved in
the cases pending before it and trusted that the Governing Body
would take this into account when coming to its decision on wheth-
er a Commission of Inquiry should be established. Since November
1999, the Committee on Freedom of Association had reached this
conclusion. This Committee had reviewed the case of Colombia,
the Governing Body had considered it in nearly all of its sessions, a
direct contacts mission had been dispatched and the special techni-
cal cooperation programme had been designed. Over 128 Colombi-
an trade unionists had been assassinated in 2000, over 194 in 2001
and over 80 in the first six months of this year, not to mention more
than 3,500 murdered since 1985, according to the estimates of the
Colombian Confederation of Trade Unions. Yet, between 1986 and
2002, the Colombian National Prosecutorial Unit on Human Rights
concluded that guilty verdicts had been found in only five of these
cases.

The destruction of Colombian trade union organizations was
also being carried out by the application of flexibilization and the
inadequate enforcement of labour laws, often driven by IMF pre-
scriptions for structural adjustment and the lobbying and pressure
of employers. He indicated that Colombian law permitted the con-
clusion of direct collective pacts between employers and groups of
individual employees, effectively thwarting trade union organiza-
tions. Massive lay-offs, followed by the creation of cooperatives in
which the workers were made into so-called “owners” was another
effective tactic used for the destruction of Colombian unions. Sec-
tion 46 of Act No. 50 of 1990 gave the Colombian Labour Ministry
and the administrative authorities the power to deny otherwise le-
gitimate registration requests for new trade unions, while the ad-
ministrative authorities often permitted employers to challenge
trade union registrations.

Referring to the issue of the physical destruction of trade unions
and assassinations of trade unionists, he indicated that the Interior
Ministry’s protection programme had proven to be dysfunctional
for reasons of budgetary constraints, administrative inefficiency
and bad faith on the part of the administrative and enforcement
personnel. He referred to a recent UNHCR report confirming that
the Government had adopted policies and measures which made
the judicial apparatus weaker and more ineffective, thereby further
contributing to the extremely high levels of impunity for those re-
sponsible for the violence committed against trade unionists. Fur-
ther powers were also being sought to interfere in investigations of
those who had murdered trade unionists.

He called upon the ILO and the Governing Body to seize the
moment and apply all available means and mechanisms, including
the dispatch of a Commission of Inquiry. The Committee should
also place its conclusions on the case in a special paragraph of its
report.

The Worker member of France stated that he would make a
brief intervention so as to allow the Committee to examine all the
cases before it. He deplored that the members of the Committee
made excessively lengthy interventions and called upon the Chair-
person to make sure that such abuses did not recur.

The violations of the Convention in Colombia were extremely
serious and no progress had been made. The laws in Colombia did
not respect the ratified Conventions. Furthermore, the violence
that prevailed in Colombia was so widespread that the right to life
could not be safeguarded and other rights, including the rights to
freedom of association and collective bargaining, were jeopardized.
All the successive Governments of the country had put the blame
on armed and paramilitary groups, drug mafias or organized crime.
And, even though they had sometimes undertaken to adopt laws to
prevent violations of trade union rights, such draft laws were never
submitted to Congress. Impunity persisted and, without counting
the eventual role of the International Penal Court, it was up to the
Government to make every effort to bring its law and practice into
conformity with its international obligations set out in Conventions.
French workers expressed their solidarity with the Colombian
trade union movement and with its brave militants. Their actions
contributed, along with those of other actors of civil society, to the
strengthening and consolidation of democracy and the rule of law
through their active defence of workers’ rights. It was necessary to
bring an end to a fully fledged genocide of the trade unionists of
Colombia.
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The Worker member of Cuba expressed the solidarity of Cuban
workers with Colombian workers in view of the serious situation
under discussion by the Committee. This situation should give rise
to the unconditional provision of any necessary assistance. He indi-
cated that he fully agreed with the statements made by the Worker
members who had preceded him.

The Worker member of Switzerland observed that the case of
Colombia continued to cause consternation to democrats and trade
unionists throughout the world. Swiss workers were extremely wor-
ried and had expressed their solidarity with the trade unionists of
Colombia. The Swiss Trade Union had been approached on several
occasions by its members over recent months on the question of
what the ILO would be able to do, and what it could not do so as to
help recreate the conditions needed to re-establish the exercise of
freedom of association and collective bargaining. The violence
against, and murders of, Colombian trade unionists had lasted far
too long and, sadly, were perpetuated in complete impunity. It had
to be noted that the procedures followed up to now had had little
impact. The assistance programme envisaged had still not been car-
ried out. It was unacceptable to do nothing when the right to life,
ILO Conventions and the Universal Declaration of Human Rights
were violated in Colombia. The ordinary procedure should be tak-
en up again and a Commission of Inquiry should be sent to Colom-
bia without delay. The assistance programme should be implement-
ed as soon as possible. It was unacceptable to further delay its
implementation under the pretext that its finance was not ensured.

The Worker member of Pakistan reaffirmed that the situation in
Colombia, where innocent trade unionists were being brutally mur-
dered, remained of great concern to the people of Colombia and to
the international community. There had been no improvement in
the observance of the basic rights of freedom of association and col-
lective bargaining. With reference to workers in the public services
in particular, he recalled that trade unions were banned in a wide
range of services, which were not necessarily essential. Moreover,
the legislation provided for the possibility to dismiss trade union
officers who called or participated in unlawful strike action. Al-
though the Government had given an undertaking to the Commit-
tee to amend the legislation, the relevant provisions remained un-
changed. Moreover, recent decisions by two constitutional courts
ran counter to the right of collective bargaining. As a result, a large
number of workers employed in such public services as banks, fi-
nancial institutions, transport, telecommunications, electricity, edu-
cation and public hospitals were unable to present their demands at
a time when staff numbers in the public service were being reduced,
often within the context of privatization measures. Workers in these
services had every right to present their demands and engage in col-
lective bargaining, particularly when their jobs were at threat. How-
ever, instead of promoting an agreed solution, workers in non-es-
sential services who took strike action, faced dismissal. This issue
had repeatedly been raised by the Committee of Experts.

He therefore strongly urged the Government to amend its la-
bour legislation so as to remove restrictions on trade union activity,
including collective bargaining. He also called upon the Govern-
ment not to undertake restructuring measures in public services,
such as hospitals and telecommunications, without providing the
necessary safety nets. Workers should not be penalized for taking
trade union action. The protection provided for workers should in-
clude the prohibition of their being forced to sign contracts in which
they undertook not to join unions. He urged the ILO to provide
technical assistance to help improve the situation and hoped that
the Committee would place its conclusions on this case in a special
paragraph of its report.

The Worker member of the United Kingdom recalled that his
Colombian trade union colleagues were confronted with violence,
murder and grief on a daily basis. Yet, they continued to try to orga-
nize and represent their members. Indeed, it was when they per-
formed those basic trade union activities that they were the most
likely to be attacked. He recalled that the previous year he had read
out the names of the 46 Colombian trade union colleagues mur-
dered in the preceding five months. He would not on this occasion
read out the names of all the 192 colleagues who had been mur-
dered in 2001, nor the 85 killed since January 2002. The increasing
level of violence against trade unionists in Colombia had been de-
scribed as an attempt to completely eradicate the trade union
movement in the country. To give an idea of the level of brutality
facing Colombian trade union leaders and members, he described
incidents which had occurred during his visit on a TUC mission to
the country in February 2002. Moreover, he had been told of teach-
ers shot in classes in front of their pupils and threats to people con-
nected with the trade union movement. Despite all the Committee’s
discussions of the case, the violence was not abating, but indeed was
increasing. The limited Ministry of the Interior protection pro-
gramme had come to an end on 31 May for lack of funds. Unfortu-
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nately, Governments had not kept their pledge to contribute to the
ILO Special Cooperation Programme, which included a protection
programme, and had been presented as an alternative to a Commis-
sion of Inquiry.

He emphasized that the murders continued with impunity. Since
1986, a total of some 3,500 trade unionists had been murdered. In-
vestigating magistrates risked murder, or were removed, as they in-
vestigated their cases. The Office of the Prosecutor-General report-
ed that only 376 investigations had been initiated, of which only
three had reached the courts, with a few more being referred to
military courts. In only five cases had sentences been passed. This
constituted almost total impunity. Regardless of the workers’ good-
will towards the country, the fact was that its institutions had proved
incapable of dealing with the problem of impunity. Systematic
weaknesses undermined efficient and democratic government and
there was insufficient will in the body politic. The security forces did
not appear to be under the clear control of the Government, and
there were links between the paramilitary and some sections of the
security forces, even though the nature of such links remained un-
clear. The Committee needed to ask itself what it could best do to
help the Government and the social partners break the hellish cycle
of impunity. In this respect, he expressed the firm conviction that
only an ILO Commission of Inquiry could help. However, such a
measure should not be regarded as a threat or a punishment, but as
the most powerful procedure in the ILO’s supervisory structures.
Such a Commission of Inquiry would undoubtedly uncover truths
that were horrible and difficult. But without truth, there could be
no reconciliation, and without reconciliation, there could be no last-
ing peace.

The Worker member of Sweden, speaking on behalf of the
workers of Denmark, Finland, Iceland, Norway and Sweden, ex-
pressed her solidarity with the workers of Colombia and reiterated
their commitment to continue cooperation with the Colombian
trade unionists. She stated, with a mixture of fury and profound
pain, that the situation of violence was worsening and the number
of killings of trade unionists was increasing every day. Despite the
promises and apparent goodwill expressed by the Government the
previous year in the Committee, the assassinations had continued
and the murderers remained free on the streets. There was no
doubt that the trade unionists were victims of systematic terror.
This constituted a tragedy and in essence represented a far-reaching
failure of the Government. Her organization, the Swedish Trade
Union Confederation, had on several occasions visited the country.
It was difficult to understand and describe the situation of perma-
nent tension in which the trade unionists were living. She expressed
her admiration and deep respect for them. This year a decisive step
had to be made in order to change the situation of terror and death.
The establishment of a Commission of Inquiry and the develop-
ment of an extensive programme of ILO technical assistance were
key elements in starting this process. Her organization called upon
the Government of Sweden to speak up in the next session of the
Governing Body in favour of the need for full financing of the tech-
nical programme for Colombia adopted the previous year. There
were ways to bring an end to the violence in Colombia and to guar-
antee the full exercise of freedom of association. The Government
of Colombia had to make the first step and should not shirk its re-
sponsibility.

The Government member of Denmark also speaking on behalf
of the Government members of Finland, Iceland, Norway and Swe-
den, referred to the statement made by the European Union in the
Committee the previous year, which had called upon the Govern-
ment to take urgent and effective steps to ensure the legal and phys-
ical protection of those affected by the extensive violence in the
country. The European Union had taken up this grave matter again
at the Governing Body sessions in November 2001 and March 2002.
She reiterated her deepest concern at the climate of violence in
Colombia. Trade unionists continued to suffer attempts on their
lives, physical integrity and security, and on their freedom of move-
ment. In most of the cases of murder, attempted murder or disap-
pearances of trade unionists, those responsible had neither been
arrested nor charged. She expressed alarm at the high degree of
impunity. The guarantees set out in international labour Conven-
tions, in particular those relating to freedom of association, could
only be effective if the civil and political rights enshrined in the
Universal Declaration of Human Rights were genuinely recognized
and protected. The Government needed to take immediate and ad-
equate measures to guarantee trade unionists the right to life, integ-
rity and freedom of association, including the implementation and
respect of the ILO’s fundamental Conventions. In this connection,
she emphasized the right of workers’ organizations to organize
their activities in full freedom. For many years, the Government’s
attention had been drawn to certain provisions of the Labour Code.
During the direct contacts mission carried out in February 2000,
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draft legislation had been prepared to amend these provisions.
However, even though the Government had undertaken to submit
these draft texts to Congress, this had not yet been done. She there-
fore called on the Government to ensure that the draft legislation
was submitted to Congress for adoption without delay. It was also
very important to take measures to give effect to the legislation.
Finally, she requested the Government to keep the Committee of
Experts informed of the progress made in its next report to the
ILO.

The Government member of the United States stated that this
case had a long history of review by the Committee of Experts and
the Conference Committee. There was progress regarding legisla-
tive inconsistencies with Convention No. 87 over a period of years,
and the Government had demonstrated a commitment to promot-
ing measures recommended by the Committee of Experts. Howev-
er, the situation of violence against trade unionists remained seri-
ous. Many have died violently, and the death toll continued to
mount. The special technical assistance programme for Colombia
was designed to promote social dialogue, improve labour relations
and protect trade unions at risk. The United States fully supported
this programme and endorsed the use of the existing cash surplus to
fund it. Freedom of association had a key role to play in Colombia’s
path to peace, social justice, reconciliation and democracy. The
speaker hoped that the incoming Government would continue,
with help from the ILO and as a matter of urgency, to take the nec-
essary steps — in both law and practice — to fully protect freedom of
association and the right to organize.

The Government representative stated that he had listened at-
tentively to the statements of the Employer and Worker members,
as well as those made by the Government members. It was not pos-
sible to hide the violent situation in Colombia — the assassination of
thousands of Colombians, trade unionists, and children. Thousands
had also been kidnapped - six parliamentarians, a governor,
45 members of the armed forces, a presidential candidate. Priests
had been assassinated, including the Bishop of Cali, as well as doz-
ens of journalists. Many entrepreneurs had been kidnapped or
killed, and threats had been made against judges and mayors. The
heightened violence was an affront to human dignity.

The international community had followed the peace efforts un-
der which the President had used all of his prestige to try to engage
in dialogue with the FARC and ELN, but the process was eroding.
The speaker acknowledged the existence of vigilante and self-
defence groups associated with the extreme right.

During the 23 months in which the speaker had been Minister of
Labour there had never been a denial of a trade union registration.
His Government had abstained from presenting to Parliament a
draft law regulating the right to strike in the public services for fear
that it would be amended in a way that was contrary to the agree-
ments that should be reached through tripartite consultation.

The speaker stated that he understood the initiatives taken by
the Conference Committee, and he had no intention of ruling out
any of them. He only wanted to insist that the spirit of the special
paragraph adopted by the Conference Committee in 2001 re-
mained in force. During his administration, he had worked in this
spirit. A Commission of Inquiry would not end the violence and
would create false expectations without stopping the genocide tak-
ing place in Colombia.

To stop the genocide, it was necessary to complete political and
social agreements between the inhabitants of Colombia. Political
agreements should be reached between the State, unions, employ-
ers, guerrillas and paramilitaries, together with Colombian society.
In the current conditions, a Commission of Inquiry could give an
misleading message that could fuel the process of violence.

Trade unions were an important institution in a democracy.
Many Colombian employers were also in favour of peace and social
dialogue, and some were inspired by the actions of Swedish em-
ployer and worker organizations.

The speaker appealed for the special Technical Cooperation
Programme cash surplus to be strengthened in order for Colombia
to make full use of the resources available from the Office and sup-
port a global approach to the problem. The speaker recognized and
appreciated the efforts of the Office to tackle the problems in Co-
lombia and pressed for finding a way to overcome the violence and
establish lasting peace and social justice.

The Worker members stated that it was difficult to have a debate
on a situation for which one could hardly speak of freedom of ex-
pression. If, evidently, the present case caused some deep emotions,
it was clear that certain facts were at the heart of this. The legisla-
tion concerning trade unions remained in contradiction to Conven-
tion No. 87. Trade unionists continued to be murdered because of
their activities; others were subjected to threats or persecution. The
total impunity surrounding the criminal acts perpetrated against the
trade unionists flouted freedom of association. The line followed by
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the Government amounted to criminalizing freedom of association.
Therefore, the Worker members asked the Government to agree to
an ILO Commission of Inquiry, which could have an important im-
pact. They also supported the proposal made by the Government
member of Denmark on behalf of the Government members of the
Nordic countries, to allocate the cash surplus of the Organization to
the programme on the protection of freedom of association. In their
view, the failure by the Government to apply Convention No. 87
justified the inclusion of the case in a special paragraph of the Con-
ference Committee report.

The Employer members noted that it was apparent from the dis-
cussion that the present problem was a wide-ranging one with di-
verse causes. It was not limited to issues of labour law, but affected
all sectors. As such, they cautioned, the problem did not lie entirely
within the remit of the ILO, nor did the ILO have the right or the
means to undertake to solve it. They noted that, as solutions to the
problem were yet to be found, in spite of the measures taken by the
Government, proposing new measures may possibly prove counter-
productive. They felt it was difficult to identify the correct approach
to the problem. In conclusion, they stated that the situation needed
to be described in clearer, more objective terms, and the Govern-
ment should be allowed to develop a proposal, without prejudice.

The Committee took note of the statement made by the Gov-
ernment representative and of the discussion which ensued. The
Committee observed with deep concern that the grave situation of
violence continued to prevail in the country. It recalled that this dra-
matic situation has been and continues to be the subject of numer-
ous complaints before the Committee on Freedom of Association
and that a complaint by virtue of article 26 of the ILO Constitution
was presented in June 1998. The Committee once again con-
demned in the strongest terms the murders and abductions of trade
unionists, as well as the kidnapping of employers. The Committee
recalled that workers’ and employers’ organizations can only exer-
cise their activities freely and meaningfully in a climate that is free
from violence. It urged the Government to take the necessary mea-
sures urgently to bring an end to this situation of insecurity by re-
storing respect for fundamental human rights and, in particular, the
right to life and security of persons so that workers’ and employers’
organizations could fully exercise their rights recognized by the
Convention. To this end, the Committee urged the Government to
establish and strengthen the institutions necessary to put a stop to
the intolerable situation of impunity prevalent in the country and
which was a serious obstacle to the free exercise of trade union
rights. The Committee also noted that the questions concerning the
application of the Convention have been placed before the Consul-
tative Commission on Salary and Labour Policies. The Committee
made an urgent appeal to the Government to take the necessary
measures immediately with a view to guaranteeing full application
of the Convention both in law and in practice. It requested the Gov-
ernment to submit a full report in this respect to the Committee of
Experts so that it could once again examine this situation at its next
meeting. The Committee expressed the hope that the complaint
lodged in June 1998 under article 26, which was still pending, would
be re-examined by the Governing Body with a view to using all ap-
propriate means at its disposal, especially technical cooperation
programmes, which could contribute to the full respect of Conven-
tion No. 87 in law and in practice. In the event that the Government
did not fully avail itself of this technical cooperation, the Commit-
tee would be obliged to consider stronger possibilities when it ex-
amines this case next year. The Committee took note of the Gov-
ernment’s statement to the effect that the spirit of the special
paragraph adopted last year still prevails.

The Worker members agreed to the conclusions, as presented by
the Chair of the Committee, and severely condemned the attitude
of the Employer members, which prevented a consensus on the in-
clusion of a special paragraph. They felt that by this attitude, the
Employer members implicitly refused to recognize the worsening
of the climate of violence in this country. They requested that im-
mediate measures be taken to ensure respect for freedom of associ-
ation. Finally, the Worker members referred to their previous inter-
vention on the protection of the personal security of the trade
unionists and on the use of the cash surplus of the Organization to
finance the activities of the special technical assistance programme
in Colombia.

The Employer members reserved their position on the previous
statement.

The Employer members continued to oppose the inclusion of
the case of Colombia in a special paragraph. They protested against
the Workers’ allegations. The Worker members’ declaration was
contradictory and wrong in substance. The Employer members had
accepted without reservations the conclusions on the case of Co-
lombia which they had elaborated together with the Worker mem-
bers. They therefore firmly rejected the Worker members’ asser-
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tion that the Employer numbers would not recognize the realities in
Colombia. They observed that for 12 years, a spirit of cooperation,
and not one of confrontation, had reigned in the Committee. But it
also was with this spirit that one occasionally had to agree to dis-
agree. The Employer members warned against giving up coopera-
tion and jeopardizing this spirit. The consequences would be regret-
ted by all.

After the Chairperson’s indication that, in essence, the case had
already been closed, the Worker members took note of the situa-
tion and did not wish to re-open the debate.

Ethiopia (ratification: 1963). A Government representative
stated that the Ethiopian Government had been consistent and
clear in all its replies regarding the trial and conviction of Dr. Taye
Woldesmiate and the other defendants. As was repeatedly ex-
plained by his Government, the issue in question had nothing to do
with the individual’s previous position and membership in the Ethi-
opian Teachers’ Association (ETA). It was a purely judicial matter
and the delay in the appeal process was entirely due to the appel-
lant’s failure to lodge his appeal within the period prescribed by law.

The speaker further stated that the latest significant develop-
ment in this regard was that the appeal proceeding against the con-
viction of Dr. Taye Woldesmiate and the co-defendants had now
been concluded and that a decision of the Federal Supreme Court
was rendered on 10 May 2002. Dr. Taye and one of the co-defen-
dants were found guilty under articles 32(1)(a) and 269(c) of the
Penal Code of Ethiopia, on a different count than what they were
charged with at the outset; namely that of assisting an illegal terror-
ist organization called “Ethiopian Patriotic Front”. The Federal Su-
preme Court sentenced Dr. Taye and one other defendant to five
years’ imprisonment as of the date of their arrest. However, since
they had already served the time since the day of their arrest, they
were released on the date of the final decision of the Supreme Court.
The other co-defendants were acquitted as per article 195 (2)(b)(i) of
the Criminal Procedure Code. The decision of the Federal Supreme
Court, therefore, confirmed the Government’s contentions all
along that the case had nothing to do with the defendant’s trade
union activities. The text of the decision would be forwarded to the
Office as soon as the translation was ready.

Turning to the issues of trade union diversity, administrative dis-
solution of trade unions, the right of teachers and other civil ser-
vants to unionize, and the scope of the right to strike, he said that
the Government had undertaken an extensive process of amend-
ments of the Labour Law and the Civil Service Law. As the task was
huge and complex, it had indeed contributed much to the delay of
the amendment process. For this reason the Government was un-
able to meet its commitment to finalize the draft laws in the shortest
possible time. In order to address most of the concerns raised and to
come up with comprehensive legal texts, the initial draft, after hav-
ing been examined by the appropriate highest government authori-
ty, was now on its final phase of exhaustive review of all the issues
involved.

As the first African member State of the ILO in 1923, Ethiopia
had ratified an ILO Convention for the first time in 1947. To date it
had ratified 19 Conventions. Two Conventions, Nos. 29 and 182,
were currently awaiting the approval of the National Parliament,
which was the competent authority for the ratification of Conven-
tions. The exercise of amending labour legislation was also part of
his country’s endeavour to comply with ILO Conventions.

In the human rights field, Ethiopia had acceded to or ratified all
core international human rights instruments and at the national lev-
el the proclamations to establish the Human Rights Commission
and Ombudsperson Office had been promulgated recently. Free-
dom of association and other fundamental rights were constitution-
ally guaranteed rights. The implementation of the national poverty
reduction strategy was a priority concern to his Government in the
achievement of a qualitative improvement in welfare, employment
skills and social security schemes and the progress made in this re-
gard was encouraging.

Finally, his delegation solicited the understanding of this Com-
mittee that the delay in the finalization of the draft laws was due to
the complexity of the issues involved that had demanded a continu-
ous dialogue with the social partners. He further requested the In-
ternational Labour Office to enhance its assistance to resolve some
of his Government’s technical expertise constraints.

The Worker members wished to take the Minister’s personal
participation in the discussions of the Committee as a sign of the
importance attached by the Government of Ethiopia to the work of
this Committee. They welcomed the information on the release of
Dr. Taye from six years in jail. They recalled that his case had been
the subject of comments of this Committee and the Committee on
Freedom Association. Dr. Taye was not in jail for conspiring to
overthrow the government by force. He was imprisoned for his
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trade union activities as the President of the Ethiopian Teachers’
Association. They wanted to know whether the Government would
assure them that Dr. Taye could resume his trade union activities
and that the interferences in the work of his union would come to
an end too. They wished the Committee of Experts to follow up
these questions. His release was made possible because of the im-
pact of the ILO supervisory system, which was effective even if a bit
slow.

The Worker members deplored that the Government had not
sent the report due last year for examination by the Committee of
Experts. In the interest of saving the limited time of the Committee
they did not wish to repeat in detail what continued unchanged in
the situation in Ethiopia regarding the outstanding points before
this Committee. They limited themselves to referring to para-
graphs 35-38 of Provisional Record No. 19 of the 89th Session of the
International Labour Conference. Their own statement from last
year was still valid in this case. They only wanted to draw attention
to the findings of a recent ICFTU mission, that in Ethiopia the cli-
mate was not conducive for the functioning of an independent and
democratic trade union movement. They urged the Government to
accept ILO technical assistance in drafting amendments to the leg-
islation.

Turning to the explanations provided by the Government for the
delay in the amendment process, they indicated that even though
consultations were necessary and consensus was desirable, that
could not be used to delay action on the part of the Government on
matters that were its responsibility. It was the Government that had
to fulfil its obligations under the Convention.

The Worker members regretted that, after two decades, there
was no real progress in the implementation of Convention No. 87.
Despite the personal interest shown by the Minister in the work of
this Committee and despite the release of Dr. Taye, everything
spoke in favour of a repetition of a special paragraph in this year’s
report. They noted the Government promised to amend the legisla-
tion shortly and that it would accept the assistance of the Office in
doing so. They would have preferred to have a commitment to do
that before the next session of the Committee of Experts. They re-
gretted that the Government could not meet that deadline. They
wanted to know whether the Government would undertake to do
the necessary work in the next 12 months and to report on this work
to the Conference next year. They also assumed that the Govern-
ment undertook to submit its regular report for the next session of
the Committee of Experts.

The Worker members also urged the Government to cooper-
ate in an investigation by the ILO into the question of the impris-
oned trade unionists mentioned last year. Ethiopian trade union
leaders in Europe also reported new imprisonments of trade
union leaders. This they considered was important for the work of
this Committee. They appealed once more to the Government not
only to comply with recommendations of the Committee but also
to restore genuine trade unions, release all detained trade union
leaders, allow previous trade union leaders and activists to return
to the country, allow these ex-detainees and ex-refugees to re-
sume their trade union work in normal and safe conditions, and to
establish a long overdue independent national commission of in-
quiry into the murder of trade union leaders. They reserved their
position in respect to where the conclusions of the Committee
would be placed.

The Employer members recalled that this case had been the sub-
ject of comments by the Committee of Experts for the past 20 years,
and that the Conference Committee had discussed the case five
times since 1995. They welcomed that the imprisoned President of
the Ethiopian Teachers’ Association, Dr. Taye, was released from
prison. The Government representative had promised to supply the
judgement regarding this case, which would be interesting with re-
gard to the long time the case was pending at court, which, in the
past, were deemed to constitute a non-respect by the authorities to
guarantee due process to detained or accused persons.

The Employer members referred to the requirement of 20 work-
ers as the minimum number needed in an enterprise in order to es-
tablish a trade union, the fact that teachers and public employees
were barred from unionizing, and the Minister’s right to dissolve
registered trade unions, which the Minister did use in the past. They
noted that the Government had made promises since 1994 to intro-
duce the necessary legislative amendments. In this light, the prom-
ise made by the Government representative could unfortunately
not be taken seriously. The Government had in the past failed too
often to comply with its international public law obligations deriv-
ing from Convention No. 87.

Turning to the right to strike, the Employer members said that
their views were well known. It was therefore not necessary to re-
call their position, which was different from the position of the
Committee of Experts on this issue, every time when the Confer-
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ence Committee discussed one of the numerous cases regarding the
application of Convention No. 87.

In conclusion, the Employer members associated themselves
with the conclusions which were proposed by the Worker members.
They still hoped that progress would be achieved on the case, irre-
spective of the negative facts the Conference Committee had expe-
rienced in the past.

The Worker member of Ethiopia indicated that when this case
was discussed in this Committee last year, one of the serious com-
ments made concerned the conviction on charges of conspiracy
against Dr. Taye Woldesmiate, the President of the Ethiopian
Teachers’ Association. His confederation was happy to learn of the
decision of the court. He expressed his confederation’s commitment
to arrange for dialogue between two groups of teachers’ associa-
tions and resolve their unhealthy differences and help them to work
together for the benefit and interest of Ethiopian teachers. He
hoped the ILO would support this endeavour. He supported the
comments of the Committee of Experts calling for respect for the
right of workers, without distinction whatsoever, to join organiza-
tions of their choosing. His confederation had sent to the Govern-
ment proposals for amendments to the law, with a view to removing
existing provisions of the law requiring a minimum of 20 workers
within an enterprise for the formation of a trade union. The Worker
member supported the comments of the Committee of Experts call-
ing for the right of teachers and public servants to form trade unions
that was currently prohibited by Proclamation No. 42 of 1993. His
confederation had sent proposed amendments to the law in this re-
spect. They regretted delays in enacting these needed amendments
and urged once again the Government to speed up the process. He
also agreed with comments of the Committee of Experts calling for
the repeal of the provisions authorizing the administrative dissolu-
tion of trade unions which was a violation of Convention No. 87.
Similarly, his confederation had sent proposed amendments to the
Government. Also in line with the comments of the Committee of
Experts, his confederation had sent proposed amendments to the
Government regarding the current exclusions of important sectors
from having the right to strike as a result of a wide definition of
essential services in the existing law. Sectors such as transport (rail-
ways, urban and inter-urban services and airlines), banks, postal,
telecommunications and fuel stations were defined as essential un-
der the laws. His confederation was of the view that essential servic-
es should be restricted to those whose interruption would endanger
the lives of persons. He indicated that delays in court decisions were
among the major problems faced by Ethiopian workers. The Gov-
ernment should improve the court system for it to be able to render
timely decisions. He appealed for ILO technical support in upgrad-
ing the efficiency of labour courts in the country.

Despite the proposals for amending the labour laws made by his
confederation, in consultations with stakeholders, the process had
taken many years. The Government needed to move faster. En-
couragingly, the draft law had been presented to the Council of
Ministers, but he feared that the setting-up of another ministerial
committee to study it would further delay its enactment. He called
for this process to be speeded up and for the ILO to support this
effort.

The Worker member of Italy indicated that the three Italian
trade union confederations she represented had followed the situa-
tion in Ethiopia for a long time. Because of the time constraints she
did not read her full statement in which she had listed a series of
violations of Convention No. 87 received in the last couple of
months. She expressed her solidarity with the workers and trade
unions of Ethiopia and supported the views expressed by the Work-
er members in this case.

The Worker member of Senegal stated that this case had already
been discussed by the Committee the previous year and, despite its
inclusion in a special paragraph, trade union rights continued to be
violated. Convention No. 87 continued to be ignored and ever-
greater and harsher restrictions imposed on freedom of association.
In this regard, the accusations made by the Committee of Experts
were eloquent. There were numerous shortcomings in the Ethiopi-
an legislation. The constitutional principles relating to the right of
workers to establish and join trade unions were not applied in prac-
tice, and the dissolution of unions remained possible. Teachers and
civil servants were excluded from the application of these rights.
The Government had not shown any sign of good will. This Com-
mittee should ensure that persecutions against workers ceased. For
that reason, it was necessary to include this case in a special para-
graph.

The Employer member of Ethiopia stated that most of the is-
sues raised by the Committee of Experts were very important and
complex. Resolving them would necessitate the overhaul of the
existing labour laws. The Ethiopian Employers’ group had active-
ly participated in the tripartite process for amending the labour
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law. A great deal of the work had been accomplished and the pro-
cess was encouraging despite some difficulties encountered. He
expressed his concern about the delay in finalizing it. He wished to
indicate to the Committee that the situation in his country regard-
ing matters covered by this case had improved significantly. Both
the release of Dr. Taye and the ongoing process of amendment of
the labour law, even if this process was slow, were positive mea-
sures. He could not accept the Committee’s recommendations re-
garding the scope of the right to strike, which appeared to lack
objectivity and did not take into account the specific situation of
his country.

The Government member of Norway, also speaking on behalf of
the Government members of Denmark, Finland, Iceland, Nether-
lands and Sweden, expressed deep concern at the extremely serious
situation for trade unions, and particularly the interference of the
Government in trade union activities. He welcomed the release of
Dr. Taye Woldesmiate, the President of the Ethiopian Teachers’
Association. However, he deeply regretted the fact that he had
been held in preventive detention for six years. He emphasized the
importance of the right of all detained or accused persons, including
trade unionists, to be tried promptly through formal judicial proce-
dures. This involved, in particular, the right to be informed of charg-
es, the right to have adequate time for the preparation of their de-
fence, the right to communicate freely with the counsel of their own
choosing and the right to a prompt trial by an impartial and inde-
pendent judicial authority in all cases. This also had to include cases
in which trade unionists were charged with criminal offences,
whether of a political nature or not, which in the Government’s
view bore no relation to trade union functions. With reference to
the drafting of new legislation over the past seven years, he encour-
aged the Government to forward a copy of the draft legislation to
the Committee of Experts. Finally, he urged the Government to
take all necessary measures to ensure the full respect of the civil
liberties and rights essential for the implementation of the Conven-
tion, and to fully comply with the requirements of the Convention.

The Government representative stated that he had listened
carefully to the comments made by the social partners and that he
valued this opportunity for a constructive and result-oriented dia-
logue. He indicated that, despite the economic, political and social
challenges his country encountered at different levels, the progress
achieved in addressing the Committee’s concern was considerable.
In addition to the release of Dr. Taye, all the other concerns regard-
ing labour issues required a huge task of amending the Labour Law
and the Civil Service Law. He indicated that this process, which in-
volved the social partners, was entering its final phase and the
progress attained so far was significant despite the complexity of
the issues involved and difficulties encountered in reconciling inter-
ests of different groups. Regarding trade union diversity, he said it
was difficult to obtain its acceptance by the Workers’ group as they
indicated last year to this Committee that this would weaken the
solidarity of workers. His delegation could cite many such issues of
controversy in the tripartite process that were delaying the finaliza-
tion of the amendment process. It was his Government’s conviction
that this process would be finalized soon and that most of the issues
of concern would be addressed to the satisfaction of the social part-
ners. In view of the progress underscored, he expected constructive
dialogue, encouragement and understanding from this Committee.
He reiterated his delegation’s concern, expressed in the general de-
bate, regarding the criteria for selecting the individual cases for dis-
cussion in this Committee that his country had continuously been
subjected to. On the allegations made by the Worker members,
these were new to his delegation as well as to this Committee. He
indicated that his Government did not have information on any per-
son detained in connection with the legitimate exercise of trade
union activities. If the Worker members believed they had valid and
substantiated allegations, they would have to be first communi-
cated to his Government.

The Employer members referred to their initial statement on the
case. In the conclusions, the Government must be urged to rapidly
introduce the legislative amendments it had promised, and to report
on them to the ILO. With regard to the statement of the Employer
member of Ethiopia, they clarified that he had made the statement
on his own behalf, not on behalf of the Employer members.

The Worker members indicated that, after hearing what the rep-
resentative of the Government had to say, the arguments that led to
the placement of the Committee’s conclusions in a special para-
graph of its report last year, remained valid. The Government had
to put its house in order for next year’s session of the Conference.
Unless the Government representative could undertake before this
Committee, to do the necessary work to ensure compliance with the
Convention within the next 12 months, they would request for the
Committee’s conclusions to be put in a special paragraph. They also
said that the criteria for the selection of individual cases for discus-
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sions before this Committee were clear and were set in the para-
graphs at the beginning of the report of this Committee.

The Government representative indicated that any progress de-
pended on the cooperation of the social partners. He reiterated his
Government’s commitment to do its best to resolve the outstanding
issues if the social partners would collaborate in this process and
that the ILO would provide assistance.

The Worker members said that in light of the reply given by the
Government representative they requested a special paragraph in
this case.

The Employer members agreed that there was no improvement
in the situation from last year and the understanding with the Work-
er members on this question held true. They wished to hear the pro-
posed conclusions before definitely pronouncing themselves on the
placement of the conclusions.

The Committee took note of the statement made by the Gov-
ernment representative and the discussion which ensued. The
Committee noted that the Committee of Experts has, for several
years now, been commenting upon serious discrepancies between
the national legislation and the Convention. These matters con-
cerned the right of workers, without distinction whatsoever, to
form organizations of their own choosing and the right of these
organizations to organize their activities without interference by
the public authorities and not to be dissolved by administrative
authority. While noting with concern that no concrete progress
had been made on these points, the Committee welcomed the
Government’s desire to receive in-depth technical assistance in
this regard, and made an urgent appeal to the Government to take
measures urgently, so as to ensure full conformity with the provi-
sions of the Convention. The Committee especially insisted that
teachers’ trade union rights be fully respected both in law and in
practice. Welcoming the release of the trade union leader Dr. Taye
Woldesmiate, the Committee nevertheless reminded the Govern-
ment that respect for civil liberties was essential to the exercise of
trade union rights. It expressed the firm hope that the Govern-
ment would no longer have recourse to such grave measures as the
detention of trade union leaders for the exercise of legitimate
trade union activities. The Committee requested the Government
to provide detailed information in its next report, in particular on
any measures taken to give effect to the comments of the Commit-
tee of Experts and to transmit with its report any texts of draft
legislation being considered. The Committee decided to place its
conclusions in a special paragraph of its report.

After a brief exchange of views between the Government repre-
sentative, the Worker members and the Chairperson, it was decided
to place the conclusions of the Committee in this case, in a special
paragraph of its report.

Guatemala (ratification: 1952). A Government representative
indicated his surprise regarding the fact that his country had been
selected in respect to Convention No. 87, since the Committee of
Experts had noted in its report the progress made. He expressed
his satisfaction for the fact that the Committee of Experts and the
Freedom of Association Committee had recognized that amend-
ments to the Labour Code introduced in 2001 complied with many
of its requests, and for the fact that it had mentioned the progress
made in the country regarding the application of trade union
rights. He expressed his country’s commitment to continue to col-
laborate with the supervisory mechanisms of the ILO.

The speaker recognized that the enjoyment of freedom of asso-
ciation in Guatemala had not always been satisfactory, since, from
1954 to 1985, various authoritarian regimes had succeeded each
other and there had been an internal military conflict which had
lasted until 1996 and had been accompanied by the breakdown of
the domocratic constitutional order and of the rule of law. Howev-
er, in 1986, a democratic transition had been initiated, which had
made possible the signing of the Peace Accord of December 1996
and had supported international cooperation. Account had to be
taken of the fact that rebuilding the institutional legal order was a
task requiring years. In this regard, the reforms recently intro-
duced in the country to guarantee the freedom of association and
other labour rights through the amendment of the Labour Code
and the reinforcement of the Ministry of Labour were important.
The speaker stressed that his predecessor had a vast experience
with trade unions and had initiated a movement to defend work-
ers which he would keep up, having defended the workers before
from the Congress of the Republic, the Office of the Ombudsper-
son and the Mission of the United Nations for the Verification of
the Peace Accords (MINUGUA). This had allowed to strengthen
the verification of the respect of labour rights, the decentraliza-
tion and increase of the resources of the Ministry of Labour and
the ability to set up procedures for the registration of trade union
organizations.
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One of the major transformations achieved through this labour
reform was that it had given the Ministry of Labour the capacity to
sanction, that is to facilitate the sanctioning and protection of la-
bour rights through administrative procedures. Last year, on the
occasion of the direct contacts mission made to his country by the
Committee on Freedom of Association, the Committee had quali-
fied this reform as encouraging with a view to the application in law
as well as in practice of Convention No. 87, particularly in Case No.
1970. As an example, the speaker mentioned that in January of this
year a sanctions unit had been created, which had made possible
the imposition of fines to 800 enterprises which had violated the rel-
evant provisions (40 enterprises in January and 350 in May). In this
manner, the Ministry of Labour had increased its efficiency to recti-
fy situations which the labour courts would have taken months or
years to resolve.

For its part, the judicial power was aware that international la-
bour standards were indispensable, which was why in April 2002 it
had requested technical assistance from the ILO and signed a coop-
eration agreement to that effect. Moreover, with the assistance of
the MINUGUA, the Government was reforming the judicial appa-
ratus of the country to strengthen labour justice. In relation to the
fight against labour impunity, the Committee on Freedom of Asso-
ciation had referred to Case No. 1970 in its report of November
2001 and had noted with interest that, prompted by the direct con-
tacts mission, a special unit of the General Ministry, aimed at im-
proving the efficiency of investigations of crimes committed against
trade unionists, had begun to function in June of the same year. He
indicated that the Government reiterated its commitment to con-
tinue to respect the recommendations of the aforementioned mis-
sion and of the Committee on Freedom of Association, as well as
the observations of the Committee of Experts.

To this effect, on 8 February 2002, a high-level labour commit-
tee had been created, integrating ministers and trade union repre-
sentatives of the Popular and Trade Union Action Unit (UASP).
It would deal, amongst other topics, with the new statute of the
public service and the right to strike of state employees, which
would respect the modifications emphasized by the Committee of
Experts, including the repeal of Legislative Decree No. 35-96. In
reference to the comments made by the Committee relative to the
application of section 390, paragraph 2, of the Penal Code, the
speaker confirmed that it had been abridged by the suppression of
section 257 of the Labour Code. Moreover, he emphasized that,
since the peace accords of 1996, the Government had prohibited
the violation of human rights and had promised to construct an
institutional democracy that would guarantee the effective exer-
cise of human rights and fundamental liberties, including freedom
of association. Aware that the respect of labour standards and
rights was not only guaranteed through sanctions but also through
initiatives, the speaker indicated having rewarded the Association
of Corporations of Exporters of Non-Traditional Products for the
concern it had shown regarding labour rights. It also resorted to
dialogue with social partners which the Government remained
ready to favour through tripartism, and specifically with the tech-
nical assistance of the ILO. The speaker hoped that, like the direct
contacts mission and the Committee of Freedom of Association,
the Committee would note with satisfaction the progress made in
the country.

The Employer members observed that the Government had
showed its preparedness to take appropriate measures following
the comments that had been formulated in previous years by the
Conference Committee, the direct contacts mission in 2001 and the
discussions held in the Conference Committee. The Government
had amended its legislation, which had been the subject of a long
list of criticisms by the Committee of Experts. The Committee of
Experts had noted the legislative amendments with satisfaction,
which represented the expression of highest appreciation. Most of
the amendments requested by the Committee of Experts in the past
had referred to the right to strike. The Employer members were of
the opinion that the Government would not have been obliged to
introduce these amendments to comply with the provisions of the
Convention, since it was the well-known employers’ position that
the right to strike did not derive from this Convention. It was, how-
ever, to the Government’s discretion to decide upon its national leg-
islation.

Only two issues remained the object of criticism by the Commit-
tee of Experts. The first issue concerned the requirement of being
of Guatemalan nationality to be eligible to join the trade union ex-
ecutive committee. The Employer members noted the Govern-
ment’s indication that this requirement derived from the Constitu-
tion. Although it would take time to amend the Constitution, it was
nonetheless possible. The Employer members observed that the
Government representative had not given any indication in this re-
gard. The second point criticized by the Committee of Experts re-
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ferred to the requirement to be actually working in the enterprise
or occupation in order to be eligible for trade union office. This
provision was also known from other countries. Nevertheless, it was
contrary to freedom of association, since it clearly was for the trade
unions (and the employers’ association) to determine who should
take office. The Employer members believed that this had to be
introduced in the national legislation.

Turning to the Committee of Experts’ view on the right to strike,
including its definition of essential services, the Employer members
recalled their position that the right to strike did not derive from the
Convention. In this regard, they did not support the Committee of
Experts.

As to the practical application of the Convention, the Employ-
er members observed that the prevailing political climate, charac-
terized by administrative repression of trade unions, did not pro-
mote the exercise of trade union rights. The existing unfavourable
political climate should therefore be reflected in the conclusions
of the Conference Committee. The Employer members indicated
that employers’ associations were also the object of administrative
harassment. A complaint had been submitted by some employers’
associations and the Committee on Freedom of Association
would examine it in the future. In conclusion, the Employer mem-
bers did not consider the Convention to be applied in practice.
Therefore, the Government had to take appropriate action to al-
low social partners to exercise their rights enshrined in Conven-
tion No. 87.

The Worker members thanked the Government representative
of Guatemala for his explanations. This case had been on the agen-
da of this Committee since the 1980s. Given the fact that the situa-
tion was still far from being in conformity with the Convention, the
Worker members considered it necessary to discuss it once again.
The peace agreements signed in Guatemala in 1996 seemed to per-
mit a passage to a new stage in the process of the pacification of the
country. Unfortunately, genuine peace was possible only if social
justice was guaranteed. But over the past few years, it appeared that
social justice had not been necessarily respected. The exercise of
freedom of association was almost systematically hampered. Fol-
lowing numerous cases of violation of freedom of association and
multiple complaints examined by the Committee on Freedom of
Association over the past few years, a direct contacts mission visit-
ed Guatemala in April 2001. This Committee once again discussed
the case at the 89th Session of the International Labour Confer-
ence. Since then, Ms. Hilani, special representative of the Secre-
tary-General of the United Nations, visited Guatemala in order to
analyse the delicate situation of human rights, particularly trade
union rights. In addition, over the past few months, other violations
of the Convention, had been reported to the Committee on Free-
dom of Association.

In its latest report, the Committee of Experts highlighted legisla-
tive matters and problems of practical application of the Conven-
tion. Regarding the legislation, certain gains obtained by the adop-
tion by the Congress of the Republic of Legislative Decree
No. 13-2001 of 25 April 2001 and Legislative Decree No. 18-2001 of
May 2001 led to progress on certain points. However, the Commit-
tee of Experts pointed out that other legislative provisions were still
not in conformity with the Convention. Moreover, it requested par-
ticulars on the essential aspects related to the exercise of freedom
of association which concerned provisions of the Penal Code im-
posing penalties of imprisonment on anyone engaged in acts paral-
ysing or disrupting the running of enterprises which contributed to
the economic development of the country. Reference was also
made to compulsory arbitration without the possibility of resorting
to a strike in public services which were not essential in the strict
sense of the term.

Regarding the application of the Convention in practice, the nu-
merous cases examined by the Committee on Freedom of Associa-
tion which were referred to in the Committee of Experts’ report
and evaluated by the direct contacts mission in the country, were
unfortunately eloquent. These concerned in particular acts of anti-
union discrimination, threats and violence against trade union lead-
ers, violation of rights to bargain collectively and searches of trade
union premises.

Regarding the murders of trade union leaders reported in Case
No. 1970, the Worker members pointed out that the Committee on
Freedom of Association concluded last March that it was important
that the procedures relating to acts of discrimination should ad-
vance rapidly, since excessive delay was equivalent to a denial of
justice. The Committee of Experts emphasized that trade union
rights could be exercised only in a climate which was free of vio-
lence and pressure. It expressed the very firm hope that the Gov-
ernment would make every effort to ensure the effective obser-
vance of human rights and of fundamental freedoms essential to the
exercise of trade union rights.
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The Worker members wondered whether it was possible to guar-
antee fundamental human rights in circumstances where the work-
ers’ organizations were subject to searches, threats, dissolutions
and where the right to strike was systematically under attack.

The Worker members shared the request reiterated by the Com-
mittee of Experts for the Government to ensure the application of
the principles of the Convention. The Government should, without
delay, take the necessary measures with a view to ensuring the fol-
lowing:

— amendment, without further delay, of legislative provisions
which infringed the provisions of Convention No. 87;

— the provision, as early as possible, of the information requested
by the Committee of Experts as regards legislative provisions
concerning arbitration and those of the Penal Code concerning
penalties of imprisonment in the case of acts paralysing or dis-
rupting the running of enterprises which contributed to the eco-
nomic development of the country;

— the provision of a genuine protection of trade union leaders and
their activities to ensure them of a climate of peace and security,
that guaranteed an impartial, rapid and efficient judicial system
and reinforced the social dialogue;

— the lifting of the impunity protecting the perpetrators of physical
and intellectual anti-trade unions acts, which included numerous
cases of threats against trade union leaders.

The Worker members recalled that the Preamble to the ILO
Constitution emphasized that genuine peace could be established
only if it was based on social justice. Social justice depended on the
free exercise of a fundamental right, freedom of association, which
in turn was closely related to the effective observance of human
rights and fundamental freedoms.

The Worker member of Guatemala stated that many of the
members present at this meeting had witnessed and heard, to the
point of saturation, constant denunciations of violations of the hu-
man rights of Guatemalan workers, especially those pertaining to
freedom of association. He therefore thanked the Committee on
Freedom of Association for sending a direct contacts mission last
year in order to verify in situ the effect given to the recommenda-
tions of Case No. 1970. This case, which was far from being an iso-
lated one, related, among other allegations, to acts of violence,
death threats, assassinations, breaking and entry, and attempted
abductions, acts of anti-union discrimination, physical aggressions
and other violations. The Committee on Freedom of Association
had expressed itself carefully on this tragic situation and had stated
that it had been profoundly concerned by the excessive length of
the proceedings which amounted to a denial of justice. If one day
justice were done, it would often be after about three to eight years
of slow, non-transparent and exhausting procedures destined to dis-
courage and destruct the unions which had become distrustful of
the law, justice and democracy. No doubt, the workers did not ig-
nore the legal and theoretical reforms which had been mentioned
on the occasion of the direct contacts mission and introduced by
Legislative Decrees Nos. 13 and 18 of 2001 by which the Labour
Code had been amended. However, these reforms had been intro-
duced and approved without consulting the trade union movement,
contrary to Convention No. 87 and the requests that the ILO had
formulated already many years ago. Moreover, they had not led to
the introduction of the fundamental changes that had been hoped
for and that the national trade union movement had incorporated
in the draft reform of the Labour Code to which the previous La-
bour Minister had adhered at the 88th Session of the Conference.
Since the democratic transition had started in Guatemala, eight la-
bour ministers had participated in this Committee, conscious of the
tragic conditions surrounding the trade union movement of Guate-
mala especially in the sectors of agriculture, textiles and public ser-
vice at the municipal level. The anti-union dismissals, like those
complained of in Case No. 1970, remained unpunished in spite of
the court orders of readmission. The ministers in charge of imple-
menting the law did not have the necessary support from the police
to oblige the employers to execute the court orders but did have
such support when it came to proceeding with the removal of work-
ers. The exclusion and privileges were reprehensible and justice
delayed was no justice at all. The suffering inflicted upon workers
by the violation of freedom of association was not demonstrated
only in Case No. 1970, since the Committee on Freedom of Associ-
ation had heard a whole series of denunciations of violations of
Convention No. 87, namely for unjustified dismissals with use of
force, abductions and death threats of trade union leaders, and as-
sassinations which had been left unpunished. In the public sector,
the Government had issued a government agreement (No. 60 of
2002), which prohibited not only strikes but also collective bargain-
ing in this sector, in order to satisfy the commitments made towards
the International Monetary Fund. The corruption and impunity
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prevailing in the country manifestly put into question the legitimacy
of democratic institutions and severely hurt the Guatemalan trade
union movement. The speaker thanked the various solidarity mis-
sions of the trade union movement all over the world, and asked for
the inclusion of his country in a special paragraph.

Another Worker member of Guatemala referred to pages 267-
269 of the Committee of Experts’ report and stated that the
amendments to the Labour Code aimed at adapting its provisions
to the Committee of Experts’ recommendations did not signify
that freedom of association was respected in the country. Indeed,
the country had not yet adjusted its legislation on all the recom-
mended points. More particularly, it was necessary to repeal the
provision of the Penal Code (section 390(2)) imposing a penalty of
imprisonment of 1-5 years for anyone engaged in acts aimed at
paralysing or disrupting the running of enterprises which contrib-
uted to economic development of the country, with the intention
of causing damage to national production. Similarly, it was neces-
sary to repeal the requirement of compulsory arbitration before
resorting to a strike in public services such as public transport and
energy provision, which were not essential in the strict sense of
the term, as well as the prohibition of inter-union sympathy
strikes. He underlined the fact that the Government had submit-
ted a series of amendments to the Labour Code which were preju-
dicial to workers, in that they were denaturalizing the procedural
labour law, enlarging the powers of judges and jurisdictional func-
tions of the Ministry of Labour, thus worsening the labour rights
situation. Freedom of association only existed on paper, since in
practice, workers were victims of dismissals and changes that
worsened their conditions of work. The lack of conformity of the
national legislation with the international instruments was a viola-
tion of Convention No. 87: workers could not establish trade
unions, public and private employees were victims of persecutions
and threats for their union activities, and certain workers had to
wait for more than seven years to be reinstated in their jobs, hav-
ing been dismissed without a valid reason. In this climate of labour
impunity, three workers of the enterprise “Exacta S.A.” had been
murdered by the national police, and the Public Prosecutor had
failed to prosecute those responsible, claiming there was insuffi-
cient proof of their guilt. All these allegations were submitted in
cases Nos. 2017 and 2202 treated by the Committee on Freedom
of Association. The speaker suggested that this Committee should
include the case of Guatemala in a special paragraph of its report.

The Worker member of the United States wanted, before pro-
ceeding with his intervention, to respectfully acknowledge the trag-
ic passing away of Juan Francisco Alfaro, former Guatemalan La-
bour Minister and former General Secretary of the United Trade
Union Confederation of Guatemala. His death was an irreparable
loss for the inter-American and international labour movement. In
spite of the conventional wisdom that somehow Guatemala had
improved due to the 2001 labour law reforms and due to the inter-
ruption of the continued review of this country under the United
States General System of Trade Preferences, Guatemala’s viola-
tions of Convention No. 87 had only worsened. The right to strike in
the rural sector could be undercut by the power of the executive to
proscribe work stoppages which seriously affected the economic
activities essential to the nation. Despite the reform of section 255
of the Labour Code, a judge still had the power to despatch the
police to guarantee strike replacement as a “precautionary mea-
sure”. The new section 216 required written proof of the will of 20
or more workers to form a union, thus making for a written disclo-
sure of pro-union activists and imposing a literacy requirement. The
Labour Code imposed a potentially prohibitive threshold of 50 per
cent plus one of all workers in an entire industry to achieve industri-
al union recognition. Section 233 increased the requirement from
two to four unions to form a federation and from two to four feder-
ations to form a confederation. Finally, the new section 379 impos-
ing liability on individual workers for legal damages resulting from
a strike or other collective action created a chilling effect. More im-
portantly, de facto violations of Convention No. 87 persisted due to
the state of general impunity for the perpetrators of assassinations
and death threats directed against Guatemalan trade unionists, in-
cluding José Pinzon who had fortunately survived and was present
today. This was reflected in paragraphs 85-89 of the November 2001
Report of the Committee on Freedom of Association (CFA). The
Guatemalan Labour Justice system condoned this general state of
impunity with respect to anti-union discrimination as the Commit-
tee on Freedom of Association had concluded in paragraph 91 of its
November 2001 report, noting the findings of the ILO contacts mis-
sion of 2001. The Guatemalan Labour Ministry itself had admitted
in November of last year that very few cases of anti-union dismiss-
als had been sanctioned with financial penalties, even fewer of
which had been actually paid. He joined with the other members in
calling for a special paragraph in this case.
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The Worker member of Norway spoke on behalf of the workers
in the Nordic group, who were well acquainted with the oppression
of Guatemalan workers by their own Government. Trade unions in
Guatemala sent to the Nordic national organizations frequent mes-
sages of murders, death threats and serious injuries. On paper the
situation might look better as issues earlier raised by the Commit-
tee of Experts seemed to have been settled through a number of
legislative decrees adopted by the Guatemalan Congress, thus
bringing the Labour Code more into conformity with Convention
No. 87. There were however still provisions which were not in con-
formity with the Convention and she shared the Committee of Ex-
perts’ concern that provisions in the Penal Code might still have full
effect in spite of the same provisions having been repealed from the
Labour Code. This related, for instance, to provisions giving the
right to arrest and put on trial anyone publicly attempting a strike
or unlawful work stoppage. The Government had just provided as-
surances on this matter and she looked forward to seeing a change
in practice on the part of the Government. Her greatest concern,
however, was whether all these new provisions were just lip service.
Workers were being threatened, assassinated, and still dismissed for
attempting to set up unions, and bargain collectively. The labour
courts were ineffective and cases brought before them could drag
on for up to five years. The labour inspectors, far from ensuring
respect for workers’ rights, were often more likely to persuade
workers to renounce their rights. In some cases when the workers
requested the inspection of the workplace, the inspectors called the
employers in advance to warn them of their visit. These days the
State itself was guilty of serious violations of labour rights. One
hundred seventy workers had been fired in the National Banco
Crédito Hipotecario with immediate effect and without consulting
the judge in charge of reviewing the institution. In order to avoid
communication between the workers and the union, telephone
lines and internal electronic mail had been cut and the number of
guards had been doubled. In the export processing zones the firms
established were notorious for anti-union behaviour and there were
no collective agreements for any of the more than 80,000 workers in
this sector. Workers who attempted to organize a union were fired
immediately. Factories were moved to a new location or given a
new name so that workers who wished to organize could be dis-
missed and new more compliant workers hired for the same jobs.
She fully shared the concerns of the Committee of Experts regard-
ing murders, acts of violence and death threats against trade union
members as reported by the Committee on Freedom of Associa-
tion. Through cooperation with organizations like UNSITRA-
GUA, it had been demonstrated that discrepancies between the
newly adopted legislation and the practices of the Government
were worse than outsiders were able to comprehend. A country
that characterized itself as democratic and had ratified all ILO core
Conventions could not allow such actions to take place. This
showed lack of respect for the ILO, and contempt towards Guate-
malan workers and their fundamental rights. This Committee must
urge the Government of Guatemala to bring its practice into con-
formity with both Convention No. 87 and its own labour legislation.
The situation was so serious that she joined the other members in
asking that Guatemala be included in a special paragraph.

The Worker member of Brazil recalled that this case had already
been discussed by the Committee on eight occasions. The peace ac-
cord announced in 1996 had created the hope that Convention
No. 87 could finally be fully applied in Guatemala. However, since
that date, anti-trade union acts had not ceased to increase. He stat-
ed that it must be concluded, in the light of the comments made by
the supervisory machinery, that the peace accord did not have any
effect in the world of work. The Congress of the Republic of Guate-
mala had begun a reform of the Labour Code just before the begin-
ning of the 2001 session of the Conference, and had thus modified
many sections that were the object of comments made by the Com-
mittee of Experts. However, many of the criticized sections re-
mained unchanged, in particular: the imposition of compulsory ar-
bitration (Decree Law Nos. 71-86 and 35-96), the decree
maintaining the surveillance service upon the creation of a trade
union which could be the source of the interference by the execu-
tive authority, the restriction of the participation of foreign workers
in the executive committees of trade unions; the requirement of a
minimum number of workers for the formation of a trade union,
which remained higher than that accepted by the Committee on
Freedom of Association; the authority given to the Executive in the
registration of trade unions; and the numerical requirements for the
creation of federations and confederations. Furthermore, the pro-
tection of elected leaders provided for by the amended section 209
of the Labour Code remained insufficient to ensure the application
of Article 11 of the Convention. Regarding the possibility of inter-
ventions of judicial and executive authorities in the exercise of the
right to strike in the essential public services sector (section 243 of
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the Labour Code), while the amendments introduced appeared to
have reduced the scope of this intervention, the Committee of Ex-
perts had not specified to what extent the situation had actually
changed. The power left to the Executive in this field made it easily
conceivable that the police forces would continue to limit the exer-
cise of the right to strike. Moreover, he recalled the frequency with
which trade union leaders were threatened, intimidated or de-
tained. The Committee on Freedom of Association had indicated in
this regard that the frequent imprisonment of leaders in these cir-
cumstances was typical of a restricted situation of freedom of asso-
ciation. Finally, he emphasized, as was done by the direct contacts
mission and as was also brought out by the numerous complaints
filed to the Committee on Freedom of Association, the slowness
with which justical decisions were rendered. In this respect the
Committee on Freedom of Association had specified that late jus-
tice was a denial of justice. Under these circumstances, the Govern-
ment should take real action, including measures of judicial reform,
so as to ensure the effective application of the rights and principles
contained in international Conventions that it had undertaken to
respect. The speaker supported the request made to include the
case in a special paragraph.

The Worker member of Spain stated that in this case the Com-
mittee found itself faced with a typical and frequent situation of a
discrepancy between legislation and reality. The legislation reflect-
ed in the first paragraphs of the report was due in part to the direct
contacts mission headed by the ILO, which in fact had proved to be
efficient in changing the legislation, but not the reality. This resulted
in a manifest hypocrisy, for legislation that was not reflected in real-
ity was a dead letter. The reality included, in the constant violation
of trade union rights on all levels, the infringement of the right to
strike and social injustice. Contrary to what had been stated by the
Employer members, the speaker affirmed that the right to strike
was covered by the Freedom of Association and Protection of the
Right to Organise Convention, 1948 (No. 87), and the Right to Or-
ganise and Collective Bargaining Convention, 1949 (No. 98), and
along with the right to bargain collectively, constituted one of the
pillars of trade union rights. The systematic violation of the right to
strike in Guatemala was due in part to the imposition of compulso-
ry arbitration. In this respect, the speaker demanded that this coun-
try be included in a special paragraph.

The Government member of Mexico stated that since the previ-
ous session of this Committee, when the Government of Guatema-
la had been invited to report on the application of the recommenda-
tions made by the Committee of Experts, the Government had
observed progress in the reform of the Labour Code introduced by
the Guatemalan Congress to bring the national legislation in line
with Convention No. 87 and, in particular, to comply with the re-
quests that had been formulated by the Committee for a long time.
She welcomed that the Experts had mentioned in their report the
amendments to the Labour Code which had allowed to adapt inter-
nal legislation to the aforementioned instrument. She also noted
with interest the commitment of the Government of Guatemala to
continue the implementation of this reform and to give workers the
necessary means to effectively exercise their labour rights. As in the
previous year, the speaker asked that the progress mentioned by
the Committee of Experts and confirmed by the direct contacts mis-
sion be included in the conclusions of this Committee. She encour-
aged the Government of Guatemala to maintain its close collabora-
tion with the Office and with the supervisory bodies of the ILO, in
the aim of obtaining a true guarantee of the respect of labour rights
in the country.

The Worker member of Colombia stated that Guatemala was a
country in which 75 per cent of the population was concentrated in
the rural area, of which almost 80 per cent lived under the poverty
threshold and many died of starvation. Sixty-seven per cent of the
population worked in the informal sector. He stated that though it
was certain that the Committee of Experts had welcomed the fact
that the Government of Guatemala had harmonized its labour leg-
islation with the instruments of the ILO, it was no less certain that
in the present day, complex situations preventing the full develop-
ment of freedom of association in Guatemala still prevailed. Specif-
ically, last year, the Government had expressed its respect to the
supervisory bodies of the ILO and had acknowledged the need to
improve labour conditions in the country. Despite this, words did
not always coincide with facts, which was why Guatemalan workers
did not stop asking for assistance from the global trade union move-
ment in the struggle against anti-trade union acts such as the break-
ing and entering of trade union premises and the detention, disap-
pearance and assassination of trade unionists. The Workers were
used to hearing in this forum promises from the Government repre-
sentatives according to which legislation would be brought into
conformity and workers’ rights would be protected. Unfortunately,
years went by and the situation remained the same. For this reason
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the Government of Guatemala should take the necessary measures
to answer the workers’ requests and fully ensure the right to estab-
lish organizations, to bargain collectively and to strike. Nowadays,
poverty, unemployment and social instability have aggravated, the
number of poor and marginalized people has increased and the
number of rich people has decreased.

The Government representative, after having listened to the
Worker and Employer members, reiterated his previous statement
and stressed, more specifically, that his country was about to leave
behind an exclusionary political system that had persisted for more
than 100 years, and had given rise to the internal armed conflict,
which was why there was no easy way to eradicate the culture of
confrontation persisting between social partners, on the one hand,
and between social partners and the institutions on the other. In
respect of what had been put into question, he referred again to the
concrete measures already take by the Special Prosecutor consti-
tuted in order to punish crimes perpetrated against trade union
leaders, to the creation of the Sanctions Unit responsible for ensur-
ing workers’ rights and to the labour law reform. He added that in
this effort, his Government had invited the Special Representative
of the Secretary-General of the United Nations for the Human
Rights Defenders and had undertaken a policy of human rights rep-
aration under which the State had spent a huge amount in order to
compensate numerous workers of the Ministry of Culture who had
been unfairly dismissed. The speaker again stressed on social justice
and the need to rely on ILO technical assistance in order to imple-
ment international Conventions. Finally, he referred to: the amend-
ments that were still pending and had been requested by the Com-
mittee of Experts, concerning the requirement to be of Guatemalan
nationality in order to participate in the creation of an executive
committee of a trade union and the obligation to be a worker of an
enterprise or of the concrete economic activity to be eligible as a
trade union leader; as well as the doubts expressed concerning the
enforcement of section 390, paragraph 2, of the Penal Code. He
stated that his Government had committed itself to submit these
points to a tripartite committee, by virtue of the Tripartite Consul-
tation (International Labour Standards) Convention, 1976
(No. 144).

The Worker members stated that they could not but observe the
existence of serious problems related to the application of Conven-
tion No. 87 in Guatemala and the criminalization of trade union
activities. The infringements noted concerned the application of the
Convention in law as well as in practice. Urgent measures had to be
taken. Regarding the legislation, the Government must take steps
to amend without delay the provisions violating respective Articles
of Convention No. 87 and the right to strike as recognized by the
Committee on Freedom of Association; to provide at the earliest
possible date the information requested by the Committee of Ex-
perts concerning the provisions of the Penal Code imposing com-
pulsory arbitration and a penalty of imprisonment in case of paral-
ysing or disrupting the running of enterprises which contributed to
the economic development of the country. Regarding the applica-
tion of the Convention in practice, the Government must prove a
true will to protect trade union leaders and their activities, by ensur-
ing a climate of peace and security, as well as the existence of an
impartial, rapid and efficient judicial system, and reinforcing social
dialogue. Finally, the Government must lift the impunity which pro-
tected the perpetrators of anti-trade unions acts, which included
threats against the physical integrity of persons and manslaughter
of trade union leaders. Taking into account this difficult and even
tragic situation, as well as the absence of real improvements, the
Worker members requested that this case be included in a special
paragraph and that the Employer members consider such a possi-
bility.

The Employer members stated that this case had two sides: on
the one hand, the Committee of Experts had noted considerable
progress in its comment under the Convention and in the General
Report, and on the other hand, there remained action to be taken
by the Government in order to fully comply with the Convention.
With regard to the progress achieved, the statements of the Worker
members were somewhat strange. The Worker members usually
praised the Committee of Experts for their knowledge, wisdom and
objectivity. During this discussion, the Workers had adopted a dif-
ferent attitude. The Employer members agreed, however, that the
continuing state interference with trade union affairs was not ac-
ceptable. The Government had to take the necessary measures and
the Employer members noted the Government’s preparedness to
undertake the necessary amendments to the legislation. They said
that legislative action in relation to the right to strike was not need-
ed from their point of view. The Government, however, had to en-
sure the application of the Convention in law and practice. They
recalled that the signed peace agreement could not immediately
bring to an end a civil war that had lasted over decades. Moreover,
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they believed that not every problem could be solved by the adop-
tion of legislation. A trade union-friendly culture had to be estab-
lished, which would take time. In conclusion, the Employer mem-
bers disagreed with the Worker members’ request to place the
Conference Committee’s conclusion in a special paragraph. In the
light of the legislative amendments which marked a considerable
progress, it went against the established tradition of this Committee
to include in a special paragraph, a country which had previously
been considered as a case of progress by the Committee of Experts.

The Committee took note of the statement made by the Gov-
ernment representative and the discussion which took place there-
after. The Committee welcomed the positive measures taken dur-
ing and shortly after the ILO direct contacts mission which took
place in the country. The legislative decrees adopted on this occa-
sion had allowed to eliminate some of the obstacles to the applica-
tion of the Convention which had been raised by the Committee of
Experts over many years. Nevertheless, the Committee observed
that difficulties subsisted in respect of the eligibility requirements
for trade union officers. It requested the Government to rapidly
take measures to lift these obstacles to the application of the right
of trade unions to elect their representatives freely, recognized by
Article 3 of the Convention. The Committee also noted with con-
cern that new cases had been submitted to the Committee on Free-
dom of Association, both by workers’ and employers’ organiza-
tions. These cases revealed significant difficulties for workers’ and
employers’ organizations in the practical exercise of their activities,
due in particular to the acts of violence committed against their
members. Recalling that the respect of civil liberties was essential
for the exercise of trade union rights, the Committee expressed the
firm hope that the Government would take the necessary measures,
in close collaboration with the social partners so that workers’ and
employers’ organizations could exercise their activities in a climate
free from violence and that the Convention could be fully applied
both in law and in practice. The Committee requested the Govern-
ment to provide detailed information in its next report for examina-
tion by the Committee of Experts.

The Worker members deplored that there could not be a con-
sensus in favour of the inclusion of this case in a special paragraph
of the Committee’s report.

Swaziland (ratification: 1978). A Government representative
thanked the ILO for the technical assistance it provided his Gov-
ernment which had resulted in the adoption of an amended Indus-
trial Relations Act. He wanted to indicate at the outset that his
Government had also taken steps to initiate social dialogue in the
country, as had been urged by the Committee of Experts.

He recalled that the Committee of Experts had raised two ques-
tions in respect to the application of the Convention, in his country.
The first concerned the right to organize of the prison staff in de-
fence of their economic and social interests. The second concerned
the dispute resolution procedures which accoring to the Committee
of Experts were too long. The adoption of the amended Industrial
Relations Act incorporating changes under sections 40(13) and 52
as a result of the technical assistance received from the ILO, had
been noted with interest by the Committee of Experts.

In respect of the request of the Committee for the amendment
of the legislation in order to decrease the length of compulsory dis-
pute settlement procedures provided in sections 85 and 86, read
with sections 70-82, of the Industrial Relations Act, he indicated
that the purpose of the dispute settlement procedure was not to
prohibit strikes, but to permit alternative resolution of the question
before resorting to the ultimate measure of a strike. He recalled
that no law was perfect and that these provisions were not engraved
in stone. He hoped that this Committee, as well as the Committee
of Experts, would appreciate the efforts his Government was mak-
ing to conform to the requirements of the Convention. He request-
ed the Office to assist the Governmen by providing a copy of the
General Survery on Freedom of Association of 1994.

The Employer members stated that this case was a familiar one
that the Committee had been discussing since the mid-1980s and
every year since 1996. They indicated that there were three issues
involved. The first concerned the lengthy procedure and complicat-
ed balloting requirement to hold a peaceful protest. The Commit-
tee of Experts had noted with interest the changes made in the Gov-
ernment’s laws in both respects and requested reports on the
practical application of section 40 of the Industrial Relations Act.
In paragraph 113 of the General Part of the report, the Committee
of Experts included Swaziland for Convention No. 87 in the list of
cases of progress and this Committee should take note of that fact.

The second issue related to the denial of the right to organize
prison staff. They indicated their agreement with the Committee of
Experts that such prison staff could not legitimately be considered
as part of the armed forces and thus were excluded by the law. The
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Committee of Experts had also concluded that there could be re-
strictions on their right to strike. The Employer members noted this
and indicated that this Committee did not have to deal with this
question in its conclusions.

The third issue concerned the lengthy procedure required be-
fore there could be a legal strike. The Experts provided no proce-
dural information on the process other than regarding its length.

The Employers’ well-known view meant that these details relat-
ing to the right to strike could not be taken up in the conclusions to
this case. Clearly, there was no one size fits all answer to this ques-
tion. Since the last time the Committee discussed this case there had
been some steps forward and the Committee could only be encour-
aged by these positive steps and urge the Government to keep them
up.
The Worker members pointed out that Swaziland had ratified
Convention No. 87 24 years ago. Given the serious violations noted
regarding the exercise of the freedom of association, this case had
been discussed by the Committee since 1996. It presented more
specifically a problem regarding the unionization of prison workers.
Despite the adoption of Act No. 8 of 2000, modifying many sections
of the Act on labour relations, the limitations on the freedom of
association and on the right to strike persisted. As such, prison
workers did not enjoy the right to organize, which undermined the
right to strike of this professional body. The adjusting of the Act
regulating trade unions and prison workers was thus necessary, all
the more so since this corporation contained particularities which
required its personnel to be unionized.

The compulsory procedure prior to a strike had been qualified
by the Committee of Experts as a particularly heavy procedure.
This procedure was clearly in contradiction with Article 3 of the
Convention and aimed to discourage all strikes. The probable ob-
jective was to silence trade unions, and in the long run, to make
them disappear. A reduction in the length of the compulsory proce-
dure prior to a strike thus was indispensable to ensure a better exer-
cise of the fundamental public liberties that were the freedom of
association and the right to strike. The Government thus had to
proceed with amendments to legislation regarding the right to orga-
nize of prison workers and concerning the settlement of disputes so
as to ensure the observance of the Convention and guarantee the
freedom of expression of prison workers in particular and of trade
unions in general.

The Worker member of Swaziland stated that the correctional
service employees were still denied the right to form and join orga-
nizations of their choice for collective bargaining purposes. The
strike procedure was still too long so that it effectively impeded this
right, as it had been when the Committee had advised the Govern-
ment to shorten the period in question. The civil liability clause still
existed and remained a threat and an impediment to workers from
addressing their socio-economic issues by way of protest action. In
short, in the last year, the attempts made by both employers and
workers to amend the law, within the Labour Advisory Board, were
always undermined by the Government.

He recalled that Swaziland was appearing before the Committee
for the seventh consecutive year for continuous violations of free-
dom of association, evidencing the obstinacy of the Government.
As in the past, the Government had made a host of promises to the
Committee that it had not kept. Tripartite advice to amend laws was
ignored. On the contrary, the Government had arbitrarily come up
with the 1996 Industrial Relations Act that had criminalized indus-
trial relations. Having obtained the assistance of the technical team
of the ILO, it failed to amend the Act to render it in conformity with
the Conventions. The Government turned a deaf ear to advice that
was given to it for several years not to use the emergency orders and
decrees against workers and particularly the Public Order of 1963
and section 12 of the 1973 decree. No reports had been made by the
Commission of Inquiry established to look into the death of a 16-
year-old schoolgirl shot by the police during a peaceful demonstra-
tion of the SFTU and into the abduction of the Secretary-General
of the SFTU. Despite the adoption of the Industrial Relations Act
2000 under the pressure of this Committee’s special paragraphs and
the possibility of loss of trade benefits under the United States sys-
tem of preferences, several developments took place in the country.
Mass meetings of workers were banned. Workers were detained
and charged for leading peaceful demonstrations and brutalized for
participating in them. They were denied the right to address press
conferences and the right to present petitions. He stated that there
could not be any workers’ right without broader human rights and
civil liberties and that neither could exist nor be sustainable without
freedom of association.

The speaker considered that even though the Industrial Rela-
tions Act 2000 was largely in conformity with the Convention, it was
null and void in the eyes of the authorities because it contradicted
the provisions of the 1973 State of Emergency Decree that was the
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supreme law of the country. This view was confirmed by subsequent
developments. The Government passed Decree No. 2 of 2001 that
usurped all fundamental rights and was later repealed due to na-
tional and international outcry. The Government later introduced a
bill to prevent head teachers in schools from joining the teachers’
union. There was also a media council bill designed to muzzle the
media and freedom of expression that was still under consideration.
Before May this year the executive officer of his union was called
and warned not to criticize the Government. Since then, the Gov-
ernment had published a new Internal Security Bill that proposed
many draconian constraints and restrictions such as the prohibition
of announcements of strikes, and characterizing strikes as economic
sabotage. The improvements of the labour laws were simply re-
versed by other statutes. In effect this was like a situation of perma-
nent state of emergency. Despite Swaziland’s ratification of six of
the eight ILO core Conventions, the African Charter and Peoples’
Right, the African Union Constitutive Act, despite its membership
of the United Nations, OAU and the Commonwealth, it was revert-
ing to de-humanizing and archaic laws.

With a view to finding a lasting solution, he called for the ILO to
send a tripartite high-level political mission to the country to meet
with the authorities in order to impress upon them the urgency of
amending the laws in question and of respecting the laws in prac-
tice.

The Worker member of South Africa stated that the context in
which this case concerning Convention No. 87 was being discussed
was set out in Chapter 2 of the Digest of Decisions of the Commit-
tee on Freedom of Association. It was clearly stated in paragraph 33
of this Digest that the rights conferred upon workers and employers
must be based upon civil liberties enunciated in the Universal Dec-
laration of Human Rights, and the absence of these liberties re-
moved all meaning from the concept of trade union rights. In para-
graph 34, it was indicated that a system of democracy was
fundamental for the exercise of trade union rights. Swaziland was
far from being a democracy. The 1973 decree, which was still in
force, banned political parties and had suspended the Bill of Rights
contained in the independence Constitution. As a result, trade
unions took up the role of fighting for human and trade union
rights. If progress was said to have been made in labour legislation
without any progress on civil liberties, this constituted no progress
at all. Despite Article 8(2) of the Convention, which states that na-
tional law should not impair guarantees provided for in the Con-
vention, the Government in Swaziland had been using security laws
to do just that. The Internal Security Bill, which was intended for
terrorists, severely crippled trade union activities and denied free-
dom of association.

He recalled that this case had been discussed in this Committee
for several years. The Government had been promising the adop-
tion of legislation that would be in conformity with the require-
ments of the Convention. The Committee had been pressing for the
right to organize of the staff of correctional services, while recogniz-
ing the possible limitation of their right to strike. The Government
had to give justifiable replies to the comments of the Committee of
Experts. The Committee had also requested amendments to the
legislation in respect to the grievance procedure before strikes. As a
result, he considered that the Committee should remain seized of
this case through a special paragraph.

The Worker member of Norway expressed solidarity with the
trade unions of Swaziland and concern at their situation. The Nor-
dic trade unions had been closely following the political and trade
union situation in Swaziland and the behaviour of the Government
for some time. She supported the proposal that a high-level political
mission be sent to Swaziland as soon as possible to assist the Gov-
ernment to bring the legislation into compliance with the ILO’s fun-
damental Conventions.

The Worker member of Senegal recalled that it was not the first
time that the case of Swaziland had been examined by the Commit-
tee. Even so, the report of the Committee of Experts only reflected
part of the situation. The system was clearly anti trade union and
continued to track down trade union leaders, harassing them with
judicial action for exercising their right to strike. This state of emer-
gency under which all constitutional freedoms were suspended had
existed since 1973 and was still in force. The only efforts made by
the Government to amend the Act adopted in 2000 had been under-
taken out of a fear of losing trade privileges, especially those relat-
ing to the general system of preferences. In violation of Article 3 of
the Convention, the legislation in Swaziland contained a large num-
ber of restrictions, and particularly the exclusion of prison staff
from a fundamental human right, namely the freedom to establish a
trade union. The Committee of Experts had drawn attention to the
fact that the Government had adopted measures which had re-
moved the substance of Article 3 of the Convention and which de-
nied trade union organizations their rights. There was no other way
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to explain why peaceful protest action had been made subject to
holding a ballot. The repressive powers provided for in Decree
No.2 had been repealed by Decree No. 3, which had however
maintained the denial of bail for some offences. The current system
attempted to control the SFTU in a more visible manner than in the
past. The lengthy procedures preceding the calling of a strike had
this implicit function. The Government was no longer able to hide
its intention to dismantle trade union organizations. The case of
Swaziland should be set out in a special paragraph of the Commit-
tee’s report.

The Worker member of Japan recalled that, even though the
case had been examined by the Committee on several occasions
and the Government had adopted the recommendations made by
the Committee, the civil liability clause still existed and remained a
threat and impediment for workers to express their opinions with-
out any restrictions. He emphasized that freedom of association
was based on the right of expression which should be fully secured
by the Government. He emphasized that there could be no trade
union rights without the right to freedom of association, peaceful
assembly and freedom of expression. Referring to the reports of
Amnesty International, he noted that these rights remained re-
stricted in Swaziland. Government action still threatened the inde-
pendence of the judiciary and undermined court rulings, and there
were a number of reports of torture and ill-treatment by the police.

He cited a number of concrete examples and asked the Govern-
ment to provide detailed information on these cases to the Commit-
tee. He indicated that Mr. Mario Masuku, President of the People’s
United Democratic Movement, had been arrested once again on
4 October 2001. He had previously been arrested in November
2000 on charges of sedition and had been released under restrictive
bail conditions, including the requirement to obtain the permission
of the Commissioner of Police when he intended to address any
public gathering and to obtain the permission of the High Court to
travel abroad. He had required treatment in the hospital because of
the poor prison conditions. He also cited the deaths of Edison
Makhanya and Sisbusiso Jele, which had occurred within hours of
their arrest by the police on 20 March 2001. These were only exam-
ples of many reports of torture or ill-treatment by the police.

On 19 October 2001, the police had broken up the news confer-
ence organized by members and affiliates of the Swaziland Demo-
cratic Alliance to protest against the detention of the opposition
leader, Mario Masuku. Several journalists had also been harassed
by the police because of their work and a number of publications
had been banned. The Government had also threatened to reintro-
duce a Media Council Bill to tighten restrictions on journalists and
publications.

He called upon the Government to give effect in law and prac-
tice to the promises that it had made in this Committee. The duty of
the Government was not to avoid being criticized, but to take direct
steps to build a democratic country in cooperation with the trade
unions. He also hoped that the Government would stop antagoniz-
ing the trade union movement and would accept the ILO tripartite
delegation, which would assist the social partners to engage in dia-
logue with a view to finding solutions to the human rights problems
in Swaziland.

The Worker member of Cote d’Ivoire stated that the case of
Swaziland was of prime importance because it dealt with freedom
of association, which was the cornerstone of trade union rights, and
the concomitant right to strike. Freedom of association and the ex-
ercise of the right to strike were inextricably linked, and were
among the fundamental public freedoms that each State had to
guarantee. The situation in Swaziland was symptomatic of that pre-
vailing in a number of countries, especially in Africa. It was part of
a logic intended to silence trade unions and their claims. But Arti-
cle 2 of the Convention was clear, and unequivocal. This Article
provided that all occupational sectors, without exception, had the
right to organize. The militarization of some occupational catego-
ries had the sole aim of preventing them from establishing trade
unions and making their claims. The legislation in Swaziland should
therefore be amended to allow prison staff to organize.

With respect to Article 3 of the Convention, the compulsory dis-
pute settlement procedure provided for in sections 85 and 86, in
relation to sections 70 to 82 of the Industrial Relations Act was out-
dated and dangerous for trade unions. It was in direct violation of
the provisions of Article 3 of the Convention and threatened trade
union action by making it difficult, or even impossible to call a
strike These procedures were a violation of freedom and the Con-
vention, and were an obstacle to trade union action. They should be
withdrawn. Several States had such procedures, which denied the
right of workers to strike, even though this was the only weapon
they could use. Furthermore, heavy sanctions were imposed in the
event of non-observance of these procedures, which further aggra-
vated the situation. The Committee had been discussing the case of
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Swaziland for seven years and should support the position of the
Worker members and of the Worker member of Swaziland.

The Worker member of the United States expressed the solidar-
ity of AFL-CIO with the workers of Swaziland and its deep concern
about the deteriorating political situation in the country, particular-
ly with regard to civil liberties, which undermined freedom of asso-
ciation. He indicated that AFL-CIO intended to renew its efforts to
bring a GSP complaint against the Government of Swaziland be-
cause of the deteriorating political situation.

The Employer member of Swaziland indicated that it was clear
from the discussion with respect to this case that Swaziland was in
dire need of the continuation of social dialogue. The labour reforms
that had occurred in Swaziland with the assistance of the ILO tech-
nical advisory team bore testimony to the power of this process. He
emphasized that the employers had driven such dialogue and some
of the gains that had been achieved were a result of their relentless
efforts to promote dialogue between the social partners. He there-
fore called upon the ILO to continue assisting his country to accel-
erate the process of social dialogue, particularly at the national lev-
el. He also appealed to the other social partners to renew their
commitment to the process. Finally, he expressed the conviction
that, with the assistance of the ILO in promoting dialogue, his coun-
try would be able to report significant progress in the current year
in addressing its problems.

The Government representative expressed his gratitude to all
speakers for their statements in relation to the case. In view of the
political content of some of these statements, he believed that it was
important to provide some background on the political context in
his country. He indicated that the Government had established a
committee to draft the national Constitution in conformity with in-
ternational standards. Referring to the Internal Security Bill, he
emphasized that proposed legislation of this nature was an internal
matter that did not call for discussion by the Committee. He added
that the legislative process in his country allowed for a 30-day peri-
od following the publication of draft legislation in which views on
the proposed texts could be made known.

He emphasized that it was misleading to suggest that his country
was moving backwards. He added that it was important to follow
due process before the ILO’s supervisory bodies. The next step in
the process would be for the Committee of Experts to analyse the
information provided by the Government and to request any fur-
ther information that was required. It would then be possible to
consider the progress made. He reaffirmed the commitment of his
Government to taking advice from the supervisory bodies and en-
tering into discussions with the social partners at the national level
with a view to taking the necessary action. He further emphasized
that statements to the effect that workers were denied their essen-
tial freedoms in Swaziland were untrue. He affirmed that no one
was in prison in Swaziland on account of trade union activities.
Moreover, there had been many applications under the new legis-
lation to establish new organizations. He reaffirmed the commit-
ment of his country to conform with its international obligations.
However, he believed that it would be premature in the process of
dialogue with the supervisory bodies to send a high-level mission to
his country at the present time.

The Worker members expressed their gratitude to the Govern-
ment representative for his statement and the information provid-
ed. Swaziland had ratified the Convention 24 years ago and the case
had been examined by the Committee on several occasions. Since
1996, the issue of the difficulties of application of the principle of
freedom of association in Swaziland had been examined at every
session of the Committee. Serious violations had been noted, which
still persisted. The Worker members took note of the observation
of the Committee of Experts and the adoption of Act No. 8 amend-
ing sections 29, 40 and 52 of the Industrial Relations Act of 2000.
Restrictions on fundamental public freedoms existed in Swaziland
with respect to freedom of association and the right to strike. In
fact, the prison staff did not have the right to organize. The absolute
nature of this restriction violated Article 2 of the Convention and
severely restricted the right to strike of this occupational category.
Amendments to the law governing the right to organize of this oc-
cupational category were required. The right to organize and the
parallel right to strike needed to be freely exercised by prison staff.

With respect to protest action, it had to be noted that the manda-
tory procedure for the settlement of disputes prescribed in sec-
tions 85 and 86, read in conjunction with sections 70-82 of the In-
dustrial Relations Act, was lengthy. The Committee of Experts
referred to this procedure as “particularly lengthy”. Such a proce-
dure was in violation of Article 3 of the Convention and was intend-
ed to discourage all protest action. The direct consequence was the
silencing of the trade unions, their inability to act and their disap-
pearance in the long term, which was probably the desired result.
Such regulations were not only unacceptable to the Worker mem-
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bers on the basis of their convictions and their trade union commit-
ment, but also in the light of internationally recognized fundamen-
tal human freedoms. This procedure was clearly in violation of the
Convention. A reduction in the length of the compulsory procedure
prior to protest action was required to improve the observance of
the fundamental public freedom of association and the right to
strike.

The legislation governing the right to organize of prison staff
and the dispute settlement procedure had to be changed so as to
comply with the Convention and respect the freedom of expression
of prison staff and trade unions in general. In the event that the
Government did not accept a high-level mission, the Committee’s
conclusions should be set out in a special paragraph of its report.

The Employer members appreciated the expression of good
will and intention by the Government representative. They called
upon the Government to take action to bring national law and
practice into conformity with the Convention. However, if
progress were not made, they warned that the Committee might
have to look at the case differently next year. They also recalled
that the Committee’s discussion of the case needed to be based
closely on the comments made by the Committee of Experts. If
the Committee of Experts were to identify further issues in rela-
tion to this case, it could request additional information. They re-
minded the Government that it needed to take action to ensure
that it achieved compliance with the Convention in both law and
practice. A Convention could not just be applied through the
adoption of appropriate laws, but measures also needed to be tak-
en to ensure its application in practice. They urged the Govern-
ment to take seriously any issues identified by the Committee of
Experts in its analysis of the information provided and to follow
the advice given. Although they would normally have considered
a technical advisory mission to be premature at this stage, in view
of the background to the present case they called upon the Gov-
ernment to give strong consideration to the proposal to send a
technical assistance mission to the country. However, they be-
lieved that it would be premature on this occasion for the Com-
mittee to place its conclusions on this case in a special paragraph
of its report, as suggested by the Worker members.

The Committee noted the statement made by the Government
representative and the discussion which took place thereafter. It
noted with interest the adoption of Act No. 8 of 2000, modifying
sections 29, 40 and 52 of the Industrial Relations Act, 2000, which
appeared to bring the legislation into greater conformity with the
provisions of the Convention while, according to the Committee
of Experts, certain problems with the application of the Conven-
tion remained. It also noted that a certain number of concerns had
been raised during the discussion concerning the practical appli-
cation of this legislation and requested the Government to pro-
vide the information requested by the Committee of Experts in
this respect. The Committee further noted with concern the state-
ments to the effect that a Bill on internal security had been drafted
which would place serious restrictions on the right of workers’ and
employers’ organizations to exercise their activities. It requested
the Government to transmit a copy of this Bill to the Committee
of Experts, and any other relevant information concerning devel-
opments in this respect, so that the Committee could examine the
Bill’s conformity with the provisions of the Convention at its next
meeting. Recalling that respect for civil liberties was essential to
the exercise of trade union rights, the Committee expressed the
firm hope that it would be able to note a significant improvement
in the application of this Convention in the near future, both in
law and in practice. To this end, the Committee once again
suggested that the Government consider the possibility of a high-
level mission aimed at collecting information on the practical ap-
plication of the Convention and contributing to a better imple-
mentation of the Convention.

Venezuela (ratification: 1982). A Government representative
referred to the direct contacts mission from 6 to 10 May this year,
the report of which had just been received. He noted the support of
this supervisory body and the Committee on Freedom of Associa-
tion for democracy and fundamental freedoms which his Govern-
ment, which had been democratically elected, continued to pro-
mote despite the failed coup d’état of 11 April 2002. His country
had continued to make progress in compliance with international
labour standards, as illustrated by the recent ratification of the In-
digenous and Tribal Peoples Convention, 1989 (No. 169). It was
also promoting the freedom of trade unions and employers as an
essential instrument of participatory democracy, as set out in the
Constitution. For this purpose, the Government had developed a
plan of public investment and the training of officials for the de-
fence and promotion of human rights, including freedom of associ-
ation.
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At the legislative level, the Government agreed upon the need
to amend sections 404, 408, 409, 418, 419, 637 and 639 of the Basic
Labour Act of 1990 in order to bring them into conformity with the
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collec-
tive Bargaining Convention, 1949 (No. 98). This legislative reform
was being realized with the help and advice of the direct contacts
mission. In accordance with the provisions of the Constitution and
in view of the growing activism of human rights NGOs and the
trade union movement, other provisions would also have to be re-
formed relating to matters such as the legal status of international
labour Conventions, the exercise of the right to strike and the su-
pervisory powers of labour inspectors. A Bill to reform the Basic
Labour Act, which provided for the amendment of sections 404,
407, 418, 419, 637 and 639, and the repeal of sections 408 and 409,
had just been submitted to the National Assembly and undoubtedly
constituted a partial reform, which would be completed subse-
quently.

The last legislative reform was made in 1997, when those later
involved in the coup d’etat of 11 April this year played a star role in
changing the law, to flexibilize and deregulate the conditions of
work, but never to give effect to the recommendations of the Com-
mittee of Experts.

With regard to article 95 in fine of the Constitution, the law
should make it possible to develop its content in accordance with
Conventions Nos. 87 and 98. A political debate on the direct elec-
tion of trade union leaders in workers’ organizations, in relation to
the intervention of the Workers Confederation of Venezuela
(CTV), had been initiated. The Government of the time, with the
support of the trade union leadership of the CTV, had illegally de-
tained some of its leaders, and had made others disappear, while
persecuting workers’ leaders, affecting more than 20,000 workers.
The above debate had resulted in section 434 of the Basic Labour
Act of 1990, which provided that the executive boards of trade
unions should discharge their functions for the period set out in
their by-laws, but in no case for longer than three years. In view of
this experience the Government was amending section 434 in order
to set forth the principle of democratic alternation, with the obliga-
tion for second- and third-level trade union organizations (federa-
tions and confederations) to institute authentically democratic, free
and transparent electoral processes.

With regard to trade union officers, he indicated that they
should remain subject to self-regulation through the by-laws of
trade union organizations. In this respect, section 8 of the by-laws
of the CTV restricted the mandates of trade union officers to two
consecutive periods, with them automatically leaving office upon
completion of the second period. With regard to the functions of
the National Electoral Council with regard to trade unions, the
Government was bound to respect the independence of the elec-
toral authority. All electoral rules, as well as the technical assis-
tance of the Council, and its intervention as an electoral arbitrator
and tribunal, had to be voluntary and freely requested by the
trade union organizations. The Government agreed that the gen-
eral electoral rules could not affect the right of trade union organi-
zations to regulate their internal affairs and could not involve a
violation of the right of workers to draw up their own rules. He
noted that before approving the Constitution, the CTV had re-
quested the intervention and participation of the National Elec-
toral Council under the terms of the Basic Act respecting political
suffrage and participation, which had shown that there was a
strong citizens’ movement of the workers in the principal trade
union organization demanding free and transparent trade union
elections.

With regard to the Decree issued by the constituent National
Assembly respecting measures to guarantee freedom of asso-
ciation, this was an instrument intended to unify the country’s frag-
mented trade union movement through an electoral process. This
objective was not shared by the Government, which supported
democratic pluralism and the participation of all social categories.
The decree was not applied and had no legal force in practice.
There were four trade union confederations, tens of federations
and thousands of trade unions with very different ideologies within
the country, almost all of which had held elections the previous
year. It was therefore unclear which trade union unity the Commit-
tee of Experts was referring to.

With reference to the draft texts respecting the protection of
trade union guarantees and freedoms and the democratic rights of
workers in their unions, federations and confederations, he shared
the concern of the Committee of Experts and welcomed the fact
that its comments had helped to erode the extreme positions of
trade union leaders and politicians who did not wish to gain their
respective offices through democratic, transparent and free elec-
tions. In accordance with the recommendations of this Committee,
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the Government would shortly inform the legislative authority of
the incompatibility of both draft texts with the obligations deriving
from the Convention. The two draft texts, which dealt not only with
trade union guarantees and freedoms but also with democratic
rights in unions, federations and confederations, were being ar-
chived and removed from the agenda of the National Assembly.

On the subject of the requested repeal of resolution No. 01-00-012
of the Office of the Prosecutor of the Republic requiring trade
union officials to make a sworn statement of their assets at the be-
ginning and end of their mandate, the Government understood that
the objective of this text was to establish guarantees to prevent cor-
ruption and the misuse of trade union office for financial rather
than social purposes. The same requirement is also to be found in
the by-laws of the Venezuela Workers’ Confederation. In order to
bring the national provisions into closer conformity with the rele-
vant Conventions, a procedure would need to be followed similar to
that envisaged in section 442 of the Basic Labour Act, under which
the intervention of the Prosecutor of the Republic would occur af-
ter all the internal channels of regulation respecting financial mat-
ters in the trade union movement had been exhausted.

In conclusion, he reaffirmed his country’s commitment to social
dialogue and the participation of all categories of society. He wel-
comed the role played by the Committee in encouraging further
institutional changes in his country in defence of human rights, and
particularly social, economic and cultural rights, which were so ex-
cluded and overlooked in the current process of globalization.

The Worker members stated that this Committee had been dis-
cussing the application of Convention No. 87 by Venezuela for a
number of years. In 2000, the Worker members of Venezuela had
indicated the total absence of progress and of any signs of Govern-
ment willingness to improve the situation. The case was included
into a special paragraph of the Committee’ report and a joint letter
by the Worker and Employer Vice-Chairpersons was addressed to
the President of the Conference. In 2001, this Committee had again
expressed serious concern about the absence of tangible progress.
The Government then was requested, on one hand, to urgently
amend the legislation in order to allow workers and employers to
establish organizations of their own choosing and to elect their rep-
resentatives in full freedom and, on the other hand, to repeal the
excessively long and detailed list of duties entrusted to, and aims to
be achieved by, these organizations. The Committee also referred
to the acts of interference by the authorities into the internal affairs
of trade unions, as well as to certain provisions of the Constitution
which were not in conformity with the Convention.

A direct contacts mission had visited Venezuela last May, after
having been postponed several times. It had observed that the polit-
ical situation was highly polarized and had noted numerous prob-
lems of interference by the authorities, as well as a total absence of
social dialogue and consultation of social partners. The Govern-
ment undertook to submit a draft law answering to the requests of
the supervisory bodies. The social situation had deeply deteriorat-
ed. Over the past few months, workers had lost their jobs and nu-
merous conflicts in various sectors witnessed their anxiety and dis-
content. That was why it was appropriate to insist once again on the
fundamental role of a social dialogue in order to guarantee a cli-
mate of peace and social justice, as well as on the importance of
observing freedom of association without interference by public
authorities into the trade union activities.

The Employer members observed that the case of Venezuela in
relation to the application of Convention No. 87 had been exam-
ined by the Conference Committee seven times since 1995. In the
last two years, the Conference Committee had placed its conclu-
sions in a special paragraph. Since this was a long-standing case, the
Committee of Experts had requested a direct contacts mission to
the country to collect information on the application of the Conven-
tion and to prepare amendments to ensure its full application. After
some hesitation, the Government had received a direct contacts
mission, whose report had drawn clear conclusions regarding the
situation in the country.

The Employer members stated that all discrepancies in law and
practice persisted. The State continued to undermine the rights en-
shrined in the Convention of both the workers and employers. The
Government representative had announced the Government’s in-
tention to introduce some changes. The extent of such possible
changes was, however, unclear. They further observed that tripar-
tite consultations were never held in the country. There were no
representatives of employers and workers on the Commission on
Social Dialogue. The Employer members considered it a good sign
of social partnership that the employers had refused to participate
in the work of the Commission on Social Dialogue, because the
workers’ union, CTU, had not been included in the Commission. It
was regrettable that laws had been adopted recently without prior
consultations with the social partners. Further massive violations of
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the right of freedom of association were based on the new Venezu-
elan legislation of 1999, e.g. elections of occupational unions were
regulated and supervised by the National Electoral Council. The
Employer members observed a tendency of favouring unified trade
unions.

Referring to resolution No. 01-00-012, the Committee of Ex-
perts requested that it be repealed since it required trade union of-
ficials to make a sworn statement of assets at the beginning and at
the end of their mandate. The Government representative had first
defended this resolution and subsequently he had said that amend-
ments to it were possible. This contradictory statement of the Gov-
ernment representative was similar to the previous attitude the
Government had shown in this Committee. The Government had
appeared prepared for changes, but subsequently it had never
taken any action.

In conclusion, the Employer members stated a clear deteriora-
tion in developments concerning freedom of association. The draft
law mentioned by the Government representative, which had been
prepared after the direct contacts mission, went in the opposite di-
rection from safeguarding freedom of association. The Govern-
ment apparently did not want to understand that it was not the task
of the State to issue detailed regulations for organizing the election
of occupational unions and associations.

The Worker member of Venezuela stated that he unreservedly
supported the request made by the Committee of Experts in its re-
port (of the current year) to modify sections of the Organic Labour
Act, concerning the high number of workers required to form a
trade union, as well as the excessively long period after which for-
eign workers could join the executive body of trade unions. He
called upon the Government representative, as had been done for
over ten years, for the immediate amendment of the Act, to put it
into conformity with the Conventions of the ILO. He also called for
the modification of the other sections indicated by the Government
representative. He thanked the Venezuelan Government for the
ratification of the Indigenous and Tribal Peoples Convention, 1989
(No. 169), which consolidated the rights enshrined in the new Con-
stitution.

In respect to the electoral process of 2001, between August and
October of 2001, elections of 3,000 grass-roots trade unions and
95 federations, as well as three of the four important trade union
centres, that is, CTV, CODESA and CGT, had taken place. How-
ever, the elections of the executive committee and other bodies of
the CTV had been hindered by innumerable irregularities that
had led to the resignation of the electoral committee of the CTV
and the interruption of the electoral process. It was deplorable
that there had still not been a clarification of this process, that had
left the sector of workers without just representation, to partici-
pate in social dialogue under the best conditions possible. The en-
tire electoral process had been regulated by an agreement signed
by the CNE and the CTV. In this way, all trade unions and federa-
tions and two centres had been legally constituted by the agree-
ment.

Furthermore, no government had the power to choose to recog-
nize the executive board of the workers. The main obstacle to the
recognition of the joint executive board of the CTV was of another
nature and was basically due to the fact that: (1) in violation of arti-
cle 37 of the Electoral Statute of the CTV, the joint executive board
was constituted with barely 48 per cent of the total votes, which
represented less than 50 per cent of those registered; (2) the compo-
sition of the internal electoral committee of the CTV had been uni-
laterally changed following the finalization of the voting process;
and (3) the strategic corporate and trade union sectors of the coun-
try (petrol, electricity, transport, iron, aluminium, communications,
public services, amongst others) grouped in this confederation, did
not recognize the actual executive board of the CTV which had
been elected in fraud of the law .

Consequently, the workers were now profoundly divided and
did not have a national representation. A low level of unionism per-
sisted, which was inferior to 12 per cent of active workers. The situ-
ation was aggravated when last 11 April this trade union sector of
the CTYV, in alliance with enterprise, political and military sectors,
had instigated a coup against the Constitution and legitimate na-
tional institutions, with the support of the communication media,
particularly television. The speaker profoundly deplored the instru-
mentalization of the corporate and classist fight of the main trade
union confederation to serve political and economic interests of
privileged sectors, to destroy popular participation and thereby
scorn the rights and interests of workers. He stated the need for an
autonomous front against governments, employers and political
parties, and deplored that worker representatives who had partici-
pated in this Committee last year had participated as ministers in
the short-lived de-facto Government which had been installed after
the coup. Having come to the Conference was not for polemicizing
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among workers, employers and the Government, but to strengthen
dialogue and social justice.

Finally, the speaker recognized the important role that the ILO
played in the process of democratization and requested the Gov-
ernment to send complementary information to the Committee of
Experts in the aim of promoting the development of social dia-
logue, and re-establish the legitimacy of the main Venezuelan trade
union, without interference of bodies or institutions outside the
trade union movement, following the international standards.

A representative of the ICFTU, after having stated that the pre-
vious intervention did not really represent the workers in his coun-
try, stated that the report of the direct contacts mission accurately
reflected the existing situation in Venezuela with regard to freedom
of association. He emphasized that the current regime had repeat-
edly violated these freedoms, despite the fact that it “had been
democratically elected”. In fact, today many cases on violations of
trade union rights were pending before the Committee on Freedom
of Association (Cases Nos. 1952, 2058, 2067, 2160, 2191). Despite
this, the Government had authorized the mission to examine only
the questions related to the report of the Committee of Experts but
not the serious violations of freedom of association. Moreover,
more than 90 per cent of the persons interviewed by this mission
considered that there existed grave violations of Conventions Nos.
87 and 98. In the same way, there was no social dialogue in the coun-
try, and, consequently, no tripartism. The Government had not
amended, as had been requested by the Committee of Experts,
those articles of the political Constitution that permitted the Na-
tional Electoral Council to intervene in trade union activities.
Moreover, the electoral Bill which was currently being discussed in
Parliament was still very interventionist. Finally, the speaker re-
quested that the case of Venezuela be included in a special para-
graph.

The Worker member of the United States stated that, unfortu-
nately, nothing in the report of the Committee of Experts or the
report of the ILO direct contacts mission indicated that anything
had changed in Venezuela regarding non-compliance with Conven-
tion No. 87. However, what had changed in the situation in Venezu-
ela was the coup d’état of 12 April of this year. He indicated that at
the outset the AFL-CIO and the entire United States labour move-
ment condemned the coup attempt of two months ago. He also
pointed out that strikes and demonstrations organized by the Vene-
zuelan trade union movement with other representative organiza-
tions in Venezuelan civil society were legitimate expressions of
freedom of association that could not and should not be equated
with forcible ouster or seizures of power executed by the armed
forces.

The Worker member indicated that the Committee of Experts
had cited four general instances of how the Venezuelan Organic
Labour Act violated Convention No. 87. The Committee of Ex-
perts had continued to ask the Government for many years, but
without success, to remedy these violations. The Government re-
sponded saying the matter would likely be submitted to a national
plebiscite. The last time these questions were submitted to a plebi-
scite the Government was confronted with a 70 per cent abstention
as well as with the condemnation on the part of the international
labour movement and the ILO. Even though some of the language
in the Bolivarian Constitution especially protected freedom of as-
sociation, it was totally overridden by articles 95 and 293, as was
observed by the Committee of Experts and the direct contacts mis-
sion. Article 293 gave the National Electoral Council (CNE) the
power to effectively dictate the substance and process of internal
union governance, in total contradiction with Article 3 of the Con-
vention. Despite these violations of the Convention, the CTV, Ven-
ezuela’s largest representative labour federation, attempted to ad-
vance with its own internal democratization process. The Minister
of Labour reported to the direct contacts mission that the CTV vol-
untarily called on the CNE to conduct their elections. The Worker
member indicated the CTV did not have much choice if its internal
election process were to be allowed and recognized. Even this at-
tempt to play by the Government’s rules was thwarted and on
14 July 2000 the CNE halted the CTV national elections until the
following year. The elections were held in October and November
2001 when hundreds of thousands of CTV members voted in
9,100 polling stations throughout the country, and despite this elec-
tion being found free and fair by independent observers from the
Catholic University and the international labour movement, the
Venezuelan authorities refused to recognize the CTV Executive on
the grounds of alleged irregularities. The ILO direct contacts mis-
sion indicated that such recognition should not be denied in the ab-
sence of judicial invalidation of the elections. In conclusion, he
urged for national reconciliation that was so vital for the survival of
the Venezuelan nation, and that required constructive dialogue and
recognition between the tripartite partners. Given the gravity of
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this case, he joined those who called for a special paragraph to be
adopted in the Committee’s report.

The Worker member of Swaziland supported the statement
made by the Worker members. The Government of Venezuela had,
20 years ago, voluntarily ratified Convention No. 87 and had a par-
ticular duty and obligation to apply both in law and practice the
provisions of the Convention. The universality of the Convention
provided a benchmark and it was important that provisions of na-
tional legislation and national practice should conform with the
Convention and not vice versa. Article 8, paragraph 2, of the Con-
vention provided that national laws should not impede the exercise
of the rights enshrined in the Convention. Article 3, paragraph 2, of
the Convention provided that public authorities should refrain
from interference that would restrict the lawful exercise of this
right. Social dialogue was important and should be encouraged.
Having ratified the Convention, the Government should realize
that compliance was not negotiable but an obligation undertaken
20 years ago. He called for the amendment of the constitutional
provisions that were incompatible with the Convention, as recom-
mended by the Committee of Experts.

The Worker member of Cuba stated that he did not consider it
very appropriate to include Venezuela in a special paragraph, be-
fore having exhausted all the available means of dialogue for re-
solving the conflict and the difficulties in the application of Conven-
tion No. 87. The employers played a key role in this process and he
trusted that social dialogue would facilitate the implementation of
the observations of the Committee of Experts in national law in
favour of the workers as well as the trade union movement, includ-
ing at the international level. The restrictions of the exercise of lib-
erties were not the principal feature of the Government of Venezu-
ela, quite the contrary. Since it came into power, it had been
attacked to an incredible degree, in spite of the fact that it main-
tained dialogue and offered great hopes to the workers of Latin
America.

The Worker member of Chile stated that according to the Com-
mittee of Experts and the report of the direct contacts mission, the
situation in Venezuela remained generally worrying. Indeed, Con-
vention No. 87 required that workers themselves, without interfer-
ence of the employers and governments, freely choose the manner
in which they organize, function and conduct elections. In this re-
spect, various provisions in the national legislation continued to
contradict freedom of association, such as those which required an
excessively high quorum to establish trade unions and an exhaus-
tive list of duties and aims of the trade unions to be laid down. Fur-
thermore, trade union unity imposed by law was also contrary to
the Convention because it had to be decided upon by the workers
themselves. The Government of Venezuela had good knowledge of
all these facts, highlighted by the Committee of Experts and the
direct contacts mission which had recently visited the country. In
the face of the incompatibility between the national legislation and
Convention No. 87 ratified by this country 20 years ago, it was nec-
essary that the legal provisions concerned be revoked or modified.

The speaker stressed that the highest Venezuelan authorities
had interfered in the activities and functioning of the Confedera-
tion of Workers of Venezuela (CTV) by not recognizing its execu-
tive board and trying to put pressure on its leaders, which was abso-
lutely contrary to Convention No. 87. In effect, according to the
Convention, the workers’ right to establish an organization of their
own choosing and to elect their leaders in full freedom should be
protected. The speaker stated that he was aware of the situation of
Venezuelan workers, which was analogous to that in Chile in 1973,
when the Chilean Government interfered in the trade union affairs
by nominating their leaders.

The speaker therefore urged the Government of Venezuela to
introduce all the legislative amendments required by the Commit-
tee of Experts in order to ensure that trade union leaders could be
nominated without interference by the authorities and employers
and that trade unions could organize their administration and activ-
ities in full freedom. Finally, the speaker stated that his country had
recently carried out a labour law reform which provided for all the
abovementioned rights.

The Worker member of India insisted that the Government of
Venezuela should not be allowed to act against the provisions of
Convention No. 87 which it had ratified in 1982 by invoking the
argument that it had to respect its own Constitution. While he want-
ed the Government to respect its own Constitution, it should not be
at the cost of its respect for the ILO’s core Convention No. 87. If its
Constitution authorized it to interfere in the legitimate and rightful
functioning of trade unions, the Government should duly amend
the Constitution. The Committee had already indicated that the
referendum evoked by the Government was a violation of trade
union rights, and more particularly of Article 3 of Convention
No. 87. Indian workers, in solidarity with the struggle of the Vene-
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zuelan workers, wished to call upon the Government of Venezuela
to comply with the conclusions of this Committee and take the nec-
essary steps to bring the country’s legislation and practice into line
with Convention No. 87. He supported the CTV’s action aimed at
securing the abrogation of the laws that were incompatible with
freedom of association. He called upon the ILO to continue putting
pressure on the Government to stop interfering in trade union orga-
nizations and to ensure that it fully respected the results of trade
union elections.

The Government member of the United States stated that, over
the years, the Committee of Experts had noted a number of legisla-
tive and constitutional provisions that were not in line with the pro-
visions of Convention No. 87. When that Committee had discussed
the case last year, the Government of Venezuela had indicated that
it would accept an ILO direct contacts mission. He welcomed the
fact that the mission had taken place and that the report was avail-
able. He hoped that with the help of the ILO, and on the basis of
enhanced tripartite dialogue, the necessary amendments would be
achieved. As noted by the Government representative of Venezue-
la and other speakers, the right of workers’” and employers’ organi-
zations to organize and conduct their activities without government
interference was central to the principle of freedom of association.
This applied in particular to the manner in which those organiza-
tions elected their officers. He indicated that trade union unity
should, in all cases, be the prerogative of the workers themselves,
and not imposed by law. He hoped that this would be the focus of
the amendment process.

The Government member of Sweden, speaking on behalf of the
Governments of Denmark, Finland, Iceland, Norway and Sweden,
noted with deep concern that this case had been examined on sever-
al occasions in this Committee without much progress being seen.
Referring to the serious discrepancies between the national legisla-
tion and the requirements of the Convention, she urged the Gov-
ernment to take the necessary action to amend the national legisla-
tion to ensure the rights of workers and employers to establish
organizations and to freely decide the regulations on their election
procedures and arrangements, without any interference by public
authorities. She noted with interest that the Government had ac-
cepted a visit of an ILO direct contacts mission and she also noted
the report of this mission. She expected that the cooperation with
this mission and the Office would help the Government to bring its
national legislation and practice into conformity with the provisions
and requirements of the Convention. She stressed the importance
of implementing the legislation in practice, and encouraged the
Government to fully comply with the requests made by the Com-
mittee of Experts and the direct contacts mission as soon as possible
and to submit a time frame indicating when the necessary amend-
ments would be adopted.

The Employer member of Venezuela thanked the Worker mem-
ber of Cuba for his intervention and indicated, in reply to the Gov-
ernment representative of Venezuela, that in this country there had
been not a coup d’état, but a vacuum of power due to the resigna-
tion of the President of the Republic. Regarding a manifestation
which took place in Caracas on that occasion, the speaker indicated
that a million persons had taken part in it. He also pointed out that
his country had ratified Convention No. 169 and the Government
had submitted a draft labour law applicable in this case without
consultations with employers, which was contrary to the Tripartite
Consultation (International Labour Standards) Convention, 1976
(No. 144). On behalf of the FEDECAMARAS, he added that it
was necessary to give effect to the principle according to which the
rights of employers’ and workers’ organizations might be exercised
only in a climate free of violence, and this should be guaranteed by
the Government. Finally, the speaker endorsed a proposal to in-
clude Venezuela into a special paragraph and expressed the hope
that the recommendations of the direct contacts mission would be
complied with.

The Government member of the Dominican Republic stated
that the social dialogue promoted by the ILO was an ideal way to
come to an understanding and he hoped that the technical assis-
tance of the ILO would facilitate reconciliation among the three
parties. According to a famous verse: “there is a time for everything
under the sun. There is a time to destroy and a time to build. There
is a time to wage war and a time to make peace”. The moment had
arrived for the workers, employers and the Government to achieve
an understanding through social consultation.

The Government representative indicated that a number of is-
sues addressed during the discussion required clarification. With
regard to the alleged intervention of the National Electoral Council
in the election process of workers’ organizations, he indicated that
the by-laws of the Venezuelan Workers’ Confederation (CTV), as
amended in 1999 and which were currently in force, provided for a
universal, direct and secret ballot for the election of trade union
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leaders. According to the by-laws, the first general trade union elec-
tions were to be held in October 1999 and would be afforded the
technical and logistical assistance of the National Electoral Council.
Before the elections, there would be a process of trade union unity
and of the promotion of the reunification of workers’ organizations,
thereby openly combating the so-called trade union parallelism. He
emphasized that the by-laws of the CTV had been prepared before
the constitutional reform process which had resulted in the new
Constitution adopted in December 1999. Nevertheless, the trade
union election process had been postponed until 2000. In view of
the delay in holding trade union elections, an open popular referen-
dum had been held in December 2000 which had been open to the
criticism in that, with a view to increasing participation, it had in-
volved persons other than workers who were members of trade
union organizations. In March 2001, the trade union organizations
had drafted the main lines of the Electoral Charter. Finally, with the
financial and logistical support of the National Electoral Council, as
requested by the workers’ organization, trade union elections had
been held from July to November 2001 and had constituted a dem-
ocratic festival with the broad participation of workers and had re-
sulted in a deep-rooted renovation of the trade union leadership.

With regard to the alleged non-recognition of the CTV by the
Government, he maintained that the Government recognized the
CTV as the most representative trade union organization in the
country and affirmed his recognition and consideration for the or-
ganization. However, he indicated that the current members of the
Executive Committee of the CTV were currently under challenge
by various affiliated workers’ organizations. The rules in his coun-
try provided for a legal system for the public registration of trade
union organizations by the Ministry of Labour. This legal system
corresponds to sections 425, 430 and 589 of the Basic Labour Law
of 1990, which in fact goes back to 1937. He added that, following
the visit by the ILO direct contacts mission, his Government, with a
view to complying with the recommendations of the mission in
terms of accrediting the Worker representative to the 90th Interna-
tional Labour Conference, had managed to find a solution outside
the National Electoral Council. In view of the absence of entries in
the corresponding file for the CTV, the Government had referred
the matter to the Supreme Court of Justice for endorsement of the
representative nature of the CTV, without deciding upon the sub-
stance of the issue with regard to the electoral process which had
still not been completed. The Court had determined that, as
Mr. Ortega appeared to be President of the organization, he should
be accredited as a delegate to the International Labour Confer-
ence. The Government had complied with this finding. The last en-
tries in the file of the CTV refer to Messrs. Ramirez Leén and Urbi-
eta, and there is no entry relating to Mr. Ortega. The last entry
registered in the file dates from 9 January 2001.

With regard to the alleged violations of freedom of association
in Venezuela, he indicated that the very constitution of his country’s
delegation to the Conference, which included persons against
whom there existed some proof of their participation in the coup
d’état of last April, was a clear indication of his Government’s com-
mitment to the process of rebuilding dialogue. He point out in this
regard that his Government’s respect for the principles of freedom
of association and collective bargaining was evident from the fact
that members involved in the failed coup d’état were included in
both the Employers’ and Workers’ delegations. He added that his
Government planned to undertake a serious reform of the Basic
Labour Act to bring its provisions into compliance with Conven-
tions Nos. 87 and 98, and that this reform enjoyed the support, not
only of the Government, but also of the National Assembly, and
had been prepared with ILO technical assistance. Both the Govern-
ment and the National Assembly rejected any system of imposed
trade union monopoly. He emphasized that the National Electoral
Council had to discharge its functions within the limits of respect
for the independence and freedom of trade unions. The Govern-
ment would work alongside the General Inspectorate of the Re-
public to repeal the decision respecting the declaration under oath
of the assets of trade union leaders. Finally, he undertook to work
for the strengthening and deepening of sincere and broad social
dialogue with all the social partners.

The Employer members observed that the debate of this year
was following similar lines to that of the previous year, as illustrated
by the statement of the Government representative. The latter had
quoted extensively from the by-laws of a trade union in order to
prove that State interference was the fault of the union. Only at the
end had he admitted that the Constitution contained provisions
empowering the State to interfere in trade union matters. This atti-
tude betrayed a lack of willingness to collaborate with the ILO. The
Employer members recalled that for many years changes had been
required in law and practice. They also noted that the Government
representative had distributed documents to the members of the
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Committee intended as a type of counter-propaganda in defence of
its policy, even though such distribution was counter to the practice
of the Committee, the sessions of which were not public. Moreover,
the promises that had been made by Government representatives
over recent years were far too vague.

In conclusion, they called upon the Committee to recall in its
conclusions the violations in the country of the right to freedom of
association, with particular reference to state interference in the in-
ternal affairs of trade unions and employers’ organizations.

The Worker members recalled that the situation of trade unionists
in Venezuela was very difficult. They expressed their disappointment
that the Minister of Labour had left the room before the end of the
discussion. The principal issue of this case was the interference of the
authorities in the functioning of trade unions, in violation of Article 3
of Convention No. 87. They requested the Government to amend its
legislation in order to bring it into conformity with the provisions of
the Convention. Social dialogue played a fundamental role in ensur-
ing a climate of democracy, peace and social justice. Practical mea-
sures needed to be taken to give effect to freedom of association in all
circumstances. Taking into account the gravity of the case, and in or-
der to support the call for true social dialogue, the conclusions of the
Committee should be placed in a special paragraph.

The Committee took note of the statement made by the Gov-
ernment representative and of the discussion which ensued. It also
noted that a direct contacts mission went to Venezuela in May
2002 and it took note of the conclusions of the mission report. The
Comnmittee pointed out that the Committee of Experts had been
making comments for many years concerning serious violations of
the Convention. These important problems in application con-
cerned, in particular, the right of workers and of employers to
form organizations of their own choosing, as set forth in Article 2
of the Convention, the right of these organizations to elect their
representatives in full freedom and their right to draw up their
rules, as provided in Article 3. The Committee also observed with
deep concern that, according to the report of the ILO mission, the
authorities did not recognize the executive board of the Venezue-
lan Workers’ Confederation (CTV) and that, as a result, there was
no meaningful consultation with the social partners on the sub-
jects that concerned them. Moreover, the Committee deplored
that allegations of acts of violence committed with Government
backing had been presented to the ILO mission by workers’ and
employers’ organizations. The Committee took note of the will
expressed by the Government and the National Assembly to ad-
just the legislation to the requirements of the Convention and that
a draft concerning some aspects of the Committee of Experts’
comments had been prepared. The Committee made an urgent
appeal to the Government to commence without delay an in-
depth dialogue with all social partners without exclusion so that
solutions could be found in the very near future to the serious
problems of application of the Convention. Recalling that respect
for civil liberties was essential to the exercise of trade union rights,
the Committee urged the Government to take the necessary mea-
sures immediately so that workers’ and employers’ organizations
could fully exercise their rights recognized by the Convention in a
climate of complete security. The Committee requested the Gov-
ernment to furnish a detailed report, including the texts of any
new draft elaborated, so that the Committee of Experts could ex-
amine the situation once again at its next meeting. The Committee
decided that its conclusions would be included in a special para-
graph of its report. It also decided to mention this case as a case of
continued failure to apply the Convention.

The Government representative expressed his disagreement
with the Committee’s conclusions since, as indicated in his previous
intervention, the Government had initiated a legislative reform
process and would not support any draft law imposing trade union
unity or the draft laws on trade union freedoms and guarantees and
on democratic rights of workers in trade unions, federations and
confederations which contained provisions that had been the sub-
ject of comments by the Committee of Experts. He added that these
measures revealed a sincere willingness to make progress and con-
sidered that the situation did not justify the inclusion of this case in
a special paragraph.

The Worker member of Cuba reaffirming his proposal made be-
fore the adoption of the conclusions, expressed disagreement with
the inclusion of the Committee’s conclusions on this case in a spe-
cial paragraph of its report.

Convention No. 90: Night Work of Young Persons (Industry)
(Revised), 1948

Paraguay (ratification: 1966). See under Convention No. 79

C. 95
Convention No. 95: Protection of Wages, 1949

Republic of Moldova (ratification: 1996). A Government repre-
sentative, Minister of Labour and Social Protection, reviewed the
measures taken by the Government in the course of the last
12 months in order to resolve the problem of wages arrears, which
had occurred chronically over many years. Recently, the Govern-
ment and Parliament concluded, with the Confederation of Trade
Unions of the Republic of Moldova, an agreement for the progres-
sive elimination of these arrears. In May 2002, an Act was adopted
on the compensation of wage earners victimized by this problem.
Amendments have been made to the Labour Code to address this
problem, in particular to redress arrears owed to civil servants and
retired employees, and to put in place a labour inspection service.
The total amount of the wage arrears decreased by 26.3 per cent,
with a decrease in the average length of delay from four months to
one month. As regards the payment of wages in kind, the Govern-
ment stated that, in the country, the payment of wages in the form
of alcoholic drinks, tobacco or narcotic substances was no longer in
use.

The Employer members noted that this problem had been re-
peatedly raised over the last few years, and wondered why the Re-
public of Moldova had even ratified the instrument in 1996 when it
had already been experiencing problems in payment of wages.
They drew attention to the conclusions of the Governing Body re-
port concerning a representation made by the General Federation
of Trade Unions of the Republic of Moldova alleging non-obser-
vance by the Government of Convention No. 95. Those conclusions
pointed to the need for a wide range of reforms, legal and adminis-
trative, in order to ensure the regular payment of wages. They stat-
ed that although the Government’s report included figures indicat-
ing progress on the problem, such as a 14 per cent reduction in the
overall amount of wage arrears, the question remained as to wheth-
er any reliable signs of positive development existed; on this point
they noted the Committee of Experts’ request calling for an im-
proved supervisory structure and the establishment of a labour in-
spectorate. In regard to the problem of payment of wages in kind,
such as in the form of alcohol and tobacco, they stated that this was
a violation of Convention No. 95 in spite of the Government’s indi-
cation that this was done upon the request of workers. This type of
violation needed to be urgently combated by establishing the neces-
sary framework for a market economy, one which would foster fair
competition and provide appropriate rules and sanctions on the
problem of in-kind payments. Expressing doubt as to whether the
Government’s statements on this problem would change, they stat-
ed that a solid basis for improved economic growth would be neces-
sary in order to effectively ensure compliance with Convention
No. 95.

The Worker members stated that they had a much more pessi-
mistic interpretation of the observations of the Committee of Ex-
perts in this case than the Government. The Conference Commit-
tee was not in a position to evaluate the reliability of the
Government’s statistics, but they hoped that the Committee of Ex-
perts would test them against reality as much as possible. Protection
of wages was a key right of workers. Therefore, they were deeply
concerned over the worsening trend of non-payment of arrears, and
payment in kind for a significant number of workers. The Govern-
ment had stated that the situation of arrears was due to the econom-
ic situation. The amount of arrears had declined by 14 per cent, and
certain measures had been taken including improvements in the
public sector. Nonetheless, the amount of arrears remained very
high, with an average delay in payment of two months. Further-
more, arrears were increasing in some sectors. For instance, in the
agriculture and food production sector, which constituted 58 per
cent of the economy, the average delay in payment had increased
from three to four months. Although legislative provisions existed
in this area, the prevalence of arrears indicated that application of
the Convention was still weak in practice. They stressed that the
Convention required application both in law and in practice. Not all
possible effective measures had been taken to strengthen the appli-
cation of the Convention in practice; in particular the Government
had yet to establish an effective labour inspection service.

The Worker members also stressed that payment in kind was
against the provisions of the Convention, although it was common
in practice. The Government had stated that these cases were iso-
lated and payment in kind was done at the request of the worker.
The Worker members stated that nonetheless Article 4, paragraph
1, prohibited the practice of in-kind payments under all circum-
stances and the Government must end it. In conclusion, they urged
the Government to assume its responsibilities under the Conven-
tion in full, and to provide detailed information in its next report.

The Worker member of Romania stated that, although it was a
country in transition confronting serious difficulties, this did not
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constitute a sufficient excuse for non-application of Article 4, para-
graph 1, and Article 12, paragraph 1, of Convention No. 95. The
trade unions of the country had indicated that the Government tol-
erated the general practice consisting of substituting, in various en-
terprises, alcoholic drinks for money wages. According to the most
recent information, these practices persisted. Moreover, the argu-
ment forwarded by the Government, that this form of remunera-
tion was based upon a written request by the worker, did not stand
up to reality. In any case, Article 4, paragraph 1, of the Convention
prohibited such a practice in an absolute manner. On the basis of
these considerations, the speaker immediately asked that the Gov-
ernment commit to end this widespread violation of the Conven-
tion and to do everything in its power to ensure that the partial pay-
ment of wages in kind, when authorized, met the strict
requirements laid down in the Convention.

The Worker member of Hungary expressed her support for the
Republic of Moldova’s workers, noting that Hungarian workers
had suffered through similar wage payment crises during their na-
tion’s structural adjustment phase. She emphasized that the regular
payment of wages formed an essential element of decent work and
even represented a matter of life or death in Moldova, where work-
ers were generally their families’ sole breadwinners and possessed
little assets. Although the Government’s report estimated the aver-
age length of delays in payment at two months, the General Feder-
ation of Trade Unions of Moldova placed the length of the delays at
6-12 months. This constituted a serious violation of Article 12 of
Convention No. 95. Observing that the adoption of resolutions
aimed at urging companies to pay wages on time had proven largely
ineffective, she stated that the enactment of legislation alone would
only scratch the surface of the problem. Only a more complex ap-
proach involving an analysis of the problem’s social and economic
background would produce an acceptable solution to it.

The Government representative stated that he had taken note of
the observations formulated by the Committee of Experts, as well
as those of the Conference Committee. He recalled that the infor-
mation submitted encompassed all the measures taken in the
course of the past year to give effect to Convention No. 95. He reit-
erated his Government’s commitment to put in place all the means
within its power to respond satisfactorily to the problems raised, in
accordance with the recommendations of the Committee.

The Employer members took note of the Government’s state-
ments and referred to their previous comments. They hoped that
the measures described would have an effect. They intended to
keep an eye on developments in the case and hoped to see progress.

The Commiittee noted the oral explanations given by the Gov-
ernment representative and took note of the ensuing discussion.
The Committee observed that the situation related to the practi-
cal application of the principles set out in Article 12, paragraph 1,
and Article 4, paragraph 1, of the Convention dealing with the
payment of wages at regular intervals and the prohibition of pay-
ment of wages in the form of liquor of high alcoholic content or of
noxious drugs. The Committee took note of the information sup-
plied by the Government concerning the legislative measures
aimed at reducing the wage arrears, in particular the new Wage
Act, which have allowed a reduction of outstanding wage debts by
26 per cent as of 1 May 2002. The Committee also noted that, ac-
cording to the indications provided by the Government, the pay-
ment of wages in kind represented only 2.8 per cent of the wage
bill and that the new Wage Act provided for a general prohibition
of wage payment in kind. The Committee stressed the importance
that it attached to the Convention which related to a fundamental
workers’ right affecting their day-to-day life and that of their fam-
ilies. It reiterated that the problems of delayed payment of wages
or the payment of wages in the form of allowances was inconsis-
tent with the Convention and called for sustained efforts, open
and continuous dialogue with the social partners, and a wide
range of measures, not only at the legislative level but also in prac-
tice, in order to ensure effective supervision through labour in-
spection. The Committee strongly urged the Government to im-
plement efficiently the recommendations of the Committee set up
by the Governing Body under article 24 of the ILO Constitution,
which were adopted by the Governing Body in June 2000. It also
invited the Government to supply the Committee of Experts with
a detailed report containing relevant and up-to-date information
on concrete measures taken to ensure the application of the Con-
vention in practice. Such information should include all relevant
data, for instance, the number of workers affected and the amount
of accumulated wage arrears, inspections made, penalties im-
posed and the timetable for settlement of outstanding wage debts,
as well as information on the number and nature of the establish-
ments reported to practise partial payment of wages in the form of
alcoholic drinks, tobacco products, or any other allowances in
kind which would be in violation of the Convention.
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Convention No. 98: Right to Organise and Collective Bargaining,
1949

Costa Rica (ratification: 1960). The Government has communi-
cated the following information.

At the 89th Session of the International Labour Conference in
June 2001, the Committee on the Application of Standards formu-
lated conclusions, after having examined the application by Costa
Rica of the Right to Organise and Collective Bargaining Conven-
tion, 1949 (No. 98). In its conclusions, the Committee notes a di-
vergency between the provisions of the Convention and national
practice. Therefore, the Government of Costa Rica requested
ILO technical assistance and, in agreement with the Minister of
Labour, a technical assistance mission was sent from 3 to 7 Sep-
tember 2001.

The Government of Costa Rica, desirous of complying with the
recommendations of the technical assistance mission and firmly
convinced of the necessity to set up institutions permitting workers
to work in the full exercise of their rights, has attempted to imple-
ment actions to modernize relations among the Government, the
unions and the employers.

The efforts undertaken by Costa Rica to reach these goals can
be summarized as follows:

1. Constitutional reform recognizing the right of collective
bargaining in the public sector

The government party group in the Legislative Assembly has
prepared a draft constitutional reform of article 192 of the Constitu-
tion through which the right of collective bargaining in the public
sector will be recognized at the highest level.

The proposed reform expressly provides:

Article 192. With the exceptions that this Constitution and the
civil service statute may determine, public employees shall be
appointed on the basis of proven ability, and may be removed
only on the grounds for justified termination as set forth in the
labour legislation; or in case of a forced reduction in services,
either because of lack of funds or in the pursuit of a better orga-
nization of such services. Except for high-level public servants of
the public administration and those in charge of public adminis-
trative management, as designated by law, public sector employ-
ees have the right to negotiate collective agreements (the part in
bold characters is the proposed amendment).

The purpose of this reform of the political Constitution is also to
put an end to jurisprudential criteria which, according to the obser-
vation of the Committee of Experts, can create “confusion, uncer-
tainty, even legal insecurity”, the right of negotiation being hence-
forth clearly set forth in the Constitution.

It must be noted that the draft amendment is the result of dia-
logue between the principal trade union organizations and a com-
mittee appointed by the Government and later brought into the
Legislative Assembly, for the purpose of constitutional reform.
This was demonstrated by the announcement presenting this re-
form, made during a press conference by the leader of the Social
Christian parliamentary group, Mario Rodondo, a representative
of the “National Association of Public Sector Employees” and a
representative of the “Federation of Public Service Employees”,
which considered these events as “an important sign of the sup-
port of the Government to strengthen trade unionism”. (La
Nacién Sat., 11 May 2002 (p. 6A), a widely circulated national
newspaper reporting this news, announced by two trade union
representatives and the head of the government party in the Leg-
islative Assembly.)

In addition, and as a necessary complement to facilitate the
prompt and effective implementation of this important constitu-
tional reform, the Executive proposed a legislative reform in order
to introduce the right of collective bargaining in the General Law
on Public Administration and to raise the provisions of Executive
Decree No. 29576-MTSS of 31 May 2001 (on negotiating collective
agreements in the public sector ) to legislative rank.

2. Legislative reform relating to collective bargaining

Under the title, “Legislative reform relating to collective bar-
gaining” of 23 April 2002, the Executive presented the Legislative
Assembly with a draft reform including adding a fifth paragraph to
article 112 of the General Law on Public Administration (No. 6227
of 2 May 1978) which states:

5. All public sector employees who are not involved in public
administration management as set forth in the special law pro-
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mulgated to that effect, have the right to negotiate collective la-
bour agreements, in conformity with article 62 of the Political
Constitution, in both public enterprises and economic services
of the State as well as in the rest of the public administration.

This general standard is complemented by the abovementioned
draft “Law on the negotiation of collective agreements in the public
sector” intended to regulate provisionally the dispute settlement
regime and the collective bargaining of civil servants who do not
exercise a public function in the administration.

The draft law provides that all employees of the State, of state
enterprises as well as workers who do not exercise functions linked
to administrative management can negotiate collective agreements.
According to the draft, principally those who exercise administra-
tive functions are not covered by this right: ministers, vice-minis-
ters, senior public servants, the Attorney-General and Deputy At-
torney-General, the Comptroller General and Deputy Comptroller
General, Public Mediator and Deputy Public Mediator, the person-
nel of enterprises or institutions referred to in the preceding article
when they are members of the Board of Directors, Executive-Pres-
ident, Executive Director, manager or deputy manager, auditor or
deputy auditor or in charge of the management of public monies. It
is the same for public servants exercising advisory functions in the
fiscal services who are involved in collective bargaining. This excep-
tion for public servants in the State administration is set according
to Article 6 of Convention No. 98 applicable to persons employed
by the State and acting on behalf of the organs of public authority.

This draft also defines the subject matter of the negotiations (in-
cluding trade union rights and guarantees, understood as being
those in ILO Recommendation No. 143 concerning workers’ repre-
sentatives, as expressly defined by the text) as well as, inter alia, the
application of disciplinary sanctions, the income tax regime, the
preparation of job descriptions, procedures for awarding grants,
and measures for occupational safety and health. On the other
hand, the draft identifies the persons empowered to negotiate and
resolve conflicts, as well as the procedure to follow for negotiation
(including sessions, necessary conditions, acts).

As this concerns statutory relations, and budgetary relations in
most cases, the pre-existing norms, directives and generally the le-
gal regime, cannot be altered by negotiation. A high-level commit-
tee on negotiation policy has therefore been created in a collegial
body on which different directors sit. The latter should set direc-
tions to be followed during negotiations. The purpose of creating
this Committee is to fully implement negotiations by avoiding that
the agreement between the parties cannot be executed due to legal
or budgetary impossibility. The proposed text also sets the internal
procedure of the Committee, its obligations and those of the inter-
ested parties, and the deadlines for its implementation. It is impor-
tant to note that the text envisages sanctions for non-implementa-
tion, both on the part of management, as well as the Committee.

The draft Law in addition determines the validity of agreements
and excludes the application of the Law to municipalities and State
universities, given the full autonomy that the latter exercise, as pro-
vided in the political Constitution.

It is necessary to note that the text of this legislative reform has
been elaborated by a bipartite committee — Government and trade
union organizations — which implies acceptance of this process.

3. Reform of various articles of the Labour Code relating to
freedom of association

Article 60 of the political Constitution provides for freedom of
association both for employers and for workers. This fundamental
right has influenced the entire legal system of Costa Rica with a
view to genuine protection of freedom of association.

The year 1993 marks a special date for trade union rights with
the incorporation of Law No. 7360 of 4 November in the Labour
Code, creating Chapter 3, concerning trade union protection. The
same year, the Constitutional Chamber of the Supreme Court of
Costa Rica recognized a special right of protection for unionized
workers generally and that trade union leaders were irrevocable,
benefiting from full and complete stability, with the only exception
being dismissal for justified reasons as provided for by law. Aware
of the need to improve the regime of trade union protection, the
Executive has, in addition, presented the Legislative Assembly with
a draft reform of the chapter on freedom of association of the La-
bour Code, which is presently on the parliamentary agenda. This
draft is intended to expand the legal protection of unionized work-
ers and workers’ representatives, in order to reinforce and guaran-
tee the right of union affiliation for Costa Rican employees, as well
as the free exercise by the leaders of representative functions. The
possibility is thus given to unions to give their opinion concerning
the formulation and application of government policies which
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could affect their interests, ensuring that they are given a major role
during conciliation procedures in economic and social collective
disputes. The framework for the action of unions and their repre-
sentatives is thus enlarged.

On the other hand, the draft reform tends to establish a proce-
dure at the management level which should be observed by every
employer prior to a justified dismissal; the dismissal being null and
void in the event that the aforementioned procedure has not been
respected. In such a case, the worker would be able to request rein-
statement with entitlement to unpaid wages. An accelerated judi-
cial procedure is also being introduced which can be used by both
union leaders and affiliated members in case of dismissal for rea-
sons linked to their union activities, and which would reply to the
comments of the Committee of Experts concerning the slowness of
procedures in case of anti-union discrimination and the need to ex-
pand the legal protection of union representatives. The introduc-
tion of joint liability of unions, federations and confederations of
workers or employers for damages and prejudice that they have
caused constitutes another innovation which will be made by the
reform.

The proposed reform thus tends to include all situations relating
to freedom of association which occur in practice by establishing
special protection and legal security for persons exercising the fun-
damental right of trade union membership.

4. Reforms to the chapter concerning hours of work in the Labour
Code

Along with the draft relating to freedom of association the Exec-
utive has presented to the Congress of the Republic a proposal for
reforming one of the institutions of labour law: the hours of work,
with a view to introducing greater flexibility.

Atrticle 58 of the Constitution sets the limit of the workday, while
giving the legislator the possibility for exceptions to this limit in
very specific cases. On the basis of this constitutional authorization,
two new ways of organizing working time have been proposed: the
workday of 12 hours and the workday annualized. The first can be
used — by way of exception in order to respect the constitutional
rule — in enterprises where there are market variations which affect
their supply and their production, or also in enterprises which re-
quire continuous-flow process. Under these circumstances, over-
time would be prohibited, and the constitutional limit of 48 hours
per week would be respected. This means one or two extra days of
rest for the worker, who would thus work four days and rest for
three days. The second type of organization of working time is an-
nualization — also provided for as an exception in cases authorized
by law. The annualized accounting of working time must always re-
spect the weekly limit of 48 hours. In this way, during peak periods
of work the workday could extend to ten hours and during slack
time it would not exceed six hours. In this way, a compensation
schedule is set between hours worked during each of these periods.
The principal guarantee of the annualized day is to give the worker
stability: if an employer were to dismiss a worker before he/she had
worked for one year, the employer would have to pay (as overtime)
the hours worked beyond the ordinary workday.

The reform sets further guarantees in cases where the aforemen-
tioned modalities are used, such as: promotion of training; rest dur-
ing the workday; supply of transportation by the employer where
required; and special flexibility for pregnant women. The reform
also governs the additional weekly day which existed in practice,
but was not governed by legislative provisions and according to
which when an employee works more than five days a week, the
employer is required to remunerate at 150 per cent all work carried
out beyond the fifth day. A generic exception is moreover included
as regards the workday of adolescent minors, as set forth in the spe-
cial provision of the Code of Childhood and Adolescence, Law
No. 7739 of 6 February 1998.

In general, the proposed reform respects the general principles
set forth in the Constitution and legislation, updating them so as to
be compatible with current requirements.

5. Bipartite dialogue: Enterprises-unions

In 2001 organizations belonging to the Costa Rican Union of
Chambers and Associations of Private Enterprises (UCCAEP) and
the trade union movement, represented by the Trade Union Orga-
nization Movement of Costa Rican Workers (CMTC), the Rerum
Novarum Confederation of Workers (CTRN), the Costa Rican
Confederation of Democratic Workers (CCTD), the Unitary Con-
federation of Workers (CUT), the Confederation of Workers of
Costa Rica (CTCR), the National Association of Teachers
(ANDE), the Association of Secondary School Teachers (APSE)
and the UNDECA joined forces to reactivate the process of social
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dialogue between the two partners drawing on an ILO project en-
titled: “Tripartism and social dialogue in Central America:
Strengthening the process of consolidating democracy” prepared
by the International Labour Organization. This process benefited
from State technical support and aid.

The principal objective was to reach a series of concrete and
concerted proposals, which should be favourable to productive in-
vestment and the creation of quality jobs. Three themes were re-
tained, clearly distinct but having a close tie among them: economic
policy, teaching policy and employment policy. The long-term strat-
egy which must be defined for promoting investment and employ-
ment relies on the convergence of these three elements. Among the
earliest results of this tripartite dialogue, it is appropriate to note, in
particular, agreements in sight on the reform of instruction in Costa
Rica, consultation for fiscal reform, the elaboration and implemen-
tation of a national employment policy and, finally, the promulga-
tion of a Law creating an economic and social council, analogous to
that which exists in Spain.

6. Tripartite dialogue: Government-trade unions-employers

With the help of the ILO and the enthusiastic support of the
Government, Costa Rica has taken significant steps to strengthen
social dialogue. Costa Rica has thus been able to set the basis of
decisive agreements in the economic and social fields.

In the framework of the RELACENTRO project “Freedom of
association, collective bargaining and labour relations in Central
America and the Dominican Republic”, a tripartite delegation
from Costa Rica met in the Dominican Republic with other tripar-
tite delegations from countries in the region. This conference took
place from 22 — 24 May 2002. The Government delegation of Costa
Rica was headed by the Minister of Labour and Social Security,
Mr. Ovidio Pacheco Salazar. The importance of this meeting was
that trade unions, organizations of workers, employers’ associa-
tions and Ministers of Labour from countries in the region met for
the first time to set a common work programme, taking into ac-
count the particularities of each country in social, political and eco-
nomic terms.

In the context of each of these major themes, the questions of
employment, of modernization of the labour administration and
the promotion of social dialogue, were discussed with a view to con-
sensual solutions. This tripartite regional meeting, held in Santa
Domingo, had an important precedent at the national level with a
meeting held in Costa Rica several months earlier which also had
reached certain points of agreement.

The Government reaffirms its will, already demonstrated, to
continue to make the Higher Council of Labour the tripartite body
par excellence in which different proposals and other elements
originating from the three partners are analysed.

7. Submission of Conventions Nos. 151 and 154

The Government announced the submission to the Legislative
Assembly of draft laws ratifying the Labour Relations (Public Ser-
vice) Convention, 1978 (No. 151), and the Collective Bargaining
Convention, 1981 (No. 154).

Recently the Minister of Labour and Social Security, Mr. Ovidio
Pacheco Salazar, sent a letter to the President of the Congress, with
copy to the heads of the political groups represented, drawing their
attention to the high priority that this ratification represents in the
national interest. This initiative of the Minister must be understood,
naturally, as being in the spirit of the separation of powers set forth
in the Constitution. Presently Congress is in a period of ordinary
session until August and during that period, the initiative on the
legislative level belongs exclusively to the deputies and not to the
executive. This set of elements demonstrates, if it were necessary,
the will of the Government to ensure the setting up of collective
bargaining in the public sector, according to the principles of the
ILO.

As the six points set forth above demonstrate, the Government
of Costa Rica has deployed targeted and observable efforts to give
effect to the recommendations made by the various ILO bodies,
with the firm conviction of thus contributing to furthering social
peace within its borders. It will pursue its efforts focusing on the
protection of workers’ rights. This commitment, along with ongoing
efforts in favour of decent work and social well-being, is part of the
desire for a competitive and dynamic economy which is the best
guarantee of the pursuit of progress, already appearing from the
transformations under way. Realizing the need to improve daily the
mechanisms leading to the full exercise of the rights of workers,
Costa Rica recognizes the full value of the advice and support that
the different bodies of the ILO have given, always towards the same
goal. In that spirit, Costa Rica desires a strengthening of the cooper-
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ation and the pursuit of an open dialogue on these questions about
which it shares the same values and the same concerns.

In addition, before the Conference Committee, a Government
representative (Minister of Labour and Social Security) expressed
the firm desire of his Government to respect the fundamental and
inalienable rights of workers, in the spirit of democracy and solidar-
ity which characterized Costa Rica. The speaker recalled that his
country had abolished its army more than 50 years ago in order to
invest resources in education.

The speaker recalled that a situation of legal uncertainty had
been created through the decisions of the Constitutional Chamber
which resulted in an interpretation which hindered collective bar-
gaining in the public sector. To overcome this situation, the Execu-
tive Authority had proposed to introduce the right to collective
bargaining in the public sector through Executive Decree
No. 29576-MTSS of 31 May 2001. Nonetheless, this Executive De-
cree was criticized for not having the status of law and of being sub-
ject to possible reforms through further Decrees by the Executive
Authority. Consequently, a new legislative Bill — which was submit-
ted before the Legislative Assembly in April 2002 as Bill No. 14675
— introduced a reform of collective bargaining.

In this context, the speaker recalled the technical assistance mis-
sion by the ILO which took place with the approval of the Govern-
ment from 3 to 7 September 2001. The speaker noted with appreci-
ation that the hard work and the quality of the report presented by
the technical assistance mission had dealt with all pending ques-
tions. The conclusions of this mission pointed out that Executive
Decree No. 29576-MTSS provided a wide scope for the right to col-
lective bargaining which only excluded public servants at the high-
est level. The scope of the workers covered by this Executive De-
cree was in conformity with the requirements of Convention
No. 98. Collective bargaining was allowed in public sector enter-
prises of the State. Moreover, the technical assistance mission had
invited the Government to ratify the Labour Relations (Public Ser-
vice) Convention, 1978 (No. 151), and the Collective Bargaining
Convention, 1981 (No. 154).

In relation to Conventions Nos. 151 and 154, the speaker re-
called that for many years the parliamentary procedure for their
ratification had been suspended. In his capacity as a parliamentari-
an and President of the Legislative Assembly, the speaker had had
the opportunity to meet with the technical assistance mission and to
be convinced of the importance for Costa Rica of ratifying these
Conventions. The speaker thus noted with satisfaction that through
Bills Nos. 14542 and 14543, Conventions Nos. 151 and 154 were be-
fore the Legislative Assembly, having received a favourable review
regarding their ratification by the Committee on International Af-
fairs. Nevertheless, the plenary session of the Legislative Assembly
could still not approve them, in spite of the clear compromise be-
tween the majority and the opposition.

The speaker also recalled the recommendation of the technical
assistance mission to establish a Permanent Roundtable for Dia-
logue and Coordination and a Permanent Training Forum on ques-
tions related to trade union freedoms, freedom of association and
collective bargaining in order to promote, with the assistance of the
ILO and in the framework of the Tripartism and Social Dialogue
Project in Central America (PRODIAC), initiatives to strengthen
the relations between the social partners. The speaker regretted the
fact that this question could not be treated and resolved at the na-
tional level and that it had to be discussed in the Conference Com-
mittee. The speaker stressed that the government sector and the
business sector had accepted the proposal of the technical assis-
tance mission, and he urged the representatives of the workers’ or-
ganizations also to join this initiative.

Concerning the legislative reform regarding collective bargain-
ing, the speaker recalled that it was the intention of his Govern-
ment to encourage the adoption by the Legislative Assembly of an
amendment to article 112 of the General Law on Public Adminis-
tration through which a subsection 5 would be introduced which
would provide the right to negotiate collective agreements to all
public employees who were not engaged in the administration of
the State. A draft bill on the negotiation of collective agreements
in the public sector was to establish machinery for conflict settle-
ment and collective bargaining of employees who did not exercise
public functions in the administration. Included in the definition
of employees exercising public functions were public servants at
the highest level, in conformity with the exceptions provided for
in Article 6 of Convention No. 98. Furthermore, the amendment
covered negotiation, the modalities of applying disciplinary sanc-
tions, control of wage rates, the elaboration of job description
manuals, procedures for awarding grants and occupational safety
measures. The validity of collective agreements and certain exclu-
sions were defined as well. The speaker also recalled that his Gov-
ernment planned a major reform of the Labour Code through Bill
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No. 14676, which extended many of the already established trade
union rights.

Within the subregional framework, the speaker emphasized that
in the last ministerial meeting, a tripartite subregional agenda was
established which gave priority to solving all suspended questions
related to collective bargaining and freedom of association. The
speaker reiterated his desire to resolve any future problems
through tripartite consultations.

In this context, the speaker recalled that the Political Constitu-
tion of Costa Rica already contained two provisions which referred
to freedom of association: article 62 gave the force of law to collec-
tive agreements, and article 60 established the right to join a trade
union. His Government also sought to promote a new constitution-
al amendment to incorporate in article 192 a phrase allowing all
public employees, except public servants of the highest level in the
public sector and public servants engaged in the administration of
the State, to enjoy the right to negotiate collective agreements.

The speaker informed the Conference Committee that the
Director-General of the ILO had transmitted to him a communica-
tion in which he offered the technical assistance of the ILO in order
to address the pending questions. The speaker also wished to ex-
press to the Conference Committee the willingness of his Govern-
ment to accept the technical assistance offered to overcome the cur-
rent problems, to reinforce the legal clarity in the area of collective
bargaining and to establish decent working conditions. His Govern-
ment was willing to create all necessary means to promote social
dialogue in an atmosphere of confidence and tripartite collabora-
tion, and he hoped all interested sectors would fully participate in
this dialogue.

The Worker members stated that they had taken note of the oral
explanations presented by the Government representative and the
written information provided. The information given by the Gov-
ernment representative did not contribute much new, only an enu-
meration of a simple set of draft reforms. The observation of the
Committee of Experts raised ambivalent feelings because it showed
that measures had been taken but that, at the same time, fundamen-
tal problems persisted and what was even worse, that new problems
of application were arising. In effect, new aspects had been added
to those already evoked in 1999 and 2000, which, as Case No. 2104
of the Committee on Freedom of Association demonstrated, con-
cern the freedom to bargain collectively in the public services. The
observation of the Committee of Experts, which was based on the
Government’s report, the conclusions of the Conference Commit-
tee, the report of the technical assistance mission of September
2001 and the communications made by the trade unions of Costa
Rica, articulated four specific components.

With regard to recourse procedures in the event of anti trade
union acts, the Worker members emphasized the point that the
Government should be requested to keep the Committee informed,
on the one hand, of the exact terms of the Act which needed to be
adopted, and on the other, of its application in practice. Their cau-
tiousness seemed to be justified by the fact that a Bill improving
freedom of association, which had been negotiated satisfactorily by
all parties, had eventually been amended without consultation and
had established henceforth the legal responsibility of trade unions
in the case of a strike, a stipulation which was all the more serious
because in Costa Rica strikes were very often declared illegal.

Concerning the right to collective bargaining in the public sector,
the Worker members shared the concerns expressed by the Com-
mittee of Experts with regard to a situation that constituted a seri-
ous violation of Convention No. 98. Moreover, from their point of
view, the adoption in the future of a Bill approving the ratification
of Conventions Nos. 151 and 154 would contribute to resolving the
difficulties. They, therefore, asked that the Government be re-
quested to furnish information in this respect.

Concerning the criteria of proportionality and rationality in col-
lective bargaining in the public sector, the Worker members, recall-
ing the interference demonstrated by the Constitutional Chamber
with respect to the content of collective agreements, considered
that such practices, as noted by the Committee of Experts, could
“give rise to a loss of autonomy of the parties and the devaluation of
collective bargaining itself”. They asked that the Government be
requested to refrain from such practices.

As regards the difficulties touching upon collective bargaining in
the private sector, the Worker members regretted, like the Commit-
tee of Experts, the enormous imbalance in the private sector be-
tween collective agreements concluded by trade union organiza-
tions and the direct contracts concluded by non-unionized workers.
They were keen to underline that Convention No. 98 advocated
that the State should promote collective bargaining. They called
upon the Government of Costa Rica to follow this direction rather
than devoting itself to practices that render the principles of free-
dom of association devoid of meaning proclaimed by the funda-
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mental instruments. They asked that the Government be requested
to furnish concrete information on the measures taken in this re-
gard. However, since tripartite consultations only made sense if
freedom of association truly existed, no lasting solution could be
envisaged in this area as long as there was no legal obligation to
reinstate the workers who had been dismissed for reason of their
engagement in trade union activities. The Worker members empha-
sized that the Government should supply tangible proof of the
goodwill it claimed to have had for several years. From this view-
point, they would be in favour of mentioning this case in a special
paragraph.

The Employer members organized their comments in reference
to four points raised in the Committee of Experts’ report. Regard-
ing the report’s first point, which concerned the inadequacy of gov-
ernment measures dealing with anti trade union acts, they stated
that the Committee of Experts had noted with interest several pos-
itive developments in this area and expressed support for these de-
velopments. They observed that judicial slowness had also been cit-
ed as one aspect of the Government’s shortcomings with respect to
this issue, and welcomed the fact that the judicial workload had
been greatly reduced. Nevertheless, they emphasized the impor-
tance of continuing to bring about judicial reform, specifically with
regard to the acceleration of judicial procedure and the clarification
of legal principles.

With respect to the report’s second point, which concerned the
right to collective bargaining in the public sector, they noted several
positive developments in this area — including the Government’s
acceptance of an ILO technical assistance mission and the drafting
of a Bill supported by the parliamentary opposition and the social
partners. They cited the Committee of Experts’ report, which had
noted actions taken by the Government respecting this issue, and
expressed support for these developments.

Turning to the report’s third point, which involved an individual
case regarding the extent to which the government may interfere in
collective bargaining, they observed that Convention No. 98 of-
fered little guidance on this issue. Although noting that a minimum
of judicial procedure must be adhered to, they felt that it was diffi-
cult to state to what extent Government interference would be
deemed permissible, based on this individual case.

On the report’s fourth point, concerning collective bargaining in
the private sector, they stressed that, although the trade unions con-
sidered direct pacts between individual enterprises and individual,
non-unionized workers unacceptable, these sorts of agreements were
wholly appropriate in light of the fundamental, inalienable right to
freedom of contract. Although the use of direct pacts to prevent col-
lective bargaining would be problematic, they stated that this did not
appear to be the case and also underscored the fact that Convention
No. 98 did not prohibit direct pacts. Furthermore, they expressed
their belief that Costa Rican workers possessed a certain preference
for direct pacts, which was possibly due to the fact that in the past
trade unions had refused to participate in tripartite collaborations.

In conclusion, they reaffirmed their support for the positive
steps taken by the Government and requested that acknowledge-
ment of this progress be reflected in the Committee’s conclusions.

The Worker member of Costa Rica recognized that the present
Government’s administration had taken up its functions from
8 May 2002. Nonetheless, he recalled that the questions discussed
had been pending for many years. Hence, it should be considered a
problem of the State and the current administration should make a
great effort to obtain a concrete solution.

Referring to the observation of the Committee of Experts on the
application of Convention No. 98, the speaker shared its views con-
cerning the slowness and inefficiency of the procedures for recourse
against anti-union acts and took the opportunity to note the report
of the technical assistance mission.

In the speaker’s opinion, Bill No. 14676, which was brought be-
fore the Legislative Assembly, was introduced by the previous ad-
ministration, contained provisions which affected the freedom of
association enshrined in Conventions Nos. 87 and 98 and included
provisions in contradiction with the Hours of Work (Industry) Con-
vention, 1919 (No. 1). The legislative reforms sought to penalize the
actions of workers’ organizations by making them responsible for
harm done to an employer who claimed to be affected by the ac-
tions of a union, federation or confederation. In cases of strike, a
workers’ organization could run the risk of bankruptcy in the face
of a claim by an employer. Working hours have also been made
more flexible and 12-hour days have been introduced with cumula-
tive weeks and years, which involved the loss of the rights of work-
ers enshrined in Convention No. 1. In this sense, the speaker re-
called that the observations of the Confederation of Workers
Rerum Novarum (CTRN) were communicated to the Committee
of Experts which had observed the non-compliance of Convention
No. 1.
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C. 98

The speaker also mentioned the recommendations of the Com-
mittee on Freedom of Association concerning Cases Nos. 1483,
1780, 1678-1695-1781, 1868, 1875, 1879, 1984, and 2024, which had
been reproduced in the corresponding reports. Most of these called
for the reinstatement of workers, and nonetheless none of them had
been reinstated. The speaker also referred to the failure to reinstate
the Secretary-General of the Union of Tropical Fruit Workers
(SITRAFRUT) and workers in an automobile manufacturer. The
Union of Banana and Plantation Workers witnessed acts of anti-
union persecution and the blacklisting of workers, resulting in the
loss of work for affiliates and other workers.

The speaker shared the considerations contained in the observa-
tion of the Committee of Experts in relation to the restrictions on
the right to bargain collectively in the public sector. In his opinion,
difficulties still existed in the Legislative Assembly for ratification
of Conventions Nos. 151 and 154. The ratification of the said Con-
ventions had been promised since 1993. The authorities persisted in
undermining collective bargaining, as was the case in the Banco
Crédito Agricola and in the civil aviation sector. The Deputy Om-
budsperson would bring charges again before the Constitutional
Chamber to have declared unconstitutional certain clauses of the
few collective agreements in force.

The speaker recalled that the Superior Labour Council was not
operational. Its existence was sporadic, and hardly appeared to jus-
tify itself in the application of the Tripartite Consultation Conven-
tion, 1976 (No. 144). The speaker mentioned the activities of the
project PRODIAC which also had demonstrated tripartism in Cos-
ta Rica. The ILO Office in San José had played an important role in
facilitating social dialogue, both at the subregional level and in each
country. The speaker welcomed the proposal made by the Govern-
ment representative to search for solutions within Costa Rica.

In conclusion, the speaker observed that the draft constitutional
amendment to grant the right to foreign workers to form part of the
council of unions was not going anywhere, to the detriment of an
important segment of the working population of Costa Rica.

The Worker member of Guatemala reiterated in his own words,
the arguments and the position of the Worker Member of Costa
Rica. He stated that the democratic system was in bad shape in
countries in which the freedom of association and the right to strike
were restricted. The comments of the Committee of Experts and
the information supplied by the Costa Rican trade union movement
regarding the violation of the Right to Organise and Collective Bar-
gaining Convention, 1949 (No. 98), demonstrated that this was a
case of serious violations of freedom of association. Even though
the practice of substituting collective bargaining with direct agree-
ments concluded with non-unionized workers, which was conduct-
ed by the permanent workers committees, was in conformity with
the Labour Code, it was nonetheless in contravention to Conven-
tion No. 98. The speaker mentioned the concern expressed by the
direct contacts mission which had noted the disproportion between
the number of collective agreements registered with trade union
organizations (12) and the direct agreements concluded with non-
unionized workers (130). He deplored that this disproportion was
aggravated by the interference of solidarity associations which were
a kind of fifth column in the world of work, not only in Costa Rica,
but also in all of Central America, thus creating confrontations by
substituting trade unions. The speaker requested the Government
to take into consideration observations made by the direct contacts
mission concerning the prejudice caused by direct agreements in
violation of Convention No. 98. He called upon the political will of
the Government to take into account the systematic denunciations
of freedom of association violations and the requests for the rein-
statement of laidoff workers. If the labour legislation was put into
conformity with ILO standards, Costa Rica could have the demo-
cratic system of which it already boasted.

The Government representative clarified that the mission which
took place had been a technical one, not a direct contacts mission.

The Employer member of Costa Rica expressed his surprise
regarding the statement made by the Worker member of Costa
Rica and stated that the Government was ready to ameliorate the
national policy on collective bargaining. He indicated that this op-
eration would be difficult, given the structure of social cohesion
which characterized his country. As Winston Churchill aptly put
it, democracy was the worst system but nothing better existed. As
a result, the Congress accorded numerous legal protections to
benefit employment, where a voice was given to all social part-
ners. He considered, however, that the principle of section 19.3 of
the ILO Constitution had to be recalled, under which “In framing
any Convention or Recommendation of general application the
Conference shall have due regard to those countries in which cli-
matic conditions, the imperfect development of industrial organi-
zation, or other special circumstances make the industrial condi-
tions substantially different and shall suggest the modifications, if
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any, which it considers may be required to meet the case of such
countries.”

Regarding solidarity organizations, the speaker stated that the
views expressed consisted of unfounded accusations, since coopera-
tive organizations and trade unions counted on their intervention.

On the other hand, the speaker expressed concern at the slow-
ness of collective bargaining in the private sector and at the judicial
system which did not favour progress. In fact, there were several
decisions that hindered productivity and foreign enterprises in the
country. International organizations had indicated that the prolifer-
ation of litigation cases by mistreated workers, many of which were
unfounded, hindered production. Currently, the State worked to
overcome the situation with the assistance of the International
Bank for Reconstruction and Development (IBRD).

In respect of direct agreements, the speaker pointed out that
they were not an invention of the employers, since theye were pro-
vided for in the Labour Code due to a decision by the workers, de-
sirous to resolve disputes through this process of conciliation. He
pointed out that in this respect, workers even called a general as-
sembly to nominate the Committee that would represent them dur-
ing this conciliation process.

Some might even resort to this machinery not out of fear, but
because of past unreasonable acts of trade union leaders in bargain-
ing with private enterprises in the Southern Zone of his country
where their excessive demands made those companies withdraw,
leaving behind the population in unemployment and, of course,
poverty.

In addition, the speaker referred to the statements of a well
known trade union leader in the country, that three factors current-
ly explained the limited scope of trade unionism, especially in the
private sector. The first was the negative view that enterprises had
of trade unions. The second was the bad image recognized by the
leader himself, which was projected by trade unionists and which
was partly their fault because of opportunism, and lack of vision,
and also because of cases of corruption. The third aspect was the
need to introduce judicial and procedural reforms to facilitate and
render effective the supervision of rights and the resolution of con-
flicts between employers and workers.

Finally, the speaker stated that globalization was a unique op-
portunity for Cost Rica which could benefit all its citizens, strength-
en competitiveness of the national production apparatus. He under-
lined that it was indispensable to render more flexible the standards
related to hours of work, to layoffs and to employment with the
objective of combating unemployment as many industrialized
countries had done with success, with the support of the majority of
workers.

The Worker member of Colombia stated that it appeared from
the Committee of Experts’ report and the discussions which took
place in this Committee that, the right to bargain collectively was
hampered by all kinds of obstacles. The workers could not content
themselves with the legislative provisions on freedom of association
and collective bargaining. They also needed the effective applica-
tion of the relevant Conventions. Costa Rica was the focus of much
criticism for the anti-trade union behaviour of authorities, of sever-
al employers, as well as for the sympathy shown by certain employ-
ers’ circles for the “solidarism”. The right to collective bargaining in
the public sector could not remain the object of distortions and eva-
sions. According to the information contained in the Committee of
Experts’ report, a draft law was under examination by the National
Assembly providing for the ratification of the Labour Relations
(Public Service) Convention, 1978 (No. 151), and the Collective
Bargaining Convention, 1981 (No. 154), which could become, in
principle, a guarantee for workers.

On the other hand, the speaker expressed serious concern about
the fact that numerous historical achievements of the labour move-
ment, obtained through collective bargaining, were now subject of
revision by the Constitutional Tribunal. This could only privilege an
enriched minority as opposed to a great majority of the poor and
socially excluded, thus negating all principles of justice and possibly
entailing unpredictable consequences.

The Worker member of the United States noted that for more
than a decade Costa Rica had been asked by the Experts and by this
Committee to bring its legislation and practice into conformity with
Convention No. 98. Every time, the Government of Costa Rica had
said that it would do so and each time it went unfulfilled. Regarding
the delay and ineffectiveness of available recourse for anti-union
reprisals mentioned in the Report of the Committee of Experts, it
was important to mention that the ILO technical assistance mission
of September 2001 had found that the available procedures involv-
ing the labour inspectorate and the judiciary, generally totalled
three years on average, a delay absolutely fatal to the success of any
union organized campaign or other collective action. The Experts’
reference to a decrease in acts of anti-union discrimination between
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1996 and 1999 needed to be qualified in light of the findings of the
technical assistance mission which had concluded that there had been
a verifiable increase in acts of anti-union reprisals against Costa
Rican workers over the last decade.

The Experts’ reference to the bill pending in the Costa Rican
Parliament intended to eliminate defects in available remedies for
anti-union discrimination in conformity with Convention No. 98,
also needed to be put in perspective. In addition to observing that
the reform bill had not yet been passed, the technical assistance
mission had mentioned in its report that the Minister of Labour
had stated that the negotiation and processing of these issues in
the Legislative Assembly could prove to be difficult and that an
additional part, which had not been communicated to the mission,
would be incorporated in the project. The pending additional part
of the project, authored by the former administration, altered the
eight-hour working day and imposed liability on both unions and
individual union members for strikes and other collective action
which allegedly harmed employers. This was a Trojan horse which
effectively undermined and derailed a consensus to truly protect
and make whole the victims of anti-union discrimination.

Regarding collective bargaining in the public sector, the Gov-
ernment of Costa Rica had promised to enact a new public employ-
ment law in 1992 but had failed to do so. Despite the May 2001
decrees, both the Experts and the technical assistance mission re-
minded this Committee that the Constitutional Chamber had ruled
that all public employees with statutory employment status should
be denied their guarantees under Convention No. 98. In the private
sector, the Government of Costa Rica continued to accept the for-
mation of Solidarista associations under the 1984 Solidarista Asso-
ciations Act. Although explicitly banned from collective bargaining
under Act No. 7360, Solidarista associations had taken over the
functions properly belonging to trade unions thus leading to an
enormous imbalance between collective agreements and employer-
brokered arrangements. He joined the other members in calling for
a special paragraph in this case.

The Government member of the Dominican Republic indicated
that during the period from 22 to 24 May of this year a tripartite
meeting on freedom of association, collective bargaining and labour
relations in Central America and the Dominican Republic took place
in his country. A subregional programme on labour matters, which
took into account social, economic and political features of each
country of the region, was elaborated at this meeting. The speaker
who chaired that meeting supported the Santo Domingo declarations
and praised the willingness and the positive action of the Govern-
ment of Costa Rica in favour of social dialogue, freedom of associa-
tion and collective bargaining. He had no doubt that the Minister of
Labour of Costa Rica would contribute notably to this process.

The Government member of Panama, after reading the report
of the technical assistance mission requested by Costa Rica which
had visited the country from 3 to 7 September of last year consid-
ered that the mere fact that this country had requested assistance in
order to adjust to ILO standards demonstrated its political good
will. Moreover, since 1991 considerable progress had been made.
Concerning the two bills mentioned in the report of the mission, the
first, which aimed at identifying acts which constituted anti-trade
union discrimination and interference, enjoyed the support of trade
unions and the principal parties represented in the national Parlia-
ment. The second, aimed at the ratification of Conventions
Nos. 151 and 154, had the support of the social partners, the Gov-
ernment, the President of the Parliamentary Assembly and the
main opposition party, which was an encouraging sign. Finally, the
speaker considered to be reasonable the mission’s proposal to ex-
amine the various problems pending in Costa Rica in a tripartite
body that the Government had accepted to create as a permanent
one. This would promote social dialogue and the adoption of
agreed solutions.

The Government representative stated that the inclusion of his
country in a special paragraph would be unacceptable in the light
of the information obtained during the technical assistance mis-
sion and the progress noted by the Committee of Experts in the
area of collective bargaining and freedom of association. In fact,
on this day the Constitutional Chamber of his country had pro-
posed the amendment of the relevant legislation through a reform
of article 192 of the Supreme Law that would allow the constitu-
tional recognition of collective bargaining in the public sector. It
was therefore obvious that this task would take time as it repre-
sented a democratic process in which all the social partners would
participate.

The speaker noted that after the mission of 20 November 2001, a
change in government had taken place in his country which had re-
sulted in changes and improvements in the relevant legislation, with
the help of the ILO, and in particular with a view to the ratification
of Conventions Nos. 151 and 154.

C. 98

The Employer members said that the report of the Committee
of Experts constituted the basis for the discussion of the case in the
Conference Committee as this Committee drew its conclusions
from the points made by the Committee of Experts in its report.
The Committee of Experts had raised four issues in its report, and
had noted progress on two points. As far as the issue under point 3
of the report was concerned, the Employer members thought that it
referred to an isolated case. The questions examined under point 4
still needed to be resolved. The Government had already adopted
legislative measures and had moreover requested technical assis-
tance from the ILO in order to overcome the remaining problems.
However, the discussions had demonstrated that the prevailing cli-
mate among the social partners in Costa Rica was not characterized
by social harmony. The trade unions had refused to participate in
consultations on several occasions in the past. Therefore, this Com-
mittee should call for a strengthening of cooperation in this field
between the social partners and the Government. The requested
technical assistance was a valuable tool to this end.

The Worker members stated that a show of good will on behalf
of the Government did not suffice, and neither did the improvisa-
tion of measures outside the obligations undertaken. What counted
was the application of standards. In this instance, the observations
made by the Committee of Experts, as well as those of the technical
assistance mission, revealed serious disfunctionings that under-
mined the principles of collective bargaining set by the Convention
and distorted the conditions in which it took place.

The Worker members hoped that the tripartite dialogue sug-
gested by the mission and supported by the Committee of Experts
would help find a solution to these disfunctions. Naturally, such a
dialogue could only take place under conditions that guaranteed
freedom of association. The fact was, that if until now certain orga-
nizations appeared hesitant and industrial relations were tense, it
was precisely due to the consequences that such participation could
have for trade unionists regarding their employment in a country
where freedom of association as provided for by the standards, re-
mained a dead letter.

Considering the seriousness of the situation and the persistence
of the Government to limit itself to promises without any follow-up,
the Worker members would have wished this case to be included in
a special paragraph of the report of the Committee. This being im-
possible, they hoped nonetheless, that the examination of this ques-
tion would continue.

The Committee took note of the written information submitted
by the Government, of the statement made by the Government
representative, and of the discussion which ensued. The Committee
noted with interest the technical assistance mission which went to
Costa Rica to examine the issues raised by the Committee of Ex-
perts in respect of the application of the Convention. The Commit-
tee observed that the Committee of Experts has commented on the
application of Article 1 of the Convention concerning protection
against acts of anti-union discrimination and of Article 4 concern-
ing the promotion of collective bargaining, which have posed prob-
lems both in the public and the private sector. The Committee not-
ed with interest that a draft law aimed at strengthening protection
against acts of anti-union discrimination has been submitted to the
National Assembly. It expressed the hope that this draft would be
rapidly adopted. As concerns the promotion of collective bargain-
ing, the Committee noted that serious problems remained in the
way of the effective recognition and implementation of the rights of
workers to bargain collectively their terms and conditions of em-
ployment. It noted the Government statement that draft amend-
ments to the Constitution and to the legislation concerning the pub-
lic sector have been presented to the National Assembly. The
Committee recalled in this respect that the Convention applies to
public servants who are not engaged in the administration of the
State. It also underlined that Article 4 of the Convention is aimed at
encouraging and promoting collective bargaining between workers’
organizations, on the one hand, and employers or employers’ orga-
nizations, on the other. Taking note of the Government’s desire to
cooperate with the International Labour Office, the Committee re-
quested the Government to take the necessary measures, in full
consultation with the social partners and with ILO assistance, to
ensure that the right to collective bargaining is fully recognized not
only in law, but also in practice, for all workers covered by the Con-
vention. The Committee requested the Government to provide de-
tailed information in its next report for examination by the Com-
mittee of Experts.

Fiji (ratification: 1977). A Government representative stated
that the Government had been slow to respond to the Committee
due to the devastating upsets to the economy and the country in
1987 and more recently in the year 2000, which required the Gov-
ernment’s full attention to restore economic growth in the shortest
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C. 98

possible time. Consequently, many statutory bodies were unable to
meet, including the Labour Advisory Board, a tripartite body of
workers, employers and the Government. Nonetheless, the speaker
reassured the Committee of his Government’s commitment to the
supervisory functions of the ILO and untiring resolve to fulfil its
obligations under the ILO Constitution.

The speaker declared that the observations of the Committee of
Experts concerning Convention No. 98 were factually inaccurate
and did not reflect the developments in Fiji over the past decade.
The Government had taken serious remedial actions to ensure full
compliance with the provisions of the Convention.

Referring to Article 2 of the Convention, dealing with the pro-
tection of workers’ organizations against acts of interference, the
speaker stated that section 33 of the 1997 Constitution provided
guarantees for the existence of trade unions and the rights of work-
ers to join trade unions of their own choosing. This was reflected in
the recent ratification of Convention No. 87 and in current law and
practice as provided for in section 59 of the Trade Union Act, which
protects the rights of workers to join trade unions and makes it an
offence for an employer in any way to prevent the setting up of
trade unions in their workplaces. There was absolutely no interfer-
ence by the Government or the employers’ organizations in the ex-
istence and of pursuit trade union activities.

The speaker then turned to Articles 3 and 4 of the Convention
and the comments of the Committee of Experts in regard to
Vatukoula Joint Mining Company. The speaker stated that the
Company had requested a judicial review of the Commission of
Inquiry report and as such, a stay of execution order issued by the
High Court remained in place. The Government had decided to
have the order struck and legal proceedings had already com-
menced. The Committee would be informed in due course of the
Court’s decision.

The observation of the Committee of Experts stated that the
Trade Union Recognition Act was silent as to the position of a
union that did not represent at least 50 per cent of the employees in
a bargaining unit. This may have been the case with the old legisla-
tion on recognition, but it was repealed in 1998 when the new Trade
Union Recognition Act was enacted. The new Trade Union Recog-
nition Act, 1998 provided recognition of minority unions for the
purposes of collective bargaining. The Government had also made
provisions for the protection of workers during the period in which
recognition was sought. Under the Trade Disputes Act, trade
unions had the right to use the trade dispute machinery if their
members were terminated during the period in which recognition
was sought.

Referring to the Committee’s criticism of the Counter-inflation
Remuneration Act, the speaker stated that this restriction had been
lifted more than ten years ago and collective bargaining was freely
undertaken. It was necessary only to enable the economy to achieve
stability after the period of political upheaval.

In conclusion, the speaker reiterated that the Government of
Fiji was fully committed to ensuring that workers’ rights were pro-
tected, that collective bargaining was promoted and that the Con-
vention was applied both in law and in practice.

The Worker members began by noting that several encouraging
developments had taken place regarding the right to organize and
collective bargaining, specifically mentioning the settlement of a
long-outstanding dispute between Airports Fiji Limited and the Fiji
Public Service Association.

The Worker members observed that this case involved four dis-
tinct violations of Convention No. 98: the Government’s failure to
adopt measures adequately protecting workers’ organizations from
acts of interference by employers or their organizations; weakness-
es in the legislation relating to union recognition; the Government’s
failure to secure employer recognition and respect for the workers’
right to organize in the Vatukoula Joint Mining Company; and re-
strictions on the right of unions to negotiate wage increases. These
violations had been discussed by the Committee of Experts over a
period exceeding ten years, and the fact that the Committee of Ex-
perts had repeated its requests several times underlined that little
progress had been achieved.

With respect to Fiji’s violation of Article 2 of the Convention,
they stated that the Government had yet to institute measures
protecting trade unions from employer interference, in spite of re-
peated requests by the Committee of Experts to do so, and that
over this period of inaction companies had sponsored in-house
unions in order to dilute the power of independent trade unions.
Noting the Government’s statement that a report on labour re-
forms would be produced by the Labour Advisory Board later this
year, they called upon the Government not to procrastinate any
further on this matter and expressed the hope that the report
would fully address their concerns regarding employer interfer-
ence in the right to organize.
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The Government’s lack of political will to ensure the rights en-
shrined in Convention No. 98 was further reflected in the lack of
progress respecting the Vatukoula Joint Mining Company and its
alleged violations of Articles 3 and 4 of the Convention. They ex-
pressed frustration with the fact that the High Court had yet to hear
this case on its merits, although ten years had passed since the
Court invalidated a compulsory recognition order against the com-
pany, and stated that this persistent delay also reflected a weakness
in the legislation respecting labour rights violations.

In regards to section 10 of the Counter-inflation Remuneration
Act, which restricts the right of unions to negotiate wage increases,
they noted that the Committee of Experts had deemed this provi-
sion inconsistent with Article 4 of the Convention and urged the
Government to take corrective action on this matter.

They concluded by calling for greater efforts from the Govern-
ment to ensure compliance with Convention No. 98, including the
adoption of provisions penalizing employers for violations of the
right to organize.

The Employer members noted the lack of measures to guaran-
tee adequate protection to workers’ organizations against acts of
interference by employers or their organizations. The report of the
subcommittee of the Labour Advisory Board of 1996 which ad-
dressed the issue was not available, and the Government represen-
tative had not provided any information. Neither had the Govern-
ment provided a court decision on the refusal by a mining company
to recognize an independently registered union. They observed a
lack of willingness by the Government to collaborate with the ILO.
As to the requirement to represent at least 50 per cent of the em-
ployees in a bargaining unit, the Government had indicated that the
Act providing for this requirement had been amended in 1998,
without, however, providing any details in this respect. With regard
to the possible interference of the Price and Incomes Board in rela-
tion to collective agreements already in place, the Government had
indicated that the relevant Act had been suspended. They won-
dered whether the remuneration guidelines nevertheless remained
applicable. Moreover, the Government had not indicated the crite-
ria according to which interference by the Price and Incomes Board
was permitted. Limitations on voluntary collective bargaining were
not completely excluded. However, they had to be subject to strict
criteria which were verifiable. In conclusion, the Employer mem-
bers called on the Government to provide the necessary informa-
tion in a comprehensive report to the ILO, which was long overdue.
The Employer members observed that the discussion had not
brought up new elements. Therefore, they referred to their initial
statement and urged the Government to report without any delay
to the ILO on legislative changes already undertaken or envisaged
in order to bring its legislation in line with the requirements set
forth in the Convention.

The Employer member of Fiji reassured the Committee that the
Employers supported the Government’s statement and were satis-
fied with the consultative process. The Government had been dem-
ocratically elected, and tripartite principles had been adhered to, in
compliance with the law. In the speaker’s opinion, the actions of
some trade unionists created a conflict between genuine trade
union issues and the political agenda of others who took extreme
positions in order to discredit the legitimate trade union movement
and harm the economy.

The Government representative stated that the Committee of
Experts’ observation was mainly of historical importance as the
Government was making a fresh start. He supported the Employer
members’ comments. The difficulties of the last few years were due
to the inability of the Labour Advisory Board to obtain a quorum;
but two meetings had been held recently, and another is scheduled
for next month. The Government would therefore be able to give a
more detailed report by August. As to the ruling of the High Court
and the delay in ruling on the case, this was outside the Govern-
ment’s control. Finally, the speaker stated that the Government in-
tended to undertake a tripartite review of legislation to move for-
ward on these issues.

The Worker members expressed unhappiness at the Employer
member of Fiji’s comments on the trade unions as these fell outside
the Committee’s deliberations. They stated that since no new points
had been made in the Government’s oral reply, they must repeat
their call for a detailed report and government action as soon as
possible to bring the law and practice into conformity with the Con-
vention. The Government was democratically elected; therefore it
had a moral imperative to put into place structures to strengthen
democracy in the workplace.

The Committee took note of the statement made by the Gov-
ernment representative and the discussion which ensued. It ob-
served that the comments of the Committee of Experts dealt with
Article 2 of the Convention, concerning protection against acts of
interference, and Article 4 concerning promotion of collective bar-
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gaining. The Committee regretted that the Government did not
send a report for examination by the Committee of Experts at its
last meeting. The Committee expressed the firm hope that mea-
sures would be taken without delay for the full protection of work-
ers’ and employers’ organizations from acts of interference and to
enable workers’ organizations to bargain collectively with employ-
ers and their organizations with a view to regulating their terms and
conditions of employment. It asked the Government to take mea-
sures to permit organizations representing less than 50 per cent of
workers to participate in collective bargaining. The Committee
urged the Government to provide detailed information in its next
report, in particular as concerns the measures taken to ensure that
the Convention is fully applied, both in law and in practice.

Japan (ratification: 1953). A Government representative re-
called that his Government had always shown due respect for inter-
national labour standards and had made sincere efforts for the ap-
plication of ratified Conventions, and particularly the fundamental
labour rights. With regard to the existing restrictions on the funda-
mental labour rights of public employees, he referred to the views
expressed in previous government reports under article 22 of the
Constitution and at previous sessions of the Conference. He fo-
cused his comments instead on the current civil service reform.

With regard to the background of the ongoing civil service re-
form, as explained to the Committee last year, he indicated that the
Government was pursuing the reform within a process of general
administrative reform aimed both at the efficient use of public em-
ployees’ abilities and at responding to the diversifying needs of pub-
lic administration. The Outline of the Administrative Reform,
which served as a basis for the current process, had been adopted by
the Cabinet in December 2000. More recently, in June 2001, the
Government had adopted the Basic Outline of the Civil Service
Reform, and then in December 2001, the Plan for the Civil Service
Reform. In doing so, it had conducted negotiations and consulta-
tions in good faith with employees’ organizations in each case.

He said that the Plan for the Civil Service Reform set forth the
objectives of: establishing a new personnel system that properly re-
flected competences and achievements; securing diverse human re-
sources, including from the private sector; and establishing appro-
priate rules of outplacement, which was an issue of great public
criticism. The Plan also envisaged that the law to amend the Nation-
al Public Service Law would be submitted to the Diet by the end of
2003.

Regarding restrictions on the fundamental labour rights of pub-
lic employees, the Plan stated that, “comprehensively taking into
consideration concerns about ensuring a stable and continuous
public service, the impact on the life of Japanese people and other
relevant issues, the Government has decided to retain the current
restrictions on the fundamental labour rights, while ensuring corre-
sponding compensatory measures”. The Plan also indicated that
the National Personnel Authority (NPA) would continue to be
properly involved in matters relating to the setting of working con-
ditions, such as salaries, reflecting the Government’s intention to
maintain an adequate compensation system in accordance with the
restrictions placed on the fundamental labour rights.

He emphasized in this respect that the Government had always
been aware of the importance of the issue of the fundamental la-
bour rights of public employees. Under the current process of civil
service reform, this had been examined before the Cabinet’s adop-
tion of the Plan. However, the Government had not resulted in a
change to the present restrictions. He said that the compensatory
measures of the NPA, such as its recommendation system, had been
functioning appropriately under the current restrictions on the fun-
damental labour rights, taking into account the principles of the
ILO. For example, the working conditions of public employees had
been kept at the same level as in the private sector on the basis of
NPA surveys and recommendations. He therefore affirmed that the
rights and interests of Japanese public employees were reliably pro-
tected. It was the Government’s intention to ensure that compensa-
tion for the restrictions placed on the fundamental labour rights re-
mained guaranteed under the current reform process by
maintaining the NPA’s compensatory functions.

While recognizing the ILO’s views on the fundamental labour
rights, he said that ways of addressing the issue of the rights of
public employees should be decided upon taking into consider-
ation the specificities of each country, such as its historical and
social background. In view of the distinctive status of public em-
ployees in Japanese society, this issue required careful treatment.
He hoped the Committee would understand the reasons why the
Government had reached the conclusion that restrictions on the
fundamental labour rights should remain as they were. He stated
that measures to compensate for such restrictions would of course
continue to be ensured, and that the Government would ensure to
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keep such functions effective, taking due account of the ILO’s
principles.

He concluded that the Government had been negotiating and
consulting faithfully with the parties concerned, such as employees’
organizations, as indicated to the Committee the previous year.
Since its establishment, the Administrative Reform Promotion Bu-
reau had held such negotiations and consultations on 91 occasions.
The Government was currently in the process of making the Plan
for the Civil Service Reform into a legislative form and designing
the details of the system. In this process it had been holding negoti-
ations and consultations on this issue in good faith with employees’
organizations, and would continue to do so in the future.

The Worker members recalled that, as they had indicated during
the presentation of the list of individual cases, they would also like
to have discussed the application of Convention No. 29 by Japan,
particularly as regards the compensation of victims of forced labour
which took place several decades ago. Regarding the application of
Convention No. 98, the violation of the right to bargain collectively
in Japan was a serious breach of one of the fundamental ILO Con-
ventions. It was regrettable to have to discuss once again the prob-
lems of application by Japan of a Convention relating to trade
union rights. In the same way as the discussion the previous year of
the application of Convention No. 87, the problem was related to
the public sector.

Regarding protection against acts of anti-union discrimination,
Article 1 of the Convention provided that “workers shall enjoy ad-
equate protection against acts of anti-union discrimination in re-
spect of their employment”. This provision was designed to protect
trade unionists against all the acts of anti-union discrimination. The
Government indicated that there was machinery to relieve victims
of unfair labour practices intended to prevent discriminatory treat-
ment for participating in union activities. But this machinery did
not work in practice, and the rights protected by Article 1 of the
Convention were not guaranteed to all Japanese workers. As the
Committee of Experts had pointed out, “legal provisions which
provide for such protection are adequate only if they are coupled
with effective and expeditious procedures and with sufficiently dis-
suasive sanctions to ensure their application”.

Regarding the promotion of negotiation rights of public em-
ployees who are not engaged in the administration of the State, the
workers had emphasized in 2001, when examining the application
of Convention No. 87 by Japan, that public employees’ organiza-
tions should be fully involved in the public service reform which
could directly affect the conditions of work of their members. One
year later, they had to observe that the situation had not changed.
The Japanese Trade Union Confederation RENGO reported that
the Japanese Government had been unilaterally pursuing its work
of the revision of the public service legislation in a manner which
was even more contrary to the ILO’s principles. The report of the
Committee of Experts described the present state of the negotia-
tion system between the authorities and trade union organizations
representing public employees: there was only a system of consulta-
tions without any obligations in the sector. If even there were con-
tracts and discussions between employers and workers in the public
sector, that did not mean that the unions’ views were taken into con-
sideration. The information contained in the Government’s report,
as well as the verbal explanations furnished by the Government
representative, were not convincing in this regard. Moreover, the
Committee of Experts had requested the Government “to consider
the measures that could be taken to encourage and promote the full
development and utilization of machinery for voluntary negotiation
of collective agreements, in conformity with its obligations under
Articles 4 and 6 of the Convention”. The public service reform, ap-
proved by the Parliament and put into practice, would only worsen
the situation of obvious violation of Convention No. 98. The Gov-
ernment needed to comply fully with the Committee of Experts’
observations in this regard. In 2001, the Worker members had al-
ready requested the Government to involve the workers’ organiza-
tions in the public service reform, thereby taking the opportunity to
improve social dialogue. This appeal was becoming increasingly ur-
gent. The Government had to change its position in this regard.

The third point on which the Committee of Experts had made
comments concerned collective bargaining in national medical in-
stitutions. The problem revealed by a workers’ organization
(JNHWU) concerned two points. The first was the absence of col-
lective bargaining bodies in the majority of these institutions. The
Government’s reply on this point was not convincing. The second
point concerned the subject of collective bargaining. Article 4 of
Convention No. 98 provided that the objective of negotiation be-
tween employers’ and workers’ organizations was the regulation of
terms and conditions of employment by means of collective agree-
ments. The Government needed to commence dialogue with the
trade unions on this subject in order to reach an understanding.
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The Employer members noted that the present case had been
the object of comments by the Committee of Experts for a number
of years and of observations by trade unions. With regard to the
question of protection against anti-union discrimination, the allega-
tions concerned acts carried out in two enterprises. The Govern-
ment had indicated that the necessary legislation existed and that if
its provisions were applied the situation would be resolved. The
Committee of Experts had recalled that legal provisions providing
the necessary protection were adequate only if they were combined
with effective and expeditious procedures and with sufficiently dis-
suasive sanctions to ensure their application. As the Committee of
Experts had taken up no clear position on whether or not the legis-
lation was applied, the Conference Committee could go no further
on the matter until further information was provided.

The second point raised by the Committee of Experts concerned
the rights of public employees who were not engaged in the admin-
istration of the State to engage in collective negotiations. The Japa-
nese trade unions indicated that workers’ organizations were only
consulted, but had no right to collective bargaining. They said that
the consultations with the National Personnel Authority and with
local communities led up to the adoption of recommendations,
which the Government was free to implement or not as it wished.
The position of the Government was that such decisions were only
taken after carefully weighing up the situation, on the basis of sur-
veys and statistical comparisons with the objective of reducing dif-
ferences between conditions in the public and private sectors. The
Committee of Experts had requested the Government to consider
the measures that could be taken to encourage and promote the full
development and utilization of machinery for voluntary negotiation
with a view to the determination of terms and conditions of employ-
ment. In this respect, the Committee of Experts had welcomed the
Government’s indication to the Committee on Freedom of Associa-
tion that a reform of the public service personnel system was under
consideration. However, in the plan that had been endorsed for the
reform of the civil service, differences would still exist to a certain
extent between the Convention and national practice in the public
sector. The Government could be requested to provide detailed in-
formation to the Committee of Experts on the envisaged reform
and the case could be re-examined on the basis of such information,
where appropriate.

A third point raised by the Committee of Experts concerned the
exclusion of certain matters from negotiation in national medical
institutions. The trade unions contended that there were too few
opportunities for negotiation. The Employer members noted the
Government’s position that for the unions the principal objective of
collective bargaining was the abolition of the two-shift system, in-
stead of negotiating on the respective working conditions. Never-
theless, the Government had introduced a number of training mea-
sures to instruct directors of medical institutions to promote
voluntary negotiation of terms and conditions of employment. The
Employer members welcomed the action taken and endorsed the
request by the Committee of Experts that the Government should
indicate in its next report any further progress made in promoting
collective bargaining for these workers.

The final matter raised by the Committee of Experts concerned
the exclusion of certain matters from negotiation in state enterpris-
es. Although it had not been mentioned by the Worker members,
the trade unions and the Government had now agreed upon a new
law. The Employer members noted with satisfaction that the re-
vised labour relations law now included matters related to working
conditions in state enterprises within collective bargaining. The
Employer members believed that the Government should be re-
quested to report further on these positive developments in a num-
ber of areas so that the Committee of Experts could examine the
progress made.

The Worker member of Japan emphasized that the Committee
had been discussing the issue of the fundamental trade union rights
of public service employees in Japan for many years. The Commit-
tee had been forced to re-examine the case once again this year be-
cause of the insincerity and faithlessness of the Government, which
had impeded the settlement of the issue. He therefore called upon
the Government to take the issue seriously and earnestly for its to-
tal solution.

He said that the General Principles of Administrative Reform, or
what the Government called the Plan for Civil Service Reform,
adopted in December 2001, envisaged that the current restriction of
fundamental trade union rights would remain intact, despite the
many recommendations to the contrary by the Committee on Free-
dom of Association and the Committee of Experts. The broad and
grave violations of the Convention would therefore be maintained in
the future in clear defiance of the spirit of the ILO. Moreover, the
decision by the Cabinet had been taken unilaterally, without any ne-
gotiations with the unions concerned on the issue of fundamental
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trade union rights. In spite of repeated demands, the Government
had refused to negotiate, and had merely informed the trade unions
of its decision shortly before its adoption. Subsequent demands for a
postponement of the decision had been to no avail. This was what the
Government had described as sincere negotiations or consultations.
The undertaking made by the Government to the Committee the
previous year had been totally ignored, showing disdain for the ILO.

The General Principles also contained proposals to diminish the
capacity of the National Personnel Authority (NPA), the defects
and shortcomings of which had been pointed out by the Committee
on Freedom of Association on many occasions. While maintaining
the existing restrictions on fundamental trade union rights, this ini-
tiative would therefore also result in a further deterioration in the
compensatory measures offered. Japanese trade unions would nev-
er accept such initiatives, which would lead to a full denial of the
rights of public service employees. He explained that the NPA cur-
rently had four areas of competence as a compensatory mechanism
in the public service system. The first was to develop a system of
wages and employment conditions; the second to set the efficiency
rating standards of public employees; the third to make recommen-
dations to the Cabinet and the Diet on the revision of wages and
employment conditions; and the fourth to exercise “relief compe-
tence” in the case of labour disputes. The General Principles pro-
posed that the first and second competences be transferred to the
Government as an employer, with only the third and fourth compe-
tences remaining with the NPA. Once again, he affirmed that this
deterioration in the system, in violation of ILO principles, would
never be accepted by the trade unions.

Finally, he emphasized that infringements of the trade union
rights of public service employees in Japan was an ongoing process,
as well as a violation of ILO Conventions. The Government intend-
ed to worsen the situation without any negotiations with the trade
union organizations concerned. The Bill to revise the relevant legis-
lation was to be submitted to the Diet in January 2003. If the Gov-
ernment had any intention of respecting ILO Conventions and
trade union rights, he called upon it to withdraw the General Princi-
ples immediately and to start sincere negotiations with the trade
unions to reform the public service system in Japan and bring it into
conformity with ILO Conventions.

The Worker member of the United States recalled that the pre-
vious year the Government had indicated that it was planning to
reform the public service system in Japan in consultation and nego-
tiation with the trade unions. Unfortunately, in practice, this reform
would reduce the system’s conformity with the Convention even
further. The proposed reforms would maintain the existing legisla-
tion regarding the collective bargaining rights of public employees,
despite the fact that the Committee of Experts had once again re-
jected the Government’s justification for denying public employees
the right to bargain collectively at both the national and local levels.
Indeed the Committee of Experts had once again requested the
Government to consider measures to encourage and promote the
full and effective development and utilization of machinery for vol-
untary negotiation with a view to the regulation of terms and condi-
tions of employment by means of collective agreements for public
employees who were not engaged in the administration of the State,
in conformity with its obligations under Articles 4 and 6 of the Con-
vention. In this respect, he emphasized that under the current sys-
tem neither national nor local employees had the right to negotiate
collective agreements. Moreover, the Committee of Experts had
expressed the hope that the existing limitations on the collective
bargaining rights of public employees not engaged in the adminis-
tration of the State would be lifted in the near future. He explained
that current national and local public service legislation excluded
from collective bargaining all matters relating to the administration
and operation of government business, and that the Government
appeared to have sole discretion to determine what constituted the
administration and operation of government business.

He regretted that the Japanese model of severely prescribing the
scope of public sector bargaining was spreading throughout Asia.
In the Republic of Korea, for example, any attempt by trade unions
representing workers in state enterprises, and not even public ser-
vants, to raise any issue other than wages and working conditions,
defined in the narrowest of senses, was clearly illegal and this prohi-
bition was strictly enforced. Unable to bargain, unions in state en-
terprises often had to resort to collective action and hundreds of
trade unionists in the country had been arrested for participating in
peaceful, but “illegal” action.

Japanese trade unions were merely seeking the right to negoti-
ate wages and working conditions, issues affecting wages and work-
ing conditions both directly and indirectly, and issues upon which
both parties could agree to negotiate. The Government had an obli-
gation under the Convention to move in this direction. He there-
fore urged the Government to take action rapidly by proposing new
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legislation, reviewing its proposals in accordance with its commit-
ments under the Convention and negotiating with the trade unions.

The Worker member of the Republic of Korea said that trade
unions throughout Asia were concerned by Japan’s violations of
Conventions Nos. 87 and 98. Moreover, the planned total revision
of public service legislation in 2003 would further deviate from
these standards. Such serious infringements of the ILO’s principles
in Japan were likely to raise major obstacles to the improvement of
the labour rights of public employees in other Asian countries, such
as the Republic of Korea, where there were some cultural, institu-
tional and legal similarities with Japan. It was therefore urgent to
address the serious situation in Japan which involved a deteriora-
tion in the application of the principles of decent work to public
employees.

In view of the proposed timetable for public service reform in
Japan, he hoped that the complaints filed by several workers’ orga-
nizations on this matter would be examined by the Committee on
Freedom of Association in November 2002. The current collective
bargaining system had no influence on the determination of wages
and other working conditions through negotiation. The definition
of persons engaged in the administration of the State should be sub-
stantially reduced. Furthermore, the Government should extend
collective bargaining to the matters set out in section 8 of the Law
concerning Labour Relations at National Enterprises and Specified
Independent Administrative Institutions. The Government should
also take prompt steps to remedy the current system of determining
wages and other working conditions of public service workers
through the recognition of their collective bargaining rights. He
therefore called on the Committee to urge the Government to stop
working on its current revision of the public service system, which
violated the principle of freedom of association, and to reform the
system in accordance with international labour standards. He also
called upon the Government of the Republic of Korea to enter into
comprehensive dialogue and sincere negotiations with the trade
unions concerned in the tripartite commission established to pro-
tect government employees’ basic labour rights, as well as to recog-
nize their trade unions. He also urged the Government of the Re-
public of Korea to pursue the universal application of international
labour standards by ratifying Conventions Nos. 87 and 98 as soon as
possible.

The Worker member of Germany said that for a number of
years German trade unions, which faced similar problems, had
been observing developments in Japan with great concern. Recent-
ly, a representative of his trade union, which also covered the public
service, had been sent to Japan to obtain up-to-date information on
the current situation. He indicated that he would refer in particular
to the National Personnel Authority (NPA) and the arbitration
awards system. Although the Government evidently considered the
NPA to be an appropriate instrument of compensation for the far-
reaching limitations on the trade union rights of workers in the pub-
lic service, the view of the trade union movement was very differ-
ent. The present legislation in Japan relating to the national and
local public service only contained vague indications respecting the
establishment of salaries through the NPA and the local authorities.
In many cases, the NPA had provided its recommendations con-
cerning salary levels, but these recommendations had not been tak-
en into account in the determination of salaries. Moreover, such
recommendations had been limited or postponed. For example, the
recommendation in 1997 to increase the wages of certain categories
had been postponed for one year. In 1999, higher administrative
personnel had been excluded from the proposed salary increase.
Finally, the NPA recommendation in 2000 for a change to the wage
system had not been implemented. Existing differences between
the private and public sectors had merely been mitigated through
the granting of additional family benefits. Moreover, in many cases,
agreements that had been concluded at the local level had been en-
tirely or partially changed by decision of local authorities.

He also referred to the situation with regard to the arbitration
award system. The implementation of agreements concerning
workers in the fiscal services and the forestry services concluded in
1998 had been postponed for several months. This constituted an
inadmissible interference in the right to collective bargaining. Sub-
stantive improvements were therefore required, as clearly request-
ed by the Committee of Experts, in the envisaged legislative pro-
cess. It was to be deplored that, even though the Government
representative had given explicit recognition to the ILO’s princi-
ples, it was not the Government’s intention to comply with the pro-
visions of the Convention. The Government had been criticized by
ILO bodies on this matter for over 35 years. He therefore called
upon the Government to give effect to the justified demands of the
Japanese trade unions, which related to points raised by the ILO
supervisory bodies. For this purpose, the Government would need
to enter into serious dialogue with the trade unions.
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The Worker member of Pakistan recalled that this serious case
concerned an Asian country that was a member of the G8 and
therefore had a responsibility to set a good example. In view of the
fact that it had ratified both Conventions Nos. 87 and 98, it should
restructure its system so that it granted the fundamental rights of
collective bargaining to all workers. He expressed strong disagree-
ment with the statement by the Government representative that
such fundamental rights needed to be adapted to the specific condi-
tions in each country. He emphasized that the fundamental trade
union rights were of a universal nature and could not be made sub-
ject to national conditions in either developing or industrialized
countries. While everybody agreed that it was necessary to improve
the efficiency of public servants, this should not be at the expense of
their basic rights. The Government had previously said on many
occasions that it took seriously the recommendations of the Com-
mittee of Experts and the Committee on Freedom of Association,
but was showing that this was not the case through its proposed leg-
islation, which reduced workers’ rights still further. The Govern-
ment’s obligations under the Convention required the full develop-
ment of voluntary negotiation and, as emphasized repeatedly by
the Committee on Freedom of Association, in the case of workers
engaged in essential services, the development of alternative inde-
pendent and impartial recourse machinery in the event of disputes.
He therefore urged the Government to review its position on col-
lective bargaining in the public service in accordance with the Con-
vention, and to enter into meaningful dialogue with the trade
unions concerned with a view to bringing its legislation into confor-
mity with the obligations under the Convention.

The Worker member of France stated that he was speaking on
behalf of the French trade unions on the effective exercise of hu-
man rights and fundamental freedoms. The Conventions on free-
dom of association did not limit or exclude the categories of work-
ers referred to in the observation of the Committee of Experts on
the application of the Convention in Japan. This Convention also
provided safeguards against any form of anti-union discrimination
and protected all workers, including public service workers and
workers in the local public service or in state employment, and es-
pecially workers in national hospital services. Freedom of associa-
tion, which was protected by the Convention, constituted a univer-
sal and an imprescriptible human right, as set out in the Universal
Declaration of Human Rights, the International Covenant on Civil
and Political Rights and the International Covenant on Economic,
Social and Cultural Rights of 1966. Freedom of association was an
essential component of the right to organize because it required re-
spect for the freedoms of opinion and expression, the right to estab-
lish trade unions, political and social associations and the right to
participate in their activities, without improper or excessive con-
straints or discrimination as noted by the Committee of Experts and
confirmed by the Government’s statement. The freedom to estab-
lish unions and to negotiate collectively terms and conditions of
work could not be dissociated from political and civil freedoms in
general, as recalled regularly by the Committee of Experts and by
the entire supervisory system. Members of the army and the police
were the only categories of workers whose rights of freedom of as-
sociation and bargaining could be restricted. The categories of pub-
lic employees referred to in the observation made by the Commit-
tee of Experts could not be deprived of their right to organize and
to negotiate collectively, nor could they be deprived of their civil
and political freedoms, such as the freedom of expression and opin-
ion. These freedoms were granted to Japanese citizens in the Con-
stitution and could not be limited in practice to a vote at election
time. Workers in administrative and health services were citizens
who were at the service of all citizens, and could not be considered
as second-class citizens. In Japan, the exercise of rights protected by
the Convention was excessively limited. The fact that freedom of
opinion and expression could not be fully enjoyed outside working
hours also explained the excessive limits set on other fundamental
freedoms, such as those specified in the Convention. The salaries,
working conditions and social rights of workers in public hospital
services were also political questions, because they depended on
the state budget and the budgets of local authorities. The right of
trade unions to express their views on budgetary decisions and to
explain to other citizens their impact on the quality of services and
on the situation of their workers were basic political freedoms
which could not be suppressed without putting at risk the freedom
to negotiate. In principle, old authoritarian systems had been abol-
ished in democratic countries, regardless of their heritage. For
many years, the Committee of Experts had been singling out seri-
ous cases of restrictions on freedom of association and the right to
collective bargaining in the public service. These issues had also
been discussed frequently by this Committee. The time had come
for the Government to take the necessary measures, in consultation
with the trade unions concerned, to protect civil and political free-
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doms and socio-economic freedoms, including the full freedom of
workers in the public service and in public hospital institutions to
negotiate collectively. The Committee needed to make a strong re-
quest to the Government to take urgent measures to modernize
and democratize the status of these workers, who provided invalu-
able services to the community, and to fully commit itself to social
dialogue and collective bargaining in good faith in order to ensure a
high-quality public service.

The Worker member of India stated that Japan had violated
Convention No. 98, particularly with regard to the promotion of the
negotiation rights of public employees who are not engaged in the
administration of the State. He noted that the National Personnel
Authority possessed only the power to submit recommendations
respecting the wages and service conditions of public servants,
which the Government may freely accept or ignore, and that at no
point were employees entitled to negotiate over the terms of em-
ployment. He emphasized that all decision-making power ultimate-
ly rested in Government hands, and in this context referred to re-
ports that local governments had short-circuited the personnel
commission by directly proposing monthly wage cuts or bonus re-
ductions to local assemblies.

He observed that, in this era of increasing globalization, Japan
had resorted to such practices as downsizing, retrenchment, privati-
zation and workload increases in order to further the competitive
edge of its finance capital, and that these developments came at the
expense of Japan’s workers. On this point, he cited press reports of
employees being treated as robots and dying early deaths. He stat-
ed that Japan, for all its material wealth, remained in other respects
a poor nation, and concluded by urging the ILO to pursue the mat-
ter, as appropriate, in order to ensure the rights of Japan’s workers
to organize and bargain collectively.

The Worker member of Australia considered that the situation
was far from “satisfactory”, as noted by the Committee of Experts
in its concluding paragraph, and was instead deteriorating. He stat-
ed that the Government possessed the clear and unambiguous aim
of severely limiting the freedom to organize and bargain collective-
ly. As an example of this, he cited article 98(2) of the National Pub-
lic Service Law, which prohibits workers from striking or engaging
in “delaying tactics or other acts of dispute.” By the use of such
broad and inclusive language as “delaying tactics” and “other acts”,
he emphasized, the Government had deliberately and flagrantly
breached both the letter and the spirit of Convention No. 98. He
further noted that this law had redefined “essential services” so as
to include all public employees in the national public service, local
public service and public enterprises. He stated that this extension
of the prohibition of the right to strike or engage in delaying tactics
to so broad a category of employees constituted a further, deliber-
ate attack on workers.

He also cited article 110 of the National Public Service Law,
which provides for penal servitude for up to three years for persons
who engage in, incite, or instigate delaying tactics or other acts of
dispute, and described these sanctions as neither acceptable nor
appropriate. In conclusion, he urged the Conference Committee to
find the definition of “essential services”, and the term “delaying
tactics” incompatible with the principles of Convention No. 98.

The Government member of Japan explained that the ongoing
civil service reforms were aimed at making more efficient use of pub-
lic employees’ abilities and accommodating to the diversifying needs
of the public service. He stated that the issue of the fundamental la-
bour rights had been examined prior to the Cabinet’s adoption of said
reforms, taking fully into account the ILO view of the matter, and
maintained that the Government would continue to fully ensure the
current compensation schemes and keep such compensatory func-
tions effective. In conclusion, he asserted that the Government was
currently under the process of making the reforms into legislative
form and designing the details of the system, and it had fully recog-
nized the ILO’s view would continue to hold negotiations and consul-
tations in good faith with employees’ organizations.

The Worker members recalled that in this case the Government
of Japan was under question for serious violations of Convention
No. 98, in particular in the public sector, with regard to workers’
rights to collectively bargain with respect to their conditions of
work and employment. The different government restructurations
which had taken place had resulted in a veritable erosion of work-
ers’ rights in this domain and followed a reactionary concept. The
Government pretended to make reforms which gave effect to the
Convention, but in reality there was no change. For this reason the
Worker members asked that the Government be requested to com-
municate to the Committee of Experts concrete information. They
also asked the Government to engage in a real dialogue with the
workers’ organizations and, in this framework, to sincerely treat the
real problem of the absence of negotiations, a matter which in-
fringed on fundamental rights.
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The Employer members welcomed the Government representa-
tive’s comments, particularly concerning planned changes to the
public service. However, it remained to be seen whether sufficient
protection would exist in the legislation. They noted the changes
that had been implemented to date in the public sector, but felt that
further changes were needed. They hoped that progress would be
made to extend the right to collective bargaining to public sector
workers, in particular workers in large medical institutions. The
Government had taken steps, but further steps were still needed.
The Employer members welcomed the expansion of the scope of
issues for collective bargaining. Lastly, they hoped that the Govern-
ment would bear in mind the comments of the Committee of Ex-
perts and be able to report on progress made.

The Committee noted the statement of the Government repre-
sentative and the discussion that followed. It recalled that the Com-
mittee of Experts raised issues which concerned the application of
Article 1 of the Convention dealing with protection against acts of
anti-union discrimination, and of Article 4 concerning the promo-
tion of collective bargaining. The Committee welcomed the posi-
tive developments in this respect in the national hospital sector and
in public enterprises and encouraged the Government to continue
taking measures to ensure fully the right to collective bargaining for
workers in the national hospital sector. However, it noted with con-
cern the very limited participation of public servants in the determi-
nation of their salaries. Recalling that the Convention applies to
public servants not engaged in the administration of the State, the
Committee expressed its firm hope that the Government will avail
itself of the current public service reform, in full consultation with
the social partners concerned, to encourage and promote collective
bargaining, with a view to the regulation by these means of the
terms and conditions of employment of public servants covered by
the Convention. It urged the Government to provide, in its next
report, detailed information on the developments in this respect, in
particular on the measures taken or envisaged to ensure the full
application of the Convention, both in law and in practice.

Zimbabwe (ratification: 1998). The Government has supplied
the following information.

The major observation is that the Government’s report has not
been received by the Committee. Information is being requested in
respect of the Committee’s previous comments; it is contended,
however, that the information has long been submitted. In the event
that it was not received, herewith the Government’s formal re-
sponse.

1. Article 2 of the Convention

The concern of the Committee is that over and above sections 7,
8 and 9 of the Labour Relations Act, which guarantee protection
against interference of or by and between unions, there is an under-
taking under section 10 that the Minister may prescribe by notice
acts/conduct which may be deemed to erode the right to organize
and bargain collectively. The observation is that there has been no
such notice by the Minister. The position, however, could well be
that other than those instances mentioned in section 7 or those
deemed to be unfair labour practices under sections 8 and 9, there
have been no instances warranting publication of a notice prescrib-
ing certain conduct to be an unfair labour practice. It may perhaps
be appropriate to provide for the unions or any other person to
bring to the consideration of the Minister or Board issues or in-
stances which they may wish the Minister to prescribe as unfair la-
bour practices or instances of interference.

2. Article 4 of the Convention

(a) The Committee is concerned about sections 98, 99, 100, 106 and
107 of the Labour Relations Act which empower labour au-
thorities to refer disputes to compulsory arbitration. It is the
Committee’s view that dispute settlement should not be cur-
tailed or abruptly cut by reference to arbitration. The Commit-
tee suggests that measures should be taken to “encourage and
promote the full development and utilization of machinery for
voluntary negotiation between employers or employer organi-
zations and workers’ organizations by means of collective
agreements ...” per Article 4. In our proposed amendment Bill,
HB 19, which is currently before Parliament, sections 98, 99 and
100, which specifically relate to referrals to arbitration, and not
102 and 106, are being sought to be repealed. In the current Act
under section 98, the Labour Relations Officer simply formed
an opinion that a matter required arbitration and referred it to
arbitration. However, under the amendment “Before referring
a dispute to compulsory arbitration, the Labour Officer shall
afford the parties a reasonable opportunity of making repre-
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sentations on the matter ...”. Thus, the parties will be heard,
they may consent (i.e. voluntary) or dispute and a determina-
tion will be made. This amendment should indeed address the
issue of voluntariness provided for in Article 4. The issue raised
in comment No. 2 is being redressed.

(b) Section 17(2) and Section 22 of the Labour Relations Act

(1) The Committee is concerned that section 17(2) of the La-
bour Relations Act provides that regulations made by the
Minister in terms of section 17(1) to regulate “the develop-
ment, improvement, protection, regulation and control of
employment conditions and conditions of employment”
supersede any other statutory instrument, agreement, or
arrangement whatsoever, is too restrictive, and amounts to
interference of the right to organize and collective bargain-
ing. The suggestion is that any agreement however be-
tween parties to collective bargaining should be para-
mount. The same concern is raised with section 22 which
empowers the Minister to fix a maximum wage and bene-
fits, allowances, bonuses or increments. It is said these re-
strictions only apply in exceptional circumstances. It would
be appropriate to note also that under Article 4 the meas-
ures which are to be taken to ensure exercise of that right
are “appropriate to national conditions ...”. In a sense the
right is not absolute.

However, and most importantly, with regard to sec-
tion 17(2), and the supremacy of ministerial regulations
over agreements, it is observed that in terms of the new
amendment HB 19 the power of the Minister to make the
regulations is to be exercised “in consultation with the ap-
propriate advisory council, if any, appointed in terms of
section 19”.

In the current Act, the Minister simply made regulations.
With the amendment coming into force, any semblance of
arbitrariness has been removed, and the regulations which
the Minister makes will be informed, practical, and borne
out of consultation and hence appropriate to national con-
ditions, in keeping with Article 4. These advisory boards
are appointed on a tripartite forum (see section 19).

Section 17(2) itself is being amended so as to ensure that
the regulations would not derogate from any rights or bet-
ter conditions that a party had prior to the regulations. As
such the regulations would not supersede any agreements/
arguments hitherto existing, nor do they bar the award of
greater benefits than those provided for. In other words the
regulations would provide for a basic minimum. The new
section 17(2) will definitely be in accord with Article 4 of
Convention No. 98.

(2) Section 22

In light of amendments to section 17(2), the current sec-
tion 22 may no longer be valid, for section 22 provides for
ceilings to maximum wages and benefits. However, should
it be deemed valid, to an extent it takes into account “na-
tional conditions” as the Minister consults with the Minis-
ter of Finance before he fixes the maximum wages, which is
not inconsistent with the conditions envisaged under Arti-
cle 4.

(3) In sections 25, 79 and 81 vis-a-vis Article 4 the Committee

is concerned that collective bargaining agreements are
made subject to approval by the Minister as to whether
they are consistent with national laws, and international la-
bour laws and their inequitability or otherwise to consum-
ers or the public and any party to a collective agreement.
The Committee expresses the view that this power of ap-
proval under the Convention may only be exercised to de-
termine whether there are no procedural flaws in the col-
lective bargaining agreement or it does not conform to
minimum standards laid by labour legislation. This may
well be covered by section 17(2) which provides for basic
minimums in agreements.
Atrticle 4 of Convention No. 98, unless otherwise specifical-
ly repealed/amended, does not seem to provide for inter-
vention where only procedural flaws in the bargaining
process exist, or where there is only need to check for con-
formity with minimum standards. Quoting it in extenso it
reads “Measures appropriate to national conditions shall be
taken, where necessary, to encourage and promote full de-
velopment and utilization of machinery for voluntary nego-
tiation between employers or employers’ organizations
and workers’ organizations, with a view to the regulation of
terms and conditions of employment, by means of collec-
tive bargaining ...”.
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The new section 25(A) also gives recognition and weight to
collective bargaining agreements negotiated by works
councils at establishments. This should minimize interfer-
ence by the authorities as long as the agreements are con-
sistent with national laws. It will be observed that Article 4
itself recognizes the authority of national conditions by
promoting the taking of measures “appropriate to national
conditions ...” which should include national laws. The cur-
rent position has the effect of avoiding unlawful agreement
in the national context or those inconsistent with interna-
tional labour laws to the prejudice of one or other of the
parties. It is a system of checks and balances which is being
provided for.

3. Article 6 of the Convention

The concern of the Committee touches on section 20 of the Pub-
lic Service Act (Chapter 16:04) which provides for consultation be-
tween the Public Service Commission and “recognized associations
and organizations in regard to the conditions of service of members
of the Public Service who are represented by recognized associa-
tions/organizations concerned ...”. The concern also further touches
on S.I. 141/97 which provides for a Public Service Joint Negotiating
Council, whose objective shall be to engage in mutual consultations
upon and negotiate salaries, allowances and conditions of service in
the Public Service (section 3(1)).

The actual concern of the Committee is that this set-up may be
contrary to the provisions of the Convention’s Article 6 which pro-
vides “This Convention does not deal with the position of public
servants engaged in the administration of the State, nor shall it be
construed as prejudicing their rights or status in any way”. The
question of the Committee is “whether public servants not engaged
in the administration of the State negotiate collective agreements as
well as participate in consultation discussions ...”.

The current position is that under section 14 of the Public Ser-
vice Act certain categories of employees are excluded from the
Public Service Act. As such, section 20 would not apply to them,
nor would S.I. 141/97. This category of persons includes:

(a) Judges
(b) Members of the Commission

(c) Members of a corporate body established under an Act of Par-
liament

(d) Defence forces

(e) Members of organization responsible for security in the Presi-
dent’s office

(f) DDF trustee employees
(g) Director of state lotteries
(h) Anyone declared not to be part of public service

In fact these employees do not have recognized organizations or
associations representing them, or any at all, for instance:

(1) Conditions of service of judges are provided for under the Con-
stitution and the Judicial Service Commission.

(2) Those of the army, police and prisons fall under their own Act
of Parliament and/or their respective commissions.

(3) The rest who are excluded are governed by the various acts
which create them.

The reason for exclusion of all or most of these is not necessarily
that they are working in an essential service for, in the strict sense of
the term, it means “those services the interruption of which would
endanger the life, personal safety and health of the whole or part of
the population, and in case of acute national crisis”.

In direct answer to the Committee’s question, there is no current
law providing for the right to organize and to collective bargaining
of the workers excluded from the Public Service Act.

In addition, before the Conference Committee, a Government
representative referred to the written information submitted by his
Government. This same report had originally been sent to the Of-
fice well before the last session of the Committee of Experts, even
though the Committee had indicated that it had not been received.
He therefore raised the question as to whether the case should now
be under examination by the Committee, since his Government
had complied with its reporting obligations.

He added that the issues raised with regard to protection against
interference in the activities of trade unions were being addressed
in the Bill which was being prepared to amend the legislation. On
the subject of the need for approval by the Minister for collective
bargaining agreements, he said that this process was merely re-
quired to prevent procedural flaws and to ensure that the agree-
ments were in accordance with the law. With regard to the right of
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negotiation of employees covered by the Public Service Act, he
emphasized that the agreements reached in the Joint Negotiating
Council also benefited any employees who were excluded from the
Act, such as judges and members of the police force. He hoped that
these clarifications of the written information supplied were help-
ful.

The Worker members considered that the date on which the
Government had submitted its report was a matter to be deter-
mined by the Committee of Experts. They recalled that this case
concerned one of the most fundamental rights of workers, which
could be best exercised within an environment that guaranteed
peace, democracy, social justice, respect for human rights and the
rule of law. Unfortunately, the latter had become rare in Zimbabwe
in recent times. The right to organize and collective bargaining was
enshrined in the ILO Constitution, the Declaration of Philadelphia
and the Declaration on Fundamental Principles and Rights at
Work. Indeed, the Committee on Freedom of Association had em-
phasized that, by virtue of its Constitution, the ILO was established
in particular to improve working conditions and to promote free-
dom of association in the various countries. As a consequence, the
matters dealt with by the ILO in this connection no longer fell with-
in the exclusive sphere of states and the action taken by the ILO in
this respect could not be considered interference in internal affairs,
as they fell within the terms of reference received by the ILO from
its members with a view to attaining its aims. As a result, the Gov-
ernment could not hide behind the fact that it had not yet ratified
Convention No. 87, which was one of the Conventions whose prin-
ciples had to be respected by virtue of being a member of the ILO.
Accordingly, if the Worker members touched on the issues that im-
peded the exercise of free collective bargaining rights and workers’
rights in general, this would not constitute a deviation from the
main subject under discussion.

The Worker members emphasized that the freedoms of workers
were systematically violated in the country and that interference in
their affairs was sponsored. Over and above the legislative deficien-
cies cited by the Committee of Experts, acts of violence were orga-
nized by government-supported groups and individuals, who invad-
ed employers’ premises and demanded that recognition of
legitimate unions be ended in their favour. The Worker members
called upon the Government to fulfil its duty to ensure that jungle
justice did not find its way into the workplace. The above practices,
in addition to undermining collective bargaining rights, also caused
job losses, company closures and economic problems. The ratifica-
tion of a Convention by any government was a voluntary exercise of
its sovereignty, but involved a commitment that effect would be giv-
en to the Convention in both law and practice. In the present case,
the Government was in clear violation of both Articles 1 and 2, of
the Convention. The Worker members therefore believed that it
would be in the interests of peace and social justice for the ILO to
send a direct contacts mission to the country with a view to contrib-
uting to the resolution of the problems of application of the Con-
vention. A tripartite mission should also be organized to assess the
situation in the country and advise the social partners accordingly
on the measures to be taken for the achievement and maintenance
of peace and social justice.

The Employer members recalled that, as the application of the
Convention by Zimbabwe had not been referred to in the report
of the Committee of Experts for the past two years, the Confer-
ence Committee had had no basis for discussing it. However,
when adopting the list of cases the previous year, they had already
announced the need to examine the case. The fact that the Gov-
ernment had neither submitted its reports nor replied to the com-
ments of the Committee of Experts demonstrated its lack of col-
laboration. This had been underlined by the fact that the
statement of the Government representative had been devoted in
large part to putting forward reasons why this case should not be
examined by the present Committee. The information submitted
by the Government had replied to a number of issues raised by the
Committee of Experts. It would therefore be appropriate to wait
until the Committee of Experts had analysed this information.
This was not because the Conference Committee doubted its ca-
pacity to analyse the case correctly, but because it was not possible
for it to verify the legislation referred to, or to examine whether
there were any further issues raised by the provisions not cited by
the Government.

The Committee of Experts had raised several points, the first of
which concerned the protection of workers’ and employers’ organi-
zations against acts of interference by the State in matters pertain-
ing to the internal affairs of the organizations. However, the Em-
ployer members considered that the criteria for the interference by
the minister were not clear.

The next point raised by the Committee of Experts concerned
the issue of compulsory arbitration which could be imposed by the
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labour authorities whenever they considered it appropriate. The
Employer members agreed with the Committee of Experts that
compulsory arbitration should only be imposed under certain con-
ditions. However, the issue was rendered more difficult by the fact
that collective agreements had a different legal nature in different
countries. They could constitute statutory and therefore binding
provisions, or simple recommendations, or that could be made
binding by an act of authority, depending on the country. The legal
nature of collective agreements therefore had to be determined be-
fore addressing the issue of compulsory arbitration. Moreover,
compulsory arbitration itself was subject to differing interpreta-
tions, depending on whether the obligation related to the need to
submit a dispute to arbitration or to the binding nature of the arbi-
tration findings.

With regard to the provisions in the Labour Relations Act em-
powering the minister to set a minimum wage and maximum
amounts of benefits, allowances, bonuses or increments, which
were interpreted by the Worker members as limiting the right to
collective bargaining, the Employer members recalled that trade
unions were sometimes very much in favour of public authorities
determining these amounts. They nevertheless agreed that these
provisions did indeed constitute a limitation of the right of the so-
cial partners to engage in collective bargaining, the promotion of
which was the objective of the Convention.

On the subject of the Public Service Act of 1996, which only pro-
vided for consultation with associations and organizations of public
servants, the Employer members welcomed the approach adopted
by the Committee of Experts of first requesting the Government to
indicate the various groups of workers in the public service. They
recalled in this respect that the right to collective bargaining also
applied to public servants other than those engaged in the adminis-
tration of the state.

In conclusion, the Employer members observed that there was a
considerable lack of cooperation by the Government, not only with
the ILO, but also with the social partners at the national level. They
urged the Government to take into account the progress that need-
ed to be made in the country through collaboration with the social
partners. Moreover, they called upon the Government representa-
tive to indicate clearly whether he considered that a direct contacts
mission to his country would be helpful and whether his Govern-
ment would welcome such a mission.

The Worker member of Zimbabwe welcomed the comments of
the Committee of Experts concerning the deficiencies in the La-
bour Relations Act, and particularly with regard to the right to or-
ganize and the need for free collective bargaining without external
interference. He recalled that the Act was in the process of being
amended and that this process had started in 1993. In this context,
he referred to the cases of workers who were being dismissed be-
cause they belonged to a particular union as a result of activities by
members of the Zimbabwe Federation of Trade Unions (ZFTU).
He expressed concern that the Government was taking no action to
prevent these unlawful activities by the ZFTU. He added that the
ZFTU had been given the freedom to organize by coercive means,
intimidation and unlawful behaviour. When the ZFTU turned its
attention to a company, it would coerce workers to join its labour
centre under the threat of being labelled opposition supporters.
Where workers resisted, the ZFTU endeavoured to intimidate the
employer. In some cases, employers were so frightened that they
succumbed to the intimidation. He emphasized that the ZFTU had
no negotiating structure. In contrast, the Zimbabwe Congress of
Trade Unions (ZCTU) insisted on complying with the labour legis-
lation in the country in its organization, recruitment and negotia-
tion practices. Unfortunately, the Government did not appear to
appreciate this approach to industrial relations.

He expressed the firm hope that at some stage the Government
would realize that this situation was not good for the country. If
Convention No. 98 was to be complied with, interference from un-
democratic trade union organizations needed to be discouraged.
Much progress needed to be made in the labour relations situation
in his country, which was no longer subject to democratic process.
He therefore called for a direct contacts mission to bring his coun-
try back to a more democratic industrial relations system.

The Worker member of Norway, speaking on behalf of the
Nordic Workers’ group, praised the brave fight and opposition of
Zimbabwean workers over recent years against the grave viola-
tions committed by the Government. She said that there had been
moments when she and her colleagues had been unsure whether
they would see them safe and alive again. The violations of funda-
mental human and trade union rights in the country were so grave,
that those currently under discussion constituted a mere fraction
of the many attacks by the Government on the ZCTU. In recent
times, the national authorities had shown no respect for ordinary
labour laws. ZCTU meetings had been cancelled by the authori-
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ties and permission had even been refused to hold the annual
commemoration of the death of over 400 workers in 1972 at the
Hwange coal mine. Peaceful demonstrations had been declared
illegal and trade union activists had been threatened, abducted
and beaten. Visits by trade unionists from other countries had
been prevented. Moreover, the establishment of another trade
union central organization by the Government had not been car-
ried out in good faith, but with a view to stifling the voices of
workers and of the ZCTU.

The comments of the Committee of Experts showed that the
Labour Relations Act and the Public Service Act were not in com-
pliance with Article 2 of the Convention, which provided protec-
tion against Government interference. The imposition of compul-
sory arbitration whenever the labour authorities wished was also in
violation of the Convention. Moreover, under the Labour Rela-
tions Act, collective agreements had to be approved by the author-
ities, in clear breach of the Convention. For many years, the author-
ities had refused to allow public servants not engaged in the
administration of the state to negotiate collective agreements. Fur-
ther restrictions were also being imposed through labour legisla-
tion. The spirit of collective bargaining, freedom of association and
the right of workers to join a trade union of their own free will
seemed to have been replaced by coercion, threats and intimida-
tion. The ZCTU faced a threat to its very existence following the
adoption of the Public Order and Security Act. Recourse through
the courts was to no avail, as court rulings were flouted by the au-
thorities. Action was required to improve matters on all of these
questions and there was undoubtedly a need for a direct contacts
mission to help the authorities rewrite the labour laws in accor-
dance with the Convention.

The Worker member of Malawi noted with concern the interfer-
ence by the Government in the activities of the ZCTU, in violation
of the principles of freedom of association. It was clear from the
report of the Committee of Experts that workers’ rights in the
country were being undermined. In the same way as any other citi-
zen in Zimbabwe, workers had the constitutional right to express
their views freely. Yet, the authorities had interfered with trade
union meetings under the pretext of the public interest. This was
particularly hard to understand in view of the Government’s earlier
support for the interests of workers. He feared that this situation
might have the effect of jeopardizing workers’ rights in neighbour-
ing countries. In view of the essential nature of the contribution of
workers to development, it was vital that measures be taken to re-
solve these issues rapidly. He called upon the Committee of Experts
and the present Committee to take up the issue and urged the Gov-
ernment to take action as soon as possible so that justice could pre-
vail in the country.

The Worker member of South Africa expressed deep concern at
the violation of human and trade union rights and the breakdown of
the rule of law in Zimbabwe, which were of serious concern to all
the social partners in South Africa. He recalled that the case had
been under examination since 1993 and that the Government had
undertaken to draft a bill that would be in conformity with the pro-
visions of the Convention. Nevertheless, legislation had still not
been adopted ten years later. What was at issue was not only the
Labour Relations Act and the Public Service Act, but also the secu-
rity legislation, which affected the operations of the ZCTU, and the
government-backed violence and intimidation against the ZCTU'’s
members and leadership. The labour legislation placed limitations
on collective bargaining and encouraged employers to set up work-
ers’ committees to undermine the regular trade unions. The Public
Service Act denied the right of public servants to join unions. More-
over, the legislation contained a long and cumbersome procedure to
be followed before workers went on strike. The definition of essen-
tial services in which strikes were prohibited was also too wide. In
essence, all strikes were illegal. Moreover, export processing zones
were exempt from the provisions of the labour legislation and
workers in the zones were denied legal representation and the right
to strike. The situation had been aggravated over the past two years
by the systematic violence and intimidation against trade union
leaders. He therefore called upon the Government to accept a
direct contacts mission to resolve these issues.

The Employer member of Norway expressed deep concern at
developments in Zimbabwe and urged the Government to take all
the necessary action to comply with the Convention, based on the
comments of the Committee of Experts. However, he made a legal
remark concerning the conclusions of the Committee of Experts in
paragraph 2 of its observation concerning compulsory arbitration.
The statement concerning the criteria to be used in order to refer a
conflict to compulsory arbitration was, in his view, too narrow and
was not supported by the text of the Convention, nor the circum-
stances or intentions. He recalled that the legal basis for this opin-
ion was comprehensively set out in the Employers’ handbook on
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ILO standards-related activities, published by the ILO in 2001. In
his opinion, a country which recognized the full right to strike and
had, as a national assembly or parliament which supervised the gov-
ernment, the right under ILO Conventions to refer a strike to com-
pulsory arbitration in exceptional cases, also had the right to refer a
strike to compulsory arbitration when it affected the economy of
the country and third parties in a serious way. Nevertheless, the par-
ties should be afforded every opportunity to negotiate and no dis-
pute should be referred to compulsory arbitration until it was clear
that a strike would take place, and normally not until its effects
could be monitored and evaluated. In the present case, it was clear
that the powers vested in the authorities to refer a conflict to com-
pulsory arbitration in Zimbabwe were far too extensive. He there-
fore urged the Government to make the necessary amendments to
its legislation.

The Government member of Finland, also speaking on behalf of
the Government members of Denmark, Iceland, Norway and Swe-
den, said that the situation in Zimbabwe gave rise to concern. She
noted the information provided by the Government representative
on the Bill to amend the Labour Relations Act. However, it ap-
peared that the Bill did not adequately address the discrepancies
between the requirements of the Convention and the national legis-
lation. According to the information provided, the Government
still appeared to be able to use its authority to decide the extent to
which the Convention was applied in practice. She therefore urged
the Government to ensure that the Committee of Experts received
its report and a copy of the new Bill without delay so that it could
assess whether the amendments complied with the provisions of the
Convention. She also urged the Government to take the necessary
measures to ensure that workers who were excluded from the Pub-
lic Service Act enjoyed the right to organize and collective bargain-
ing.
The Worker member of Greece supported the statements made
by the Worker members and expressed his solidarity with the work-
ers of Zimbabwe. The written response of the Government, was not
plausible and was far from being satisfactory. Article 4 of the Con-
vention, which provided that measures appropriate to national con-
ditions should be taken, where necessary, to encourage and pro-
mote the utilization of machinery for voluntary negotiation of
collective agreements, should not be interpreted in a manner which
disregarded the reasons why the Convention had been adopted.
The Convention provided that the law had to guarantee the right to
free collective bargaining. Citizens had the duty to obey the law, but
only when it was a product of democratic process and was in confor-
mity with the Constitution of the country. Furthermore, national
law had to respect international conventions signed by the country.
Serious allegations had been made and they had to be mentioned in
the conclusions. A direct contacts mission should also be sent to
Zimbabwe, as requested by the Employer and Worker members, to
ensure that the Convention was applied and that workers and citi-
zens had the right to freedom of association, and to freedom in gen-
eral.

The Employer member of Zimbabwe recalled that the infor-
mation received from the Government needed to be analysed by
the Committee of Experts before the present Committee could
examine the case or propose a direct contacts mission. While a
discussion of the information provided by the Government was
acceptable in the present Committee, its members should refrain
from discussing general issues concerning Zimbabwe. In particu-
lar, any reference to what he called pseudo-unions was entirely
judgemental. He indicated that employers in the country were not
in a position to judge whether an organization was good or bad,
but that they merely had to deal with the organizations that their
workers joined. However, he said that the ZCTU gave rise to
problems because it was an organization that was of a political
nature. It had founded a political party and withheld recognition
of the Government. It was extremely difficult to enter into con-
structive social dialogue with an organization of that nature. He
indicated that many individual workers complained that the union
was taking an overly political stance in many of its activities. He
emphasized that the right to freedom of association did not pre-
vent the existence of more than one trade union central organiza-
tion. In conclusion, he urged the Committee to follow the proper
procedure and not to propose measures such as a direct contacts
mission until it had had the opportunity to review the analysis of
the case by the Committee of Experts, based on the information
provided by the Government.

A Government representative (Minister of Public Service, La-
bour and Social Welfare) thanked the speakers for their comments.
He recalled that the Government, far from opposing trade unions
and political parties, had fought for their inclusion in society when
they had been severely weakened by the previous regime. It was
not possible for the Government to ban a trade union or employers’
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organization, even though the situation in his country was some-
what volatile as a result of the economic conditions, which affected
the livelihood of both employers and workers. The measures that
were currently being taken were designed to empower the people
through the redistribution of land and the development of industry.
He reaffirmed that it was the role of the Government to be ex-
tremely sensitive to developments at the workplace and recalled
that collective bargaining had been practised for many years. Work-
ers in an economy with a surplus of labour were subject to an un-
equal playing field and it was therefore beneficial to determine min-
imum and maximum wages with a view to improving their situation.
He recalled that the minimum wage had been negotiated by the so-
cial partners, including the ZCTU, which had been considered the
most representative workers’ organization at that time. He denied
that the Government interfered in collective bargaining and ex-
plained that the role of the Ministry was to put the terms of collec-
tive agreements into law through enabling measures, without alter-
ing what had been agreed to. He also indicated that, although the
amendments to the labour legislation had been slow, the Labour
Relations Act would be amended later in the year.

He recalled that this information had been provided to the Com-
mittee of Experts in the Government’s report the previous year. His
Government was fully aware of its responsibilities and would pro-
vide any other information required by the Committee of Experts.
He added that the analysis of the Public Service Act by the Com-
mittee of Experts had not been correct. Although certain categories
of public servants were excluded from collective bargaining, such as
judges and the defence forces, their conditions were subject to ne-
gotiation in the respective commissions.

He regretted that the comments by certain speakers had gone
beyond the matters raised in the observation of the Committee of
Experts. He took exception to the inference that the rule of law was
not observed in his country and to any allegation that his Govern-
ment was responsible for the harassment of workers. While the au-
thorities were required to use violence to deal with individuals who
resorted to violence, certain of the comments made had constituted
propaganda against his country. The ILO should be used as a forum
to improve the labour market, not for propaganda purposes. Al-
though his Government was pleased to receive assistance from the
ILO, he believed that a direct contacts mission would be premature.
The correct procedure should be followed, with the matter first be-
ing dealt with by the Committee of Experts, which should request
further information on any issues that were not clear. He recalled
that negotiations were still under way on amendments to the labour
legislation. When the Bill had been adopted, the new legislation
would be sent to the Committee of Experts for its examination.

The Employer members urged the Government to encourage
the participation of the social partners in improving the situation
and in preparing new labour legislation. They regretted that the
Government had not submitted reports to the Committee of Ex-
perts in recent years and that this year’s report had not arrived in
time. They also regretted the refusal by the Government represen-
tative to accept a direct contacts mission and called upon the Gov-
ernment to provide a full report to the Committee of Experts as
soon as possible, with full accompanying documentation. Based on
the analysis of this report by the Committee of Experts, the Confer-
ence Committee would decide next year whether its conclusions on
the case should be placed in a special paragraph of its report.

The Worker members objected to a number of derogatory com-
ments that had been made during the discussion which had called
into question democratically elected workers’ leaders and their
right to participate in international organizations. They recalled the
need for the members of the Committee to observe moderation in
their language and expressed the belief that the comments made by
the Employer member of Zimbabwe were not endorsed by the
Employer members as a whole. Turning to the issues under discus-
sion, they emphasized that the fundamental right to collective bar-
gaining could only be given full effect in the absence of interference
by other parties. This right was not observed in practice when the
results of collective bargaining, namely collective agreements, had
to be approved by a third party. The Worker members were not
opposed to a multiplicity of organizations, provided that all of the
organizations were genuine and complied with the law, and were
not imposed by the use of force. They recalled that the Government
had a duty to protect both workers and employers from thugs who
hijacked collective bargaining rights at the shop-floor level. In this
respect, they regretted that the Government was not prepared to
receive an ILO direct contacts mission, which could be instrumental
in preparing amendments to bring the labour legislation into con-
formity with the Convention and to improve the general situation
with regard to freedom of association and trade union rights. The
Worker members looked forward to examining the case once again
next year. If no progress had been made and the Government dem-
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onstrated a similar attitude on that occasion, the Committee’s con-
clusions should be set out in a special paragraph of its report.

The Committee took note of the written information submit-
ted by the Government, of the statement made by the Govern-
ment representative and of the ensuing discussion. The Commit-
tee noted that the comments of the Committee of Experts dealt
with problems in respect of the application of Article 2 of the
Convention (protection against acts of interference), Article 4
(promotion of collective bargaining) and Article 6 (scope of appli-
cation). The Committee noted that the amendments made to the
legislation on collective bargaining were currently before Parlia-
ment. It expressed the firm hope that such amendments would
eliminate all remaining obstacles to the right to free collective bar-
gaining in law and practice. It requested the Government to trans-
mit the Bill to the Committee of Experts. On the other points
raised in the comments of the Committee of Experts (protection
against acts of interference and scope of application of the Con-
vention), the Committee requested the Government to take the
necessary measures urgently, in full consultation with the social
partners concerned, to ensure that workers’ and employers’ orga-
nizations were effectively protected against acts of interference,
and so that public servants not engaged in the administration of
the State enjoyed the right to collective bargaining. The Commit-
tee suggested that the Government should have recourse to an
ILO mission to contribute to the resolution of the problems of
application of the Convention. In the event that the Government
did not accept such a mission, the Committee would take the ap-
propriate measures in this respect next year. The Committee final-
ly requested the Government to provide detailed information in
this regard to the Committee of Experts so that the Conference
Committee could examine this case next year.

The Worker members stated that if the arrogant attitude dem-
onstrated by the Government were to continue, they would have to
recommend a special paragraph the next time the application of this
Convention by Zimbabwe was examined.

Convention No. 102: Social Security (Minimum Standards), 1952

Peru (ratification: 1961). A Government representative noted
that in its observations regarding the health-care system, the
Committee of Experts criticized the application of Act No. 26790
on the modernization of social security in the health area and its
corresponding regulation, Supreme Decree No. 009-97-SA, which
separated health insurance benefits into two categories, simple
cover and complex cover. The content of these two covers includ-
ed all benefits regulated under Articles 8 and 10 of Convention
No. 102.

Simple and complex covers were regulated by paragraphs (f)
and (g) of section 2 of Supreme Decree No. 009-97-SA (regulation
of Act No. 26790 on the modernization of social security in the
health area). The system of health care providing entities (EPS) —a
system complementary to the ESSALUD (social security system in
the health area) — to which workers could freely affiliate, had to
ensure benefits under simple cover which were obligatory in con-
tracts concluded between employers and the EPS. Furthermore,
the contracting parties could come to an agreement on supplemen-
tary benefits.

Home visits by practitioners of general medicine were not spe-
cifically regulated but there existed a programme of home care
(PADOMI) which provided general and specialized health care, as
well as continuous care, through home visits. This programme was
regulated by an internal policy of this institution.

Regarding the submission of samples of insurance policies con-
tracted with the EPS and specimens of membership forms, they
would be annexed to the detailed report that the Government
would present before 1 September 2002.

The EPS had a national geographical coverage since there was
no statutory limitation or restriction on any region. Health services
provided in the context of the EPS were distributed in the majority
of departments of the country. The departments in which there did
not exist any health-care service linked to the EPS system were
Madpre de Dios, Huancavelica and Amazonas. The total number of
persons affiliated to the EPS system was 339,372, while the number
of persons insured with ESSALUD reached 7 million of which
2 million were titulars and some 5 million beneficiaries. The report
regarding the EPS would be annexed to the report that the Govern-
ment would supply on Convention No. 102.

The copy of the superintendent’s resolution No. 053-2000-SEPS/
CD as well as the mentioned regulations requested by the Commit-
tee of Experts, would be sent. The Committee had also requested
detailed information on the manner in which the superintendance
of health-care providers (SEPS) exercised its supervision on the
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system, as well as a copy of the inspection report. In this regard,
section 14 of Act No. 26790 provided for prerogatives conferred to
the SEPS to supervise the functioning of the EPS. Section 18 of Su-
preme Decree No. 005-98-SA, regulating the organization and
functions of the SEPS provided that the role of the intendance of
the supervision of entities (ISE) was to plan, conduct and coordi-
nate surveillance and supervision activities of the EPS, of prepaid
entities and other special regimes, in accordance with the regulation
of the SEPS and other laws in force.

The system of inspection and supervision was regulated by su-
perintendence resolution No. 053-2000-SEPS/CD of August 2000,
which approved the general regulation regarding the supervision of
the SEPS. This regulation provided supervisory activities which
were at the same time preventive, permanent and complete. Reso-
lution No. 026-2000-SEPS/CD, published in May 2000, approved
the regulation on infractions and sanctions of the EPS. In this way,
legislative texts provided sufficient supervisory activities to conduct
preventive supervision as well as repressive and rehabilitating ac-
tion by the intermediary of a specialized body of the SEPS, respon-
sible for overseeing respect for rights and obligations of partici-
pants in the system. The Committee of Experts had asked that, at
the moment of implementation of the new social security system in
the health area, the necessary studies were conducted to guarantee
the financial viability of the component bodies. In accordance with
article 71 of Supreme Decree No. 009-97-SA, to benefit from the
authorization of establishment, the promoters of the EPS had to
present to the SEPS a study on economic and financial feasibility.
Regarding the participation of protected persons in the administra-
tion of the system, in particular the EPS, and of the representatives
of these persons in the directing bodies of the SEPS, under arti-
cle 14 of Act No. 26790, the SEPS was a decentralized public organ
of the heath sector whose functions were to authorize, regulate and
supervise the functioning of the EPS and to oversee the proper use
of funds administered by the latter.

The national pension system was based on a distribution regime
implemented in a period where the ratio of contributor to benefi-
ciaries was much higher than in the present. A series of exogenous
factors had provoked the bankruptcy of the system. Faced with this
situation, a private pension system was put in place (Supreme De-
cree No. 054-97-EF). The legislation granted workers the right to
choose between these two systems. If they did not exercise this right
within a fixed period it was considered that they opted for affilia-
tion to the private system. In this regard, Law No. 27617 of 1 Janu-
ary 2002 established inter alia the minimum pension under this sys-
tem, for which regulations were being elaborated. The private
pension system was administered by the Administradoras de Fon-
dos de Pensiones (AFP) which managed individual accounts of cap-
italization of insurance, accounts that financed old age, invalidity
and survivors’ pensions. This showed that the State did not intend
to abolish its obligation to ensure a national social security system.
This restructuring aimed to grant pensioners an advantage through
the intermediary of the national public savings fund. For example,
in the case of permanent invalidity, the programmed pension was
given as a survivor’s pension; the titular retained ownership of his or
her individual account of capitalization, which generated benefits
for the beneficiaries and was adjusted four times a year in relation
to the economic situation. The administrative fees related to affilia-
tion or transfer were charged to the worker since in a private system
of capitalization, taxes were not part of AFP revenues. There was
henceforth an absolute separation between the inputs of each
worker, since the administrative fees were covered by a minimum
percentage of the contributions of each worker — a contribution
which integrated the funds financing administrative fees through a
mini-system of distribution. Concerning the conditions for obtain-
ing pension rights, 20 years of contributions had to be accounted for
to benefit from a complete pension proportional to the amount cap-
italized.

The Government was aware of the importance of social security
Conventions given the essential role that social security played in
the fight against poverty. Thus, it was necessary to do all that was
possible, with the support of the ILO, to find adequate solutions to
harmonize standards and international obligations with the policies
of national legislation. It was also necessary to see that a higher lev-
el of pensions was progressively obtained, which constituted the
objective of the private system of pensions.

Finally, the report that the Government would supply would in-
clude all statistical information requested by the report form under
articles 65 and 66 as well as information on the concrete measures
adopted in view to guarantee the application of article 71, para-
graph 3, and article 72, paragraph 2, regarding the supervision of
both private and public pension systems. The inspection report re-
quested by the Committee of Experts and the actuarial study would
also be communicated.

C. 102

The Employer members noted that the Committee of Experts
had made comments on the issue of social security in Peru for a
number of years and that this Committee had dealt with this case
for the first time in 1997. Convention No. 102 was a complex instru-
ment but it was not ideally suited for an oral discussion. In its re-
port, the Committee of Experts had referred to questions related to
health-care and pension schemes. As the Government report had
not provided detailed information on a number of issues, the Com-
mittee of Experts had to raise several questions in order to get a
clearer picture of the situation in the country. Since 1997 a funda-
mental legislative change had taken place in this area and the Com-
mittee of Experts had asked whether the benefits to be provided
under Article 10 of the Convention continued to be guaranteed un-
der the new legislation. This was a crucial question. The Govern-
ment representative had provided certain answers that the Employ-
er members would prefer to leave to the Committee of Experts to
evaluate. On the regional distribution of medical care provided ei-
ther by the public services or contractual health providers, the in-
formation provided by the Government representative today
should be provided in writing to the Committee of Experts so that it
could be examined. The supervision of primary regional health pro-
viders raised no problem according to the Government and was
characterized by the principles of prevention, permanence, conti-
nuity and integrality. The Committee of Experts needed to know
however whether the financial stability of these providers was guar-
anteed. The Government representative had advised this Commit-
tee that the proper use of the funds managed by those bodies was
ensured by preventive inspection measures and by the imposition
of sanctions, if necessary. This information should be submitted to
the Committee of Experts for further examination.

With regard to the question of private pension schemes, this
was a well-known topic in this Committee and concerned many
other countries in Latin America. The Committee of Experts had
reiterated questions that it had asked in the past without getting
an answer. The Government should answer these questions. Both
the Committee of Experts and this Committee agreed that the co-
existence within the social security system of private and public
pension schemes was not incompatible with the Convention which
was highly flexible on this point since it allowed the minimum lev-
el of social security to be maintained through various methods.
Concerning the pensions to be paid, the Committee of Experts
understood that private pension systems, dependent on the accu-
mulation of capital, could never ensure a fixed level of pension
benefits. Nevertheless, it should be possible for the Government
to provide statistical data showing the average pension payments
under the private scheme. What mattered after all was to provide
the minimum level of old-age benefit as prescribed by the Con-
vention, irrespective of the type of scheme. Other questions raised
by the Committee of Experts related to: the period of contribu-
tion necessary to obtain a right to old-age benefits, the duration of
benefits especially in the context of a “programmed retirement”,
the benefits payable in the event of permanent total invalidity of
workers who had selected the “programmed retirement” and the
level of administrative expenses of the private pension scheme,
for which the contributions of workers should not exceed 50 per
cent. With regard to the qualifying period, the Committee of Ex-
perts enquired about the minimum period of contribution re-
quired in relation to old-age benefit, and the Government repre-
sentative responded that the minimum requirement was 20 years.
The Convention established a period of contribution of 15 years.
Regarding the public old-age benefit scheme, the Government
representative had indicated that the benefits paid under the pub-
lic scheme were not sufficient, even though additional funds had
been provided from a national foundation. The Committee of Ex-
perts had recalled the purpose of old-age benefit schemes, which
was to ensure a certain standard of living, taking into account the
rate of inflation. In conclusion, the Committee of Experts had
raised more questions than it had received answers and assess-
ments. The Employer members welcomed the Committee of Ex-
perts’ approach since the only possible way to analyse precisely
such a complex social security scheme was through exact informa-
tion. Therefore, the Government had to provide the information
requested so that the Committee of Experts could analyse it and
provide conclusions instead of asking questions.

The Worker members indicated that the application of Conven-
tion No. 102 by Peru had already been the subject of discussions
within the Committee in 1997, and that the social security issues in
this country had been examined several times in the context of the
application of older Conventions. The Committee of Experts had
regretted that the Government had not furnished sufficient de-
tailed information, which would enable it to assess the extent to
which the new schemes put in place allowed to give effect to the
Convention in law and in practice.
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C. 102

With regard to the health-care scheme, the Worker members re-
ferred to various comments of the Committee of Experts and urged
the Government to furnish all the information required to the su-
pervisory bodies so that they could assess the extent to which the
State assumed overall responsibility of guaranteeing benefits: the
scope of the benefits provided compared with those provided for by
the Convention; and the scope of geographical coverage of the new
health scheme, particularly the geographical coverage of the heath-
care providers (EPS).

As regards the private pensions scheme, if the workers had the
option of joining one or the other component of the pensions
scheme, the Committee of Experts had stressed that in practice the
private pensions scheme, which co-existed at present with the pub-
lic system, would eventually replace it. Even though the Govern-
ment refused to recognize the relevance of Convention No. 102 in
the context of its private pensions schemes, it was appropriate to
recall that the purpose of this Convention was to impose a mini-
mum of social security, whatever was the nature — public, private or
mixed — of the social security system chosen. Moreover, this Con-
vention had been designed in a very flexible way. As such, for exam-
ple, ratifying States could specify which parts of the Convention
they accepted. Similarly, the level of protection required could be
obtained without the Convention determining a specific system of
management or organization. It was regrettable that the Govern-
ment had shown an ideological bias regarding the Convention.

Concerning the practical application of the Convention in Peru,
various problems existed. The rate of the pensions provided by the
private pensions system did not appear to be determined in ad-
vance since it depended on the capital accumulated in individual
capitalizations accounts; hence the need to have statistics to assess
fully to what extent the old-age benefits attained the level pre-
scribed by the Conventions, whatever the component chosen. Prob-
lems also existed regarding the ensurance of a minimum benefit:
the ensurance of benefits throughout the contingency, particularly
in the context of the “programmed retirement”; the risk to impose a
financial burden which is too high for people with small means tak-
ing into account that certain commissions were paid entirely by the
workers who were affiliated with AFP; the amount of the insurance
contributions borne by the employees that could exceed 50 per cent
of the total of the financial resources allocated to their protection,
contrary to Article 71, paragraph 2 of the Convention. The prob-
lems raised did not only refer to a quarrel about numbers or to tech-
nical issues but also related to substantive social issues.

As regarded the public pensions system, the Government’s criti-
cism of that system was surprising, and it was regrettable that the
Government appeared not to have been interested in finding con-
crete and efficient solutions to ensure its survival, its efficiency and
the effective payment of pensions.

The Government should, moreover, provide information on the
measures taken to ensure the application of the Convention as re-
gards the system of supervision of pensions and the responsibility it
has in this area, as well as on the measures to ensure the participa-
tion of the persons covered in the administration of the systems.

The comments made by the association of retired workers of the
oil industry of the metropolitan zones of Lima and Callao, and
those made by the National Centre of retired and pensioners of
Peru raised serious problems. Indeed, a growing number of people
who met the conditions for obtaining benefits did not receive pen-
sion benefits and were obliged to resort to the courts to enforce
their rights. The general responsibility for guaranteeing the overall
good functioning of the system of pensions fell on the Government.

Convention No. 102 was an essential element in safeguarding
the rights linked to decent work. Difficulties in the application of
this Convention in Peru constituted a warning against naive and
non-serious approaches that were fashionable. These approaches
could have serious and painful consequences for those who had
individually and collectively contributed, with a view to obtaining
decent benefits. Rights acquired by work should not be sacrificed
for ideological reasons or for reasons of economic profit. The po-
litical upheavals witnessed by Peru, and particularly the presence
of private pension funds, said a lot about the use of acquired rights
of workers for private purposes. The Government should endeav-
our to respond to the observations of the Committee of Experts
and to provide all the information required to allow a correct eval-
uation of the application of this Convention. In this regard, they
recalled the conclusions of the General Survey on Social Security
Protection In Old-Age of 1989 according to which “The extent of
the economic problems facing national pension schemes must not
make one lose sight of the extreme economic vulnerability of old-
er persons, for whom their pension is often their only means of
subsistence. To guarantee today’s pensioners a fair share of what
they gave during their working life is a fundamental concern of
social justice”.
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The Worker member of Peru stated that the Peruvian workers
followed with a lot of concern the evolution of the situation of social
security in his country. The “dictatorship” of Alberto Fujimori im-
posed legislation contrary to the workers and in violation of the
most essential workers’ rights having recourse to that effect to acts
of corruption and including recourse to assassinations in order to
carry out his destructive policy. Some of these laws concerned social
security and the pension system.

Concerning the health-care scheme, the concept of social securi-
ty had been distorted with the obvious intention to privatize the
workers’ health-care system by the creation of health-care provid-
ers (EPS), originally called enterprises, that workers would join not
by individual right but by so-called elections in which workers
would participate whether they were members of a trade union or
not. These enterprises were under the only obligation to afford
minimum service, by obtaining 25 per cent of the contribution des-
tined to social security and impoverishing that system as the more
complicated cases were covered by that public system through ES-
SALUD. With these measures the principle of solidarity had practi-
cally disappeared. The coverage of these private EPS was not na-
tional for the simple reason that these entities did not function
where there was no profitability, and the contributing workers were
represented neither in the EPS nor in their supervisory bodies.

Concerning the pensions scheme, the situation was worse be-
cause the contribution fell totally upon the worker and the private
system had not been created and imposed as an complementary
opportunity but in order to eliminate the public system. All workers
who had joined this system since the adoption of the law were
obliged to be affiliated to a pension fund administrator (AFP) and
could not return to the national (public) pension scheme. These
pension fund administrators charged the worker 2.8 per cent of his
or her wage in order to administer his/her funds, whether or not the
worker was paid, and the workers were not represented in the AFP
or their supervisory bodies. The principle of solidarity had been
eliminated in this case as well, since the AFP operated as a savings
bank from which each one would receive his/her pension in accor-
dance with the amount contributed, and there was no guaranteed
minimum pension. A minimum period of contribution was 20 years
at the age of 65, which did not correspond to the minimum of
15 years established by the ILO.

In this regard it should be noted that the State, due to the inade-
quate economic and financial policies of the various succeeding
governments, owed several billions of dollars to the national pen-
sion system, as was confirmed by the decision of the Inter-Ameri-
can Court of Human Rights, a debt that remained unpaid and had
no perspective to be cleared.

The labour laws inherited from the Fujimori period were still
applicable in Peru. They violated the international Conventions
and the recognized fundamental rights, which were accepted and
ratified by various Peruvian governments. There was as yet little
progress in this regard. The speaker shared the concern expressed
in the Committee of Experts report in regard to the Government’s
practice in the field of social security, referring to comlaints of
workers’ and retired workers’ organizations of the country. He
urged the Government to consider these problems on a priority ba-
sis and to resolve them. He also requested the ILO and its compe-
tent bodies to follow developments closely.

The Worker member of Brazil stated that certain aspects of this
case were worrying. The putting into operation in 1992 of the pro-
cess of privatization of the social security system entailed conse-
quences for the application of Convention No. 102. In fact, the
Committee of Experts’ comments raised certain doubts about the
effective application of the Convention. The Government did not
provide explanations on this point. Regarding the health-care bene-
fits of the private scheme, the Committee of Experts requested ad-
ditional information in order to evaluate whether services supplied
by the health-care providers (EPS) cover in practice the whole pop-
ulation, and particularly persons having low means of subsistence,
within the framework of a simple cover system. There was also a
question whether medical benefits were provided at the level estab-
lished by the Convention and whether financial participation re-
quired in their provision was not too high. It was worrying to note
that the establishments providing health-care benefits under the
auspices of the EPS or through their own services were entitled to a
credit from workers’ contributions equal to 25 per cent of those
contributions. Besides, since the EPS covered only salaried work-
ers, they protected only 21 per cent of the active population, which
was hardly equal to 11 per cent of the total population. It resulted in
a situation whereby the amounts absorbed by the private system
did not correspond to the number of persons protected by that sys-
tem. The Government did not supply samples of insurance policies
concluded with an EPS, which made it difficult to know the guaran-
teed scope of coverage and its precise cost for insured persons. The
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speaker stressed that only 104,100 workers were protected by the
EPS. Thus, only 0.4 per cent of the population could benefit from
the protection guaranteed by the Convention. Regarding the par-
ticipation of representatives of persons protected in the administra-
tion of the system, the Government admitted that there was no such
participation at the system supervisory bodies, and did not furnish
information either on any participation at the level of the EPS and
the enterprises’ own health-care services.

Regarding the pensions scheme, it turned out the workers could
not really choose between the public and private system. In fact,
even if such a possibility existed on paper, one should know that
such a choice was to be made in writing within a ten days’ term. This
would be the only period of time during their working life when
workers had a choice, since once they had chosen the private pen-
sion system, they could not re-join the public one.

The Worker member of France stated that the reforms of the
social protection systems had been the object of many discussions
within the Committee. The reforms made in Latin America in the
1990s had many points in common, and as such, under the pretext of
modernization, contribution systems guaranteeing workers’ collec-
tive participation were being privatized. The individualization of
risk provoked an increase in precariousness and poverty.

It was hoped that the Government would fulfil its obligations
and honour its promises. It should, however, have already been able
to honour them, by supplying the Committee of Experts with the
responses requested and by recognizing that workers were not asso-
ciated with the management of the system. These failures raised
doubts about the content of the report which would be communi-
cated. The Government absolutely had to give honest and complete
answers to the requests of the experts and supply the relevant infor-
mation on the viability of the system. It was essential to ensure the
participation of employees in the administration of the bodies
which were to guarantee their fundamental rights, in this case, the
right to health and the right to old-age pension benefits.

The Government had pursued a deliberate policy of destruction
of the public system to the benefit of the private system. Instead of
bringing the necessary changes to the old public system, it had pre-
ferred to use funds from the privatization of national enterprises
and from public indebtment to put in place a new privatized health
and pension system. Convention No. 102 allowed for the coexist-
ence of different components in the social security system, public,
private or mixed ones, but whichever system was chosen, the Gov-
ernment had to respect the obligations that resulted from the ratifi-
cation of this Convention. It had to supply all the information re-
quested and envisage the postability of pensions, that is, workers
should have the power to transfer at any moment, funds they had
placed in the private system of capitalization.

The Employer member of Chile stated that many industrialized
countries had opted for a voluntary pension scheme, based on indi-
vidual capitalization, which would offer more guarantees than the
pay-as-you-go system, which entailed risks of bankruptcy. Al-
though in Latin America the level of voluntary savings was ex-
tremely low, the speaker asked that the possibility to use the formu-
la of individual investments be provided to the developing
countries as, when implemented with skill, this formula would
prove very profitable and offer better pensions.

The Government representative thanked the Employer and
Worker members and the trade unionists for their statements. He
noted that in 1991 his country had abolished a single pension scheme
based on a pay-as-you-go system and regulated by Act No. 19-9/1990.
He explained that until that date, the direct contributions of the
workers had been misappropriated and had been used, among other
things, in order to build roads, as a result of which they had never
been retrieved. In addition, the previous Government had tripled the
number of social security workers, which had passed from 15,000
workers in 1985 to 45,000 in 1990. These contributions were also used
in order to buy property and make various investments, which con-
tributed to precipitate the failure of the system.

For this reason, a non-compulsory private pension scheme had
been set up, which the workers who had been defrauded by the pay-
as-you-go system opted to join. The speaker specified that accord-
ing to this system, if during the first eight days of work the employee
did not opt for a scheme, it would be assumed that he had elected
the individual capitalization account and this did not lead in any
way to an elimination of the worker’s freedom of choice.

The speaker reiterated his commitment to supply to the ILO,
before 1 September 2002, all the necessary information so that the
Experts in charge could evaluate and examine it, after which they
would certainly reach the obvious conclusion that the current Gov-
ernment administered properly the insurance systems. He added
that, contrary to the earlier system, the present one guaranteed
minimum pensions both with the private scheme and with the pay-
as-you-go one.

C. 105

The Worker members emphasized the role of the State in the
field of social security, as reaffirmed by the Committee of Experts
in its 1989 General Survey on the social security protection in old
age. The Committee of Experts pointed out that the problems fac-
ing social security, and national pension schemes in particular,
were by no means due to the nature of the institution itself but
were mainly caused by external economic factors. In the social
field, more than anywhere else, the State’s role was vital, since it
was to guarantee, despite difficult economic conditions, the insti-
tution’s ability to meet their pension commitments. Besides, the
employers’ responsibility in this sector should not be underesti-
mated. In this regard, a question arose about the employers’ con-
tribution into the private schemes introduced in Peru. The con-
cept of decent work presupposed the right to decent social
security. Measures to guarantee this right contributed to the main-
tenance of social peace. The Government therefore should be re-
quested to provide, as soon as possible, a reply to the Committee
of Experts’ requests, supplying the most detailed information.

The Employer members stated that the Convention pertains to a
very complex issue, which was indirectly reflected by the relatively
limited number of ratifications it had obtained. They disagreed with
the statement of the Worker members that the coexistence of both a
public and a private scheme was permitted only as long as the pri-
vate system was subject to the same requirements as the public
scheme. This would mean that there would be no difference in the
systems except in name. In comparison, however, the private sys-
tem was much more successful in the long term than the public sys-
tem and therefore better for the persons insured.

The Employer members stated that the accusations made con-
cerning ideology came from critics of the private system. They con-
sidered these kinds of statements to be of no value since the only
thing that counted was the benefit conferred to the insured person.
They indicated that there were two kinds of pension schemes within
the social security system: the traditional public allocation system
and the modern individual capitalization system. They were con-
vinced that the latter scheme functioned much better. This country
which had implemented the traditional system, was now facing
many problems with the public system. It was, therefore, offering
an additional private pension system that constituted a stabilizing
factor to the traditional public pension system.

In conclusion, the Employer members said that the Government
should provide detailed information in reply to the comments of the
Committee of Experts, so that this Committee would be able to
provide its analysis.

The Committee took note of the declaration of the Government
representative and of the discussion that had taken place. The
Committee observed that, since the introduction of the new health-
care and pension schemes (particularly the private ones) in 1997,
the Government had not supplied the detailed information request-
ed by the Committee of Experts, which was necessary for the evalu-
ation of the conformity of these schemes with the Convention.
Even if Convention No. 102 was conceived in flexible terms and the
minimum social security level could be attained by different means,
the Convention nevertheless fixed certain principles of general
scope relating to the organization and functioning of social security
schemes. In order to enable the Committee of Experts to examine
whether effect had been given, in law and in practice, to these prin-
ciples, as well as to other provisions of the Convention, the Com-
mittee persistently requested the Government to communicate for
examination by the Committee of Experts at its next session in 2002
a detailed report concerning all the information requested by the
Committee of Experts. It noted in this connection the Govern-
ment’s declaration concerning its intention to comply with the obli-
gations arising from the Convention. The Committee also noted the
Government’s indication that it would supply as early as possible a
detailed report, which should be done before 1 September 2002.

Convention No. 105: Abolition of Forced Labour, 1957

Pakistan (ratification: 1960). A Government representative said
that the Committee’s deliberations over the years had provided ef-
fective guidance to member States in the implementation of inter-
national labour standards and that he therefore welcomed dialogue
with the Committee.

He said that Pakistan had launched a far-reaching agenda of la-
bour reforms, resulting in major reforms in labour legislation aimed
at making the public sector, and particularly government institu-
tions, more responsive to the needs of the poor and of workers. Fol-
lowing tripartite consultation, the consolidation of over 72 existing
labour laws into six broad categories would shortly be approved.
The six categories were industrial relations, wages, employment
conditions, human resource development, labour welfare and the
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social safety net, and occupational safety and health. A Labour
Advisory Board had recently been established to act as an apex
body for tripartite consultations. Bilateralism and social dialogue
were being promoted through the establishment of the Workers-
Employers Bipartite Council of Pakistan (WEBCOP). The Gov-
ernment fully supported the initiative by employers and workers to
establish provincial chapters of WEBCOP to provide a forum for
permanent dialogue. The measures taken included raising the
monthly minimum wage for unskilled workers to 2,500 rupees, im-
proving maternity benefits, doubling compensation for workers in
the event of death or serious injury, and increasing the old-age pen-
sion for industrial workers. A national action plan and policy were
being pursued in partnership with the ILO for the elimination of
child labour, and a national action plan and policy were being for-
mulated for the abolition of bonded labour. In July 2001, a tripartite
labour conference had been convened after a lapse of 13 years. The
conference, inaugurated by the President of Pakistan, had been at-
tended by workers, employers and government representatives. Its
recommendations, which covered almost all the points raised by the
Committee of Experts, were at different stages of implementation.
He emphasized that the aim of these structural changes was to bring
about a reform in the social sector, despite the current domestic and
external constraints.

Turning to the points raised by the Committee of Experts, he
said that the purpose of the Pakistan Essential Services (Mainte-
nance) Act, 1952, was to ensure the uninterrupted supply of goods
and services to the general public. Its application had been ex-
tremely restrictive and, while it remained on the books, no individ-
ual had been forced to work without his or her consent. Indeed,
industrial relations in Pakistan were exemplary and there had not
been any strikes or lockouts for the past five years. In view of the
comments by the Committee of Experts and the recommendations
of the tripartite Commission on Consolidation, Simplification and
Rationalization of Laws, it had been decided to review the Industri-
al Relations Ordinance of 1969. A new Ordinance had been submit-
ted for approval by the Cabinet, after obtaining the consent of both
workers and employers, and would in large part address the con-
cerns of the Committee of Experts. However, this was only one as-
pect of the solution that was being pursued. As he had informed the
Committee the previous year, most of the public sector organiza-
tions which came under the Essential Services Act were undergoing
privatization, including WAPDA and the telecommunications and
oil and gas sectors. The Essential Services Act would no longer be
applicable when the respective organizations had been fully priva-
tized.

With reference to the comments of the Committee of Experts
concerning the West Pakistan Press and Publication Ordinance,
1963, he affirmed that the press in his country was completely free.
The Ordinance had lapsed and no such law was in force. He there-
fore requested the Committee of Experts to withdraw its observa-
tions on this matter.

With regard to the Security of Pakistan Act, 1952, and the Polit-
ical Parties Act, 1962, he assured the Committee that their applica-
tion was extremely restrictive and that conviction under the Acts
was only after due process and in conformity with his country’s in-
ternational obligations, including those deriving from the Conven-
tion. He emphasized that his country was passing through extraor-
dinary times, particularly since the events of 11 September. His
country was in the forefront of the fight against terrorism and faced
very difficult political circumstances, in a particularly difficult polit-
ical environment in the region. While noting the matters raised by
the Committee of Experts, he expressed the opinion that, under the
present circumstances, any change to the existing laws might not be
feasible, particularly those related to the security of the country.

Turning to the comments made by the Committee of Experts on
the Penal Code, he reaffirmed the commitment of his country to the
promotion and protection of human rights, in accordance with both
Islam and his country’s international obligations. All citizens of
Pakistan were equal before the law and the Constitution of Paki-
stan upheld and guaranteed the fundamental rights of minorities,
who constituted some 4 per cent of its population, and who were
free to profess and practise their religion and culture.

In conclusion, he reaffirmed that, despite multidimensional
challenges, his Government was making every effort to bring about
the necessary changes. He would therefore welcome any construc-
tive recommendations that it might make.

The Employer members recalled that the case had been dis-
cussed by the Committee on 12 occasions since 1981, most recently
in 1999. On some of those occasions the Government representa-
tive had not been so forthcoming as he appeared to be today. The
report of the Committee of Experts on this case covered six main
issues and the Employer members appreciated that it was not possi-
ble to cover them all in any depth in a short period. With regard to

28 Part 2/56

two of these issues, namely the Pakistan Essential Services (Mainte-
nance) Act, 1952, and the Security of Pakistan Act, 1952, and the
Political Parties Act, 1962, the Employer members believed that it
was necessary to take into account the contemporary geopolitical
realities facing the country, which were giving rise to evident diffi-
culties in terms of basic governance, even with regard to one of the
fundamental workplace rights, as set out in the Convention. It was
not possible to apply identical solutions under all conditions and all
that the Committee should do in the present situation was to urge
the Government to make every effort to improve the situation as
soon as possible.

With regard to the Security of Pakistan Act and the Political Par-
ties Act, the Employer members believed that the comments by the
Committee of Experts did not contain sufficient information for the
Committee to engage in an in-depth examination of the issues.
They therefore called upon the Committee to request the Govern-
ment to provide detailed information on all the matters raised by
the Committee of Experts in a timely manner, so that the Commit-
tee could base its future examination of the case on a fuller assess-
ment of the current situation. For example, the Government repre-
sentative had referred to the reorganization and amendment of
labour and employment legislation and of the renewal of tripartite
dialogue at the national level. The Committee did not at present
have any way of assessing how valid these developments were. Nor
was it entirely clear to the Employer members whether the Com-
mittee of Experts in practice had a clear understanding of the issues
involved in each of the points that it had raised, and whether the
situation as described by the Committee of Experts was indeed the
situation at the present time. The Employer members therefore
encouraged the Government to take measures in each of the areas
of concern raised by the Committee of Experts with a view of bring-
ing its law and practice into conformity with the Convention.

The Worker members agreed that this case was very familiar to
the Committee. In the interest of saving time, they would not exam-
ine in depth all the points raised by the Committee of Experts, but
referred to their previous statements on the case. In addition, any
significant new developments would be covered by the Worker
member of Pakistan. The Government representative had provided
information on a number of new developments in the country. The
Committee would have to wait until the Committee of Experts had
examined all the relevant information. If indeed genuine tripartite
dialogue was being promoted and encouraged, this would be very
important and useful for the country’s future economic and social
progress. Nevertheless, the Worker members’ knowledge of the
case meant that they retained certain doubts as to whether the pro-
cess of tripartism in the country was really genuine. Indeed, it was
strange to refer to tripartite dialogue when the essential conditions
for free trade union activities in the country were not present. As
indicated by the Employer members, the conclusions of the Com-
mittee should encourage the Government to take the necessary
measures to bring its law and practice into conformity with the Con-
vention, but should at the same time be firm and sharp in recalling
the problems which remained.

The Worker member of Pakistan thanked the Government rep-
resentative for the information provided on recent developments in
his country, including the holding of the national tripartite confer-
ence and the codification of labour laws. He agreed that his country
was facing a difficult situation, with volatile northern and eastern
borders, and was heavily involved in the international alliance
against terrorism. He noted the undertaking by the Government
representative to take action to give effect to the comments of the
Committee of Experts and the national tripartite conference, and
called for such action to be taken as soon as possible.

He recalled the comments made by the Committee of Experts
and the Committee on Freedom of Association concerning the very
broad definition of essential services used by the Government
which covered certain services, such as railways which were not ac-
cepted as essential services in the definition used by the ILO’s su-
pervisory bodies. The Government representative had suggested
that the problem of the restrictions placed on trade union action in
these services would be resolved following their privatization.
However, he emphasized the importance of the workers in the ser-
vices involved benefiting from their full rights of freedom of associ-
ation and collective bargaining before any privatization, so that the
necessary protective measures could be taken. A large number of
workers would be affected by the proposed privatizations, in partic-
ular Karachi Electric Supply Corporation, Telecommunication,
Railway, Banks, Oil and Gas, etc., and it was essential to provide
them with an effective safety net. Yet, the management in the tele-
communications and railway industries and Karachi Electric Sup-
ply Corporation in particular had been making use of the provisions
of the Pakistan Essential Services (Maintenance) Act to prevent
workers from presenting their legitimate demands, without holding
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any type of social dialogue with the staff. In particular, he referred
to workers who had gone on strike and been arrested in Quetta and
called for their immediate release as a demonstration of the sense
of responsibility and the good will to which the Government repre-
sentative had been referring. He urged the Government to provide
an independent and impartial machinery for adjudication of their
industrial disputes to workers engaged in essential services in strict
sense as defined by the Committee of Experts. He also demanded
to repeal section 2/A Civil Service Tribunal Act (Amendment) 1998
which debarred from approaching the Labour Court or National
Industrial Relation Commission the workers engaged in declared
essential services and other public sector organisations. He called
upon the Government to seek the technical assistance of the ILO in
order to help in the implementation of the required measures to
remedy the situation. He reaffirmed that the social partners had an
essential role to play in social development and that a policy of
democratic participation and dialogue would provide an essential
basis for improving compliance with the Convention, thereby rais-
ing the well-being of the workers.

The Worker member of Colombia indicated that on several oc-
casions he had had an opportunity to discuss with the representa-
tives of the Government of Pakistan the serious violations of this
Convention, and of other fundamental ILO Conventions on,
among other matters, child labour, slavery and bonded labour, the
unacceptable conditions of workers in the merchant navy and the
restrictions on the right to strike. The Workers still had reservations
concerning the real progress made. The Committee of Experts had
again expressed its concern with the manner in which the Govern-
ment restricted workers’ rights, by having recourse, among other
methods, to the inclusion in essential services of the activities
which, in reality, did not deserve such a classification, such as the
Ghazi Barotha hydro power project. The workers of Pakistan were
also concerned with the limitations on the freedom of the press
which made any democratic discussion difficult. He called on the
Government to guarantee the rights of the population in general
and those of workers in particular, and not to forget that words blew
away with the wind, but that promises had to be kept.

The Worker member of Singapore directed her comments in
particular at the Pakistan Essential Services (Maintenance) Act,
1952, which contravened the Convention in various ways. While
noting the information provided concerning the review of legisla-
tion in the country, she recalled that Article 1(b) and (c) of the Con-
vention was clear and specific in prohibiting the use of forced or
compulsory labour for purposes of economic development or as a
means of labour discipline. In other words, it enshrined the right of
individuals to decide whether or not to work, and for whom and
under what conditions they would do so. This right was so sacro-
sanct that economic growth alone did not constitute sufficient justi-
fication for its denial to anyone. Nor should forced labour be used
as an instrument to suppress the legitimate exercise of trade union
and workers’ rights through the imposition of the obligation to
work in the case of labour disputes. The basis for this principle was
evidently to prevent oppression and to recognize that workers were
not commodities, but had dignity and self-respect which required
protection. In this respect, the provisions of the Act which prevent-
ed workers from leaving employment without the approval of their
employers was oppressive and unreasonable. It opened the door to
serious abuse and forced people to work against their will.

With regard to the right to strike, the provisions of the Conven-
tion were also clear that the classification of a particular service as
essential was not in itself sufficient to deprive workers of their right
to strike or to have access to adjudication machinery. For a service
to be regarded as essential under the Convention, and thereby justi-
fy the imposition of restrictions, it had to be such that its disruption
would cause actual danger to life or health. The Government’s deci-
sion to lift the ban on strikes in WAPDA was therefore welcome,
although insufficient since the ban on strikes continued to be im-
posed in a number of other public utilities which were not essential
under the definition relating to the Convention. Furthermore, it
was no relief to workers in those services to know that following
privatization they would be able to take industrial action, when
such action was required before privatization. She therefore urged
the Government to remove the restrictions on strikes and to restore
the right of workers to terminate their contracts of employment
freely. She suggested that the Government should call upon the
technical assistance of the ILO to take the necessary measures in
this respect.

The Employer member of India expressed strong opposition to
situations of forced labour wherever they occurred. Violations of
this fundamental Convention needed to be taken seriously. Howev-
er, he expressed concern that the term “forced labour”, which had a
specific connotation, was being misinterpreted. He said that the sit-
uation in developing countries, such as Pakistan, needed to be con-
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sidered in relation to the actual conditions in those countries. He
believed that the Committee of Experts had not achieved a full un-
derstanding of the real situation in this case. The Pakistan Essential
Services (Maintenance) Act, 1952, prohibited employees from leav-
ing their place of employment or abstaining from work in a concert-
ed manner in essential services which were vital in the national in-
terest. Workers going on strike or abstaining from work in such
services were liable to serious penalties. It was of great importance
in developing countries for the government to safeguard the contin-
ued provision of essential services, such as power supply, railways,
telecommunications, water and food on an uninterrupted basis.
Regulations needed to be adopted to this effect and the above Act
should be viewed as a measure which complied with this duty of the
Government. It would be a misinterpretation and distortion of the
spirit of the Convention to interpret such regulatory mechanisms as
involving compulsory or forced labour. The provision of a special
mechanism in the law to deal with industrial disputes in essential
services through their submission to an independent judicial au-
thority to provide justice to the workers should be considered ade-
quate positive action. Moreover, the political affiliations of trade
unions in many developing countries meant that strikes were often
called with political motives. It should also be recalled that strikes
and work stoppages in essential services could lead to violence and
damage to plant and machinery, as well as risks to life. In conclu-
sion, he reaffirmed that the interpretation of restrictions on work
stoppages in essential services as “forced labour” would only penal-
ize governments of developing countries, which were struggling to
maintain economic growth in a context of increased international
competition and the market-driven economy.

The Government representative reaffirmed his belief in social
dialogue, which was being actively pursued in his country. He also
emphasized the will of his country to address the problems that had
been raised in the comments of the Committee of Experts in a care-
ful and constructive manner. A number of the Acts to which refer-
ence had been made had now lapsed. Those that were still in force
were under constant review. With reference to the Karachi electric-
ity company, he had insisted that measures be taken to safeguard
the interests of the workers concerned before privatization. In con-
clusion, he said that his Government’s action was intended to
achieve improvements in the situation of citizens and workers.

The Worker members, with reference to the statement by the
Employer member of India, noted that his interpretation of the
Convention did not coincide with that of the ILO supervisory bod-
ies. Moreover, his comments concerning trade unions in developing
countries had been superficial and incorrect, as well as being largely
irrelevant to the case at hand.

The Employer members wondered to what extent the situation
as described in the comments of the Committee of Experts was re-
ally the current situation in Pakistan on many of the issues that had
been raised. For example, with regard to the Pakistan Essential Ser-
vices (Maintenance) Act, the Government representative had sug-
gested that it was not applied in practice, while the Worker member
of Pakistan had indicated that it was indeed applied. The Commit-
tee therefore needed to have before it a definitive report on current
developments, including the consolidation of labour laws. The Em-
ployer members therefore called for the laws that were enacted to
be provided to the Committee of Experts for its analysis, which
would provide a solid basis for the re-examination of the case by the
Committee in future.

The Committee took note of the statement by the Government
representative and of the discussion which ensued on the various
questions which had been raised in the Committee of Experts’ com-
ments for several years, and which had also been examined on sev-
eral occasions in this Committee. These questions related to diver-
gences between various legislative provisions and the Convention,
namely the Pakistan Essential Services (Maintenance) Act, 1952;
sections 100-103 of the Merchant Shipping Act; the Security of
Pakistan Act, 1952; the Industrial Relations Ordinance (No. XXIII
of 1969); sections 298B and 298C of the Penal Code; and the Press
and Publications Ordinance, 1963. The Committee noted, in the
same way as the Committee of Experts, that under these provisions
it was prohibited for workers in essential services to leave their em-
ployment, even after giving notice, without the consent of the em-
ployer, or to strike, subject to penalties of imprisonment that might
involve compulsory labour. The Committee also noted that in-
fringements of the provisions restricting the rights of expression
and association, as well as the peaceful expression of religious
views, were also punishable with imprisonment which might in-
volve an obligation to work.

The Committee took note of the privatization of many essential
services and of the Government’s intention to submit the new la-
bour legislation to tripartite consultation. The Government had
also undertaken to consult the social partners on the privatization
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of the Karachi Electric Supply Corporation. The Committee ex-
pressed deep concern at the lack of progress in bringing the nation-
al legislation into conformity with the Convention. It urged the
Government to take the necessary measures as soon as possible in
order to ensure the application of the Convention.

United States (ratification: 1991). A Government represen-
tative, noting that this was the first occasion on which a case con-
cerning her country was examined by the Conference Committee,
recalled that the United States had ratified the Convention in 1991
following a rigorous four-year review by the Tripartite Advisory
Panel on International Labour Standards (TAPILS), a subcommit-
tee of the President’s Committee on the ILO, which was a high-
level presidential advisory committee of tripartite composition. The
TAPILS review of the Convention had involved an in-depth exam-
ination of its provisions, its negotiating history, the observations of
the Committee of Experts and careful comparisons with United
States law and practice. During the course of its review, TAPILS
had submitted over 40 detailed written questions to the ILO to ad-
dress a wide range of issues, and had held numerous meetings with
ILO officials to clarify the meaning and scope of the Convention. In
the end, it had reached the unanimous tripartite conclusion that
United States law and practice fully conformed to all the obliga-
tions set forth in the Convention. The finding was in turn endorsed
by the President’s Committee, the President and the Senate.

During the TAPILS’s review, an area of particular concern was
Article 1(d), dealing with forced labour as a punishment for having
participated in strikes. The question that arose was whether per-
sons imprisoned for participating in strikes considered legal by ILO
standards, but illegal under United States law, might be required to
perform prison labour prohibited by the Convention. This situation
could occur under United States law for certain non-essential pub-
lic or private sector workers, such as teachers, who disobeyed a
court order enjoining strike activity and who were subsequently
imprisoned for being in contempt of court. She noted that the pro-
hibition or restriction of strikes per se was not germane to the Con-
vention and that penalties for striking were relevant to the Conven-
tion only when they included the imposition of forced or
compulsory labour.

After a thorough examination of federal and state prison law
and practice, TAPILS had found, first of all, that the imprisonment
of strikers for contempt of court was a rare occurrence in the Unit-
ed States. Furthermore, persons jailed under these circumstances
were considered “pre-trial detainees” rather than ordinary prison-
ers. She added that the Federal Bureau of Prisons regulations appli-
cable to all federal prisons, as well as many state and local prisons,
prohibited the imposition of forced or compulsory labour on pre-
trial detainees. Federal guidelines developed by the Department of
Justice urged all other state and local prisons to apply the same pro-
hibition of forced labour. In addition, the American Corrections
Association, the private organization most concerned with state
and local prison practices, had developed accreditation standards
that were nearly identical to the Bureau of Prisons regulations and
the Department of Justice guidelines. All of these regulations and
guidelines indicated that pre-trial detainees could not be required
to work, other than doing housekeeping tasks in their own cells or
in the community living area. TAPILS had been unable to find a
single instance in which labour was exacted contrary to these guide-
lines. TAPILS had therefore reached the unanimous tripartite con-
clusion that persons imprisoned for contempt of court as the result
of behaviour relating to an illegal strike were not subject to prison
labour in violation of the Convention.

She explained that since 1997, her country had been engaged in
a dialogue with the Committee of Experts about the application of
Article 1(d). Noting that contempt of court could be classified as
either civil or criminal, the Committee of Experts had asked about
the status of persons imprisoned for criminal contempt. The Gov-
ernment had reported that TAPILS had examined in great detail
the law and practice with regard to contempt of court, including an
examination of actual instances in which individuals had been sent
to jail as a result of contempt orders in labour strikes. It had ex-
plained that TAPILS had determined that, with regard to labour
strikes, the treatment of individuals jailed as a result of criminal
contempt did not differ from those individuals jailed for civil con-
tempt. In the present observation, the Committee of Experts ap-
peared to have accepted this explanation.

In paragraphs 7-10 of the observation, the Committee of Ex-
perts had introduced a new line of questions about the possibility
that a person engaging in an illegal strike could be subject to
forced labour, focusing on law and practice at the state and local
levels. In particular, the Committee of Experts considered that
certain provisions of the General Statutes of the State of North
Carolina were contrary to Article 1(d). In response, based on a
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review of the legislation in question, she indicated that participa-
tion in an illegal strike by public employees in North Carolina
was indeed classified as a Class 1 misdemeanour. A first-time of-
fender was sentenced to “community punishment”, which by law
could not involve any jail or prison time. Community punish-
ment, in most cases, only required the payment of a fine. A sec-
ond, third or even fourth misdemeanour conviction was punish-
able by community punishment, by intermediate punishment
(supervised probation) or by “active punishment”, which the
Committee of Experts noted involved imprisonment. She em-
phasized that it was important to understand that this type of
conviction did not require a sentence of active punishment. But
in any event, the sentence in this situation would be limited to 45
days, no matter what kind of punishment ordered. Sentences of
less than 90 days, according to North Carolina law and practice,
were served in county jails and not state prisons. She noted that
the work requirement cited by the Committee of Experts related
to the North Carolina state prison system, but that county jails
had no similar work requirements.

Taking the example of a person with five or more previous mis-
demeanour convictions, who had nevertheless obtained employ-
ment with the State of North Carolina, and who had been found
guilty of participating in an illegal strike, she explained that once
again the sentencing options were community punishment, inter-
mediate punishment or active punishment. However, in this in-
stance, the sentence could be up to 120 days. If the sentence was
active punishment and was over 90 days, then the person could be
housed in a state correctional facility and therefore be required to
work. But in the view of her Government and of the North Carolina
legal authorities, this was a hypothetical scenario so remote that it
was a virtual impossibility. Indeed, if this situation were to occur,
the more serious sentence, and the possibility of prison labour,
would be the consequence of the individual’s recidivism, that is for
engaging in activities resulting in multiple convictions, and not for
mere participation in an illegal strike. Research had disclosed no
history of strikes by public employees in North Carolina. There
were consequently no known instances of any convictions of strik-
ers under this law. Her conclusion was therefore that North Caroli-
na law was in accord with the letter and spirit of the Convention,
and that no modification of the legislation was warranted. She
hoped that the Committee of Experts, after further study, would
endorse this conclusion.

She reiterated that, in the course of its extensive review, TAPILS
had never found a single instance at the federal, state or local level
of forced labour in violation of Convention No. 105. Nor had any
such instances come to light in the years since TAPILS had conclud-
ed its review. Notwithstanding the fact that in the future, as in the
case of North Carolina, the remote, hypothetical possibility might
be discovered that forced labour might be imposed on an illegal
striker, she continued to believe that the original tripartite conclu-
sion of TAPILS, upon which the ratification was based, remained
valid, namely that United States law and practice were in full con-
formity with the Convention. Nevertheless, she added that the is-
sues raised would be thoroughly examined in the Government’s
supplemental report to the Committee of Experts, which would, as
usual, be prepared in consultation with the tripartite partners. The
report would also address, to the extent that they were relevant to
the Convention, the issues raised by the ICFTU. In conclusion, she
emphasized that her Government took seriously its obligations re-
lating to ILO Conventions and welcomed continued dialogue with
the Committee of Experts and, when necessary, the present Com-
mittee.

The Worker members thanked the Government representative
for her explanations. This case dealt with three different violations
of the Convention, which had been ratified by the United States in
1991: forced labour of prisoners; the link between freedom of asso-
ciation and forced labour; and forced labour of migrant workers.
The ICFTU communication provided concrete information on
forced labour, the victims of which were migrant workers in United
States dependent territories and migrant domestic workers in the
United States. The Government needed to take the necessary mea-
sures so that migrant workers who went to the United States to live
and work in all freedom were not abused and ill-treated by their
employers.

Article 1(d) of the Convention required each ratifying country
to eliminate forced or compulsory labour and not to use it in any
form as a punishment for participating in strikes. This provision was
important because it provided minimum safeguards to workers and
trade unionists who used strikes as a means of last resort in order to
defend their rights, interests and claims. It was unacceptable that
strikers should be subjected to forced labour on the grounds of their
trade union activity. The legislation of North Carolina specified that
strikes by public employees were illegal and that participants in-
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volved in such strikes were liable to imprisonment involving the
obligation to work.

As recalled by the Committee of Experts, there was only one
exception to the prohibition specified in Article 1(d) of the Con-
vention, namely essential services in the strict sense of the term.
The extremely broad provisions contained in the general legislation
of North Carolina did not allow this exception to be invoked and
were contrary to Article 1(d) of the Convention. The Government
should supply information on whether this kind of legislation exist-
ed in other states of the United States. It should take the necessary
measures to ensure that the legislation was brought into conformity
with the provisions of the Convention. This also applied to the leg-
islation of the states. By ratifying the Convention 11 years ago, the
Government undertook the obligation to remedy any contradic-
tions if the need arose.

With regard to forced labour in prisons, the Committee of Ex-
perts referred only to the ICFTU communication, without formu-
lating any observations on the allegations contained therein. The
Committee of Experts no doubt wished to obtain clarifications
from the Government regarding this point. The Government was
therefore requested to provide written information to the Commit-
tee of Experts on the initiatives it intended to take to put an end to
such a situation and to bring its law and practice into conformity
with the Convention.

The Employer members indicated that, even though this was the
first time that the Committee had examined a case concerning the
United States, it would of course be dealt with in the same manner
as any other case, namely on the basis of the information contained
in the report of the Committee of Experts. While several para-
graphs of the report of the Committee of Experts reproduced alle-
gations transmitted by the ICFTU, one paragraph concerned the
alleged exploitation of forced labour in the Northern Mariana Is-
lands. The question arose as to why these allegations had been de-
scribed by the Committee of Experts in detail, since it had correctly
concluded that the Convention was not among the ILO standards
which had been declared applicable to that territory by the United
States. With regard to the allegations that migrant domestic work-
ers had to perform forced labour, the Employer members empha-
sized that the Conference Committee could not assess the situation
at this stage, as the Government had not yet had an opportunity to
indicate its position on this point.

Point 5 of the observation of the Committee of Experts raised the
issue of the possibility that persons detained for engaging in illegal
strikes, and particularly those detained for contempt of court, would
have to perform prison labour. In this respect, the Employer mem-
bers noted the ruling by the Supreme Court concerning the distinc-
tion between civil and criminal contempt and its implications for the
obligation to perform prison labour. In view of the obvious complex-
ity of the issue, they referred to the indication by the Government
representative that sentences of imprisonment for participating in il-
legal strikes and in purely labour-related disputes never occurred in
practice. The Employer members noted that the Committee of Ex-
perts evidently entertained certain doubts on this matter, which had
not been fully explained in its report. They also believed that the
statement by the Worker members on this case amounted to an en-
deavour to reverse the burden of proof by calling upon the Govern-
ment itself to identify other instances in which the Convention might
be violated. In the view of the Employer members, this attempt to
seek proof of the violation of the Convention directly from the Gov-
ernment was not justified.

With regard to the case of North Carolina, the Employer mem-
bers observed that in the event of participation in illegal strikes in
the public service, a Class 1 misdemeanour, a distinction was made
between first offences, for which sentences of “community punish-
ment” were incurred, and cases of second convictions, for which
sentences of “active punishment”, namely imprisonment, could be
given. In this respect, the Committee of Experts had referred to its
1979 General Survey on the abolition of forced labour in stating
that it was not incompatible with the Convention to impose penal-
ties (even if they involved an obligation to perform labour) for par-
ticipation in strikes in the civil service or essential services, provided
that such provisions were applicable only to essential services in the
strict sense of the term, that is services whose interruption would
pose a clear threat to the life, personal safety or health of the whole
or part of the population. However, the Employer members ob-
served that there was a divergence between the wording given in
the observation and that of the original General Survey. Even
though this point was not essential for the evaluation of the present
case, it was curious and inadmissible to pretend to quote from a
general survey and then not to use the correct wording. They added
that, despite its general support for strike actions, the Committee of
Experts had acknowledged limitations to this right in its definition
of “essential services”. In this respect, it was the view of the Em-
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ployer members that it was the right and duty of every State to de-
velop its own definition of the term “essential services” as part of its
obligation to protect its population as a whole and all individual
citizens. The current definition cited by the Committee of Experts
was therefore too narrow, and the definition should also cover civic
and cultural aspects and property. Further reflection on this issue
was not however important in the present case.

Returning to the case of North Carolina, the Employer mem-
bers noted that the situation described under point 8 of the report
of the Committee of Experts clearly did not represent a mass phe-
nomenon. Moreover, such a situation could give rise to different
legal interpretations. The Employer members were in disagree-
ment with the Committee of Experts on this point and considered
that such imprisonment did not constitute a violation of the Con-
vention if it was a result of another punishable act in addition to
participation in a strike. Moreover, it was immaterial whether such
acts were concomitant or consisted of several distinct punishable
acts. Moreover, the fact that participation in a strike was one of the
punishable acts should not result in the exemption of the person
concerned from a specific sentence for the other misdemeanour.
They therefore invited the Committee of Experts to reflect this as-
pect of the case in its report and indicated that they did not current-
ly see any violation of the Convention in this respect. They added
that there was a difference in the interpretation of the facts of the
case. In its report, the Committee of Experts had stated that prison
labour could be required from detainees following a second convic-
tion, while the Government representative had stated that this was
the case only upon a fifth conviction and provided that the sentence
was over 90 days in length. The situation required clarification in
this respect.

In conclusion, they called for the Government to submit the rel-
evant information in a written report to the Committee of Experts
so that it could evaluate the case. A final evaluation of the situation
was not possible at the present time.

The Worker member of the United States expressed his grati-
tude to the Government representative for her very technical and
detailed comments and for signing up early in the week to discuss
this case, which would facilitate the work of the Committee. He
emphasized that this was an historic moment in the Committee, as
the first time that a case concerning the United States had ever been
discussed. The labour movement in the United States looked for-
ward to the day when it would ratify many more ILO Conventions
and a discussion of an American case from time to time in the Com-
mittee, when questions of application arose, would be a routine
matter.

He indicated that this case had two or three general aspects.
First, there was the question of whether according to law, especially
state law in North Carolina, there was the possibility that a worker
imprisoned for violating a no-strike injunction could be subject to
criminal charges and, if convicted, subjected to prison labour in vio-
lation of Article 1(d). Secondly, there was the question raised by the
Committee of Experts concerning forced labour by migrant work-
ers in the United States, and especially in the Northern Mariana
Islands.

Regarding the first aspect of the case, the position of the Gov-
ernment seemed to be that the concerns of the Committee of Ex-
perts regarding the possibility of a worker in North Carolina being
imprisoned and subjected to forced labour for participation in an
illegal strike were unfounded. His Government argued that there
had never been an actual case of a public employee in North Caro-
lina being placed under arrest for participation in strike activity and
then forced to work. So, according to the Government, the United
States was in compliance with Article 1(d) of the Convention in
both law and practice. In this respect, he provided some additional
information regarding the situation in North Carolina. A new state
law stripping all public employees, without distinction, of their right
to strike had been enacted in the early 1980s to head off a possible
collective action by public health care workers. The breadth of the
ban went well beyond what the Committee of Experts described in
paragraph 9 as essential services in the strict sense of the term (that
is, services whose interruption would pose a clear threat to the life,
personal safety or health of the whole or part of the population). So
public employees in North Carolina, in clearly non-essential indus-
tries as defined by the ILO, having engaged in illegal collective ac-
tions could be subjected to arrest, conviction and possible prison
labour.

He conceded that he had not been able to find any case of this
actually happening. Nonetheless, he remained concerned that at
least one state had applied an overly broad interpretation of essen-
tial services by ILO standards and that by doing so had created the
possibility that any striking state employee could be subject to crim-
inal conviction and forced labour. It was his view that such overly
broad state prohibitions on the right of public employees to take
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collective action severely undermined their right to organize and
bargain collectively. He called on his Government to submit infor-
mation to the Committee of Experts as to whether such broad
strike prohibitions had been enacted in other states in addition to
North Carolina. He also wished to obtain information on whether
any such state laws provided for the punishment of striking public
employees found to be in violation of such broad bans of the right
to strike by subjecting them to prison labour.

Regarding the second aspect of the case, he referred to the state-
ment of the Government representative that the Convention did
not apply to the Northern Mariana Islands as a territory of the Unit-
ed States. Nonetheless, he believed that there were some very im-
portant issues regarding the treatment of migrant workers in the
Northern Mariana Islands relating to his country’s obligation under
Article 1(b) “to suppress or not make use of any form of forced or
compulsory labour (...) as a method of mobilising and using labour
for the purpose of economic development”. Statements made by
political leaders in the Northern Mariana Islands and by members
of the United States Congress had made it quite clear that a major
justification for developing a garment industry dependent on mi-
grant labour was the economic development of the territory. He re-
called in this respect that the United States had administered the
Northern Mariana Islands on behalf of the United Nations from
1947 to 1986, when they had come under United States sovereignty
pursuant to a covenant approved in a United Nations supervised
plebiscite. The covenant had not immediately extended federal im-
migration and minimum wage laws to the Islands but provided that
Congress could apply federal immigration and minimum wage laws
to the Northern Mariana Islands upon termination of the trustee-
ship agreement, which had occurred in 1986. Since 1986, the tempo-
rary immigration and wage privileges granted under the agreement
and other trade privileges, had been used to develop a garment in-
dustry based on the ability of these Islands to ship products duty
free and without quotas into the United States. Contributing to the
rapid growth of the industry was the fact that the minimum wage on
the Islands was and remained significantly lower than in the United
States. In addition, the Islands’ own immigration laws had made it
easy to import foreign workers, primarily from China and Viet
Nam, to work in the garment factories. Such workers were inden-
tured because they were admitted solely by virtue of their employ-
ment contract with a specific and sole employer or “master”, who
was in control of the duration of their stay. If a worker displeased
the employer, the contract was terminated and the worker had to
leave. These migrant workers now constituted far more than half
the population of the Islands.

The stories of exploitation, abysmal working and living condi-
tions, and exorbitantly high labour broker fees had been well docu-
mented in the international press over the past few years. What ex-
isted today was a sweatshop industry producing for many of the
country’s best known retailers, which was able to ignore United
States minimum wage laws and which had unlimited access to the
United States market. Many imports from the Northern Mariana
Islands even had “made in the US” labels.

He believed that his Government could do more to end such
exploitative conditions. First it could be much more aggressive in
enforcing safety and health standards and the Fair Labour Stan-
dards Act. Secondly, it should introduce federal legislation to end
the temporary minimum wage and immigration privileges and ex-
tend federal immigration and minimum wage laws to the Northern
Mariana Islands. He called on his Government to introduce such
legislation without delay. Finally, he indicated that his Government
should take these measures, not because it had a treaty obligation
to do so, but because they were the right things to do to ease the
suffering of tens of thousands of foreigners living and working in
the territory of the United States.

The Worker member of India referred to the discriminatory
treatment by the Government of migrant workers in the Northern
Mariana Islands. The discrimination suffered by these workers was
such that two sets of minimum wages were applied, one of which
was applicable to migrant workers. These workers had to pay high
fees to employment agencies which recruited them from such coun-
tries as Bangladesh, China, Indonesia and the Philippines. They
were required to sign agreements with employers stipulating the
period for which they had to serve, the fact that they could not de-
mand any wage increases and that they could not join a union. This
meant that the wages and working conditions available to nationals
of the United States were not applicable to them. Moreover, if they
violated these agreements, they had to pay their own expenses to
return to their countries. This amounted to serious exploitation by a
country which was foremost in the world. Furthermore, such unfair
labour practices were in violation of the Convention which had
been ratified in 1991. He called for an inquiry by the ILO to ascer-
tain the truth and recommend the appropriate action. In addition,
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he also strongly protested against the practice prevalent in the Unit-
ed States of privatizing prisons and allowing private prison manag-
ers to exploit prison labour.

The Government representative stated that she had taken note
of the statements of the Worker and Employer representatives. She
indicated that the was preparing a supplementary article 22 report
on the Convention. Her Government intended to continue the dia-
logue and would respond to the comments made in the discussion in
respect of all issues relevant to the application of the Convention.
She emphasized that her Government would fully participate in the
process of supervising the application of international labour stan-
dards.

The Employer members considered that the case was fairly clear
and that the report of the Committee of Experts had been descrip-
tive, without reaching concrete conclusions. With regard to the calls
that had been made for the application of the Convention to be ex-
tended to the Northern Mariana Islands, they recalled that this was
a matter of national policy which lay within the discretion of the
Government. The Committee clearly did not have the right to con-
sider such matters of national policy. Noting the indication by the
Worker member of the United States that there was no known in-
stance of the law in North Carolina being applied in the manner
referred to by the Committee of Experts, they once again empha-
sized that there was no justification for requesting the Government
to indicate the situation in other states. This amounted to endeav-
ouring to reverse the burden of proof. The only conclusion that the
Conference Committee could reach in this respect was to ask the
Government to provide all the information requested in a detailed
report for further examination by the Committee of Experts. The
Conference Committee should not request the Government to re-
view its current legislation in the light of the Convention until the
actual situation was clarified. Only then, could a final assessment of
the case be undertaken.

The Worker members once again requested the Government
to provide more information on the questions raised and on the
measures taken to resolve them. There was no doubt that the
North Carolina legislation, which provided for imprisonment in-
volving compulsory labour for participating in strikes, was con-
trary to the Convention. The Government needed to amend its
legislation and inform the Committee of Experts on the existence
of any similar legislation in other states. This was not a reversal of
the burden of proof, but simply a request for information.

The Committee noted the information provided by the Govern-
ment representative and the discussion which followed. With re-
gard to the legal possibility to punish persons sentenced for having
refused to obey an injunction prohibiting strike action, the Com-
mittee expressed the hope that the Government would provide in-
formation on the situation in law and practice, and that it would
report on any action taken to ensure compliance with the Conven-
tion in North Carolina, and more generally to prevent any violation
of Article 1(d).

With regard to the working conditions of migrant workers, the
Committee noted the views of the Government and the informa-
tion provided during the discussion, which would be reported to the
Committee of Experts for its next examination of the application of
the Convention by the United States, in addition to any supplemen-
tary information that might be made available to the Committee of
Experts in the light of the discussion.

Convention No. 111: Discrimination (Employment and
Occupation), 1958

Qatar (ratification: 1976). A Government representative re-
ferred to paragraph 2 of the Committee of Experts’ observation
which noted with interest that the Civil Service Law No. 1 of 2001
had repealed section 82 of the previous law, which gave the author-
ities the power to end labour contracts with nurses as of the fifth
month of pregnancy. Section 110 of the new law gave more privileg-
es to the category of nurses by granting, inter alia, paid maternity
leave for two years.

The speaker drew attention to the fact that the Labour Code of
1962 and the Civil Service Law did not discriminate amongst work-
ers on the basis of race, colour, national extraction, sex, or religion.
Furthermore, the Constitution declared that all Qataris are equal in
rights and duties without discrimination on the basis of race, sex or
religion, and the Penal Code imposed penalties on anyone violating
these principles. She recalled that the Committee of Experts had
welcomed the achievements made by the State of Qatar with re-
spect to education and training for women and their participation in
the labour market. For instance, women’s participation in the Ad-
ministrative Development Institute increased from 26 per cent in
1997 to 42 per cent in 2001.
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The speaker listed numerous examples of women occupying
higher level posts. The participation of women had also increased in
the various ministries between 1999 and 2000 due to the govern-
ment policy to promote the employment of women and the Council
of Ministers’ Decree on the formulation of specific policies for
women, which aimed at reinforcing the role of the family in society
and employment. The new draft of the Labour Code also included
vocational training and a chapter regulating women’s employment
and rights. The technical assistance provided by the ILO office in
Beirut had provided an expert to help the Government bring Qa-
tar’s new draft Labour Code into conformity with the ratified Con-
ventions.

With respect to discrimination on the basis of race, colour, na-
tional extraction and religion, referred to in the comments made by
the International Confederation of Arab Trade Unions (ICATU),
she pointed out that Qatar had not responded to the ICATU’s com-
ments as it had already initiated a process of constructive dialogue
with them to resolve the issues that were raised in their comment.
As a result, the ICATU had withdrawn their comment.

The Government representative pointed out that the State of
Qatar was a relatively modern State in view of its recent indepen-
dence which was only in 1971. Nevertheless, it had been actively
taking measures and was involved in numerous forums and sympo-
sia on the issues of women, employment, training, and human re-
sources development. Such issues were priorities in Qatar, and her
country and it had solicited the ILO’s technical assistance in order
to examine the labour market and the possibilities of increasing
employment opportunities for women, especially in the non-gov-
ernmental sector.

She concluded by reiterating the commitment of her Govern-
ment to put into effect the provisions of the Convention through
the promulgation of laws and decrees in order to ensure the equali-
ty of its citizens as to rights and obligations, without discrimination
on grounds of race, colour, national extraction, sex and religion.
The Government would provide the Committee of Experts with a
detailed report submitted in good time.

The Employer members stated that it was superfluous for the
Government to complain about having been placed on the list of
cases, as this list had been established a week ago, and recalled that
good cooperation amongst the members of the Committee re-
quired Governments to be brief in their statements. They noted the
positive developments indicated in the Committee of Experts’ re-
port, such as the repeal of section 82 of the Public Service Act,
which authorized the authorities to terminate the employment con-
tracts of nurses as from the fifth month of their pregnancy, as well as
statistical information reflecting increases in the percentage of
women employed in various sectors of the economy. With respect
to the meaning and significance of Convention No. 111, they point-
ed out that failure to achieve immediate numerical equality did not
mean that an equality policy was not being pursued. Numerical
equality would only be possible in a planned economy which pro-
hibited individual choice of occupation. They observed that the per-
sistence of gender segregation in certain fields of employment was a
phenomenon witnessed in other regions of the world, including the
industrialized countries. The difficulty facing Qatar was therefore a
familiar one deeply rooted in ideas and attitudes passed on from
one generation to another, and it would take time and experience to
overcome the traditional occupational preferences of women and
men. Nevertheless, the enactment of specific provisions prohibiting
employment discrimination was one step towards eradicating the
problem, and on this point they noted that the Government had yet
to adopt any such legislation. They concluded by requesting the
Government to adopt the measures necessary to ensure real, mean-
ingful equality in employment.

The Worker members noted that the Committee of Experts’ re-
port identified several shortcomings with regards to discrimination
on the grounds of sex, but had also acknowledged the slight
progress made in the areas of education and training and participa-
tion in the labour market. The crucial shortcoming, however, re-
mained the absence of a national policy to promote the principles of
Convention No. 111. They stressed the necessity of formulating
such a policy, and asked that this constitute the main point of the
conclusions. Noting that the Government’s report to the Commit-
tee of Experts focused exclusively on discrimination on the basis of
sex, they inquired as to whether discriminatory practices on other
grounds existed in Qatar and requested that the Government sup-
ply information respecting all the grounds of discrimination cov-
ered by Convention No. 111 in its next report. They further request-
ed the Government to provide information regarding the concrete
targets of its educational policies concerning women, as well as in-
formation on any consultations it may have held with worker orga-
nizations. Turning to the report of the Committee of Experts, they
expressed surprise that the Committee of Experts had noted the
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communication from the International Confederation of Arab
Trade Unions (ICATU), which alleged flagrant violations of Con-
vention No. 111, without specifying or discussing these violations —
which pertained to the unequal treatment of foreign workers, mea-
sures depriving foreign workers of their freedom of movement, and
significant wage differentials between foreign workers and Qatar
nationals. The Committee of Experts should seek clarification as to
the nature of these serious allegations, or otherwise make no refer-
ence to them at all; merely noting these violations might have creat-
ed unnecessary confusion. Finally, they expressed the hope that the
Government would supply information as to how Articles 2 and 3
of Convention No. 111 were being promoted, and asked that this
last statement be included in the conclusions.

The Worker member of Senegal recalled that the case of Qatar
was being examined by this Committee because the Committee of
Experts had observed that it did not have at its disposal the infor-
mation to assess concrete measures to actively promote equality in
the field of employment and occupation, measures which should be
aimed at the elimination of all the forms of discrimination indicated
in the Convention. The announcement of a new Labour Code,
which would reflect the principles and objectives of the Conven-
tion, was certainly a positive element. However, before making any
conclusions, it was necessary to wait for its implementation in prac-
tice. In this country, a certain number of conservative forces still
acted against the provisions of the Convention. It was still difficult
to assess the real significance of women’s participation in the labour
market. Statistical information showing the distribution of men and
women in the different occupational sectors showed the existence
of a certain level of discrimination. The division found in practice
imposed on the Government an obligation to promote genuine
equality of opportunity and treatment in employment and occupa-
tion. In this regard, the announced repeal of section 82 of Act No. 1
of 2001, as a result of which the employment of nurses could no
longer be terminated as from the fifth month of their pregnancy and
the nurses could enjoy maternity leave of two years, was evidently a
positive event. However, a very evident phenomenon of ostracism
against women at the level of ministries and the highest positions in
the public service, as well as statistics on the number of women with
university degrees seeking employment and, more generally, statis-
tics of the participation of men and women in the labour market,
showed the reality of the situation. The Government should be also
invited to indicate precisely the measures taken with regard to oth-
er forms of discrimination covered by the Convention and, more
generally, to describe the policy that it was pursuing, within the
framework of genuine social dialogue, in order to make a real break
with the past.

The Worker member of Bahrain expressed his appreciation for
the Government’s report, including the information on economic
and social reforms taking place. He also highlighted the role of the
regional office in Beirut. He noted the positive steps that had been
taken and hoped that the Government would be given the chance
to implement the necessary reforms.

The Government representative stated that she had listened at-
tentively to the Worker and Employer members who had spoken.
Her Government intended to take into account these views, as well
as those of the Committee of Experts. The new law took all of the
issues raised into account, and the existing laws governing the pub-
lic and private sectors did not allow discrimination on any basis.
The Government would respond in full in future reports. Concern-
ing allegations of discrimination against foreign workers, the speak-
er stated that freedom of movement was guaranteed to everyone in
accordance with their employment contract, that workers were not
forced to do any job without their consent, that they were free to
leave before the end of their contract, that they were paid an in-
demnity for termination of a contract and that employers paid their
repatriation costs.

The Committee took note of the information and explanations
provided by the Government representative and of the discussion
which ensued. The Committee recalled the importance of imple-
menting all the aspects of the fundamental Convention on discrim-
ination. It noted the legislative initiatives announced by the Gov-
ernment and some progress achieved with regard to women’s access
to positions of responsibility. The Committee emphasized the need
to formulate and promote a policy of equality of opportunities and
treatment in employment with regard to all the grounds of discrim-
ination listed in the Convention. The Committee noted that no in-
formation had been communicated to the Committee of Experts on
the manner in which the protection against discrimination on the
basis of race, colour, national extraction and religion was assured.
The Committee expressed the hope that the Government would
provide the complete and detailed information requested and took
note of the Government’s undertaking to provide full information
in the future. It also hoped that the Government would make every
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effort, with the assistance of the ILO, to formulate and apply a pol-
icy of non-discrimination and equality for all men and women, and
in respect of all the grounds of discrimination set out in the Conven-
tion, in law and in practice, with the participation of the social part-
ners.

The Government representative wished to clarify that according
to last year’s Committee of Experts Report, nationality was not one
of the criteria for discrimination under the Convention.

Convention No. 122: Employment Policy, 1964

Turkey (ratification: 1977). A Government representative re-
ferred to the demand by the Confederation of Employer Associa-
tions of Turkey (TISK) that the Economic and Social Council be
given a legal status, and to the allegation by the Confederation of
Trade Unions of Turkey (TURK-IS) that consultation mechanisms
were not being used; he indicated that Act. No. 4641 on the estab-
lishment and working methods of the Economic and Social Council
was passed by Parliament on 21 April 2001 giving the Economic
and Social Council a permanent legal status. The Economic and
Social Council, whose main function involved advisory discussions
among representatives of interest groups on macroeconomic and
social issues, including policy formulation and implementation on
employment problems, had met several times in 1999 and 2000.

With regard to the information requested by the Committee of
Experts on the work of the tripartite employment consultation
committees established in 12 provinces, the speaker stated that the
Istanbul Employment Committee had decided, for instance, to ini-
tiate vocational training courses in cooperation with IS-KUR (the
recently reformed Public Employment Organization which re-
placed the former IIBK) on information technologies in order to
combat unemployment among young workers as well as to take ac-
tion jointly with related institutions with a view to fighting clandes-
tine employment. Although the actual performance of these em-
ployment consultation committees had not yet been evaluated,
their continuing efforts were expected to yield concrete results in
the regions concerned. The speaker indicated that his Government
would be pleased to provide further information on their perfor-
mance in its next report.

In an attempt to promote dialogue on the formulation of a nation-
al employment strategy, an initiative was taken by IS-KUR to formu-
late national employment policies supplemented by an “urgent ac-
tion plan”, thus aiming to draw up a National Employment Strategy
along the four pillars on employment of the European Union.

Turkey’s integration into the global markets since the 1980’ had
rendered its economy very vulnerable to successive waves of eco-
nomic crisis, resulting in adverse effects on the productive sectors
and employment levels. The various recessions of a secondary na-
ture, the three serious financial crises, coupled with the devastating
effects of the earthquake in 1999, also exacerbated unemployment
to high levels in Turkey.

However, the Government had taken several measures, includ-
ing the adoption of active labour market policy measures to combat
unemployment. These included adopting legislation to encourage
employment by reducing the rate of social security contributions
and taxes and deferring their payment to future dates. This legisla-
tion was the outcome of social dialogue since it was drafted through
consultations among the Ministries of Labour and Finance, Under-
Secretariat of Treasury, Union of Chambers as well as the labour
and employers’ confederations. Other measures included pro-
grammes of vocational guidance and education and reform of the
banking system.

Concerning the demand by TISK that private employment
agencies be permitted, the Decree of 4 October 2000 which reorga-
nized the structure and functions of ISKUR permitted the estab-
lishment of private employment agencies along the lines envisaged
in the Private Employment Agencies Convention, 1997 (No. 181),
which would be licensed and supervised by ISKUR. However, the
enabling legislation on which the said Decree was based was struck
down by the Constitutional Court for procedural reasons, so there
was at present a void, pending the enactment of new legislation on
ISKUR.

On the issue of forced retirements at an early age, the speaker
stated that the complaint of TURK-IS had to be acknowledged, but
this situation was due to Turkey’s standby agreements with the In-
ternational Monetary Fund aimed at restructuring the economy
and privatizing the ailing state economic enterprises.

The speaker concluded by stating that, while acknowledging
that proper economic policies were essential for sustainable em-
ployment, he had to limit his references to only those aspects raised
by the Committee of Experts. He wished to stress again that the
great part of Turkey’s unemployment problem was caused by the
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recurrent financial crises. Both the ILO and the World Bank were
aware of the unemployment problem with which Turkey was trying
to cope, as evidenced by the projected ILO mission on developing a
national employment policy in Turkey — foreseen in the Protocol
signed two years ago — as well as the ILO’s role in providing assis-
tance cited in the World Bank report (Component 6: Labour market
information). The World Bank had in the recent past provided fi-
nancial assistance for a large-scale project on employment promo-
tion (the labour adjustment programme) and the restructuring of
the Public Employment Organization.

The Worker members took note of the information presented by
the Government. Convention No. 122 concerning employment pol-
icy was one of the priority Conventions because employment policy
was one of the cornerstones of social policy and of a solid economy.
It was the first time that Turkey had been called before the Com-
mittee with regard to Convention No. 122 and it was appropriate to
note here that, thanks to the regular submission of reports by the
Government, the Committee of Experts had been able to observe
closely the development of the situation over the past 15 years and
to be aware of these developments and especially of the efforts un-
dertaken by the Government.

Naturally, the difficult economic situation in Turkey had a neg-
ative impact on employment; this obliged the Government to
have an advised policy in this area. The Committee of Experts
drew particular attention to Articles 1 and 3 of the Convention.
As the Turkish trade unions confirmed, the consultation machin-
ery provided for in this area did not function normally. In fact, the
competent bodies did not meet. The Worker members, therefore,
hoped that the Government would be requested to engage in a
genuine dialogue with the organizations of workers and employ-
ers on different aspects of employment policy. Turkey had a very
serious problem of unemployment, especially in the cities. In this
regard, Article 1 of Convention No. 122 required the Government
to formulate an active policy with a view to promoting full, pro-
ductive and freely chosen employment. The real situation, con-
firmed by the statistics, was far from reflecting such a policy. Yet
access to employment remained for every individual a precondi-
tion for a decent life. When talking about decent work, it was ap-
propriate not to forget that for someone who did not even have
work, such an objective remained utopian. The Worker members
welcomed the signs of goodwill demonstrated by the Government
in its written communications as well as in its verbal presentation
and they hoped that, to the extent that it would act in consultation
with the social partners, the Government would achieve progress
in the area of employment. They wished to be kept informed of
the development of the situation.

The Employer members commenced by noting that Turkey has
appeared before the Conference Committee 17 times over the past
20 years, in regard to various Conventions. The significance of such
a high level of appearances should not be lost on the Conference
Committee, although the Government had always provided the in-
formation requested. Recalling that Convention No. 122 was pro-
motional in nature, placing no specific demands on ratifying
governments but rather emphasizing the pursuit of an objective-
oriented policy, they drew attention to the fact that the creation of
policy often involved an “art of the possible”, with numerous possi-
bilities for promoting employment. On this point they noted that
the Government had passed a new Decree establishing an Econom-
ic and Social Council, thereby creating a legal basis for consultation
with the social partners, and requested that the Government supply
information on the manner in which tripartite consultations con-
cerning employment policies take place, as per the request made in
the Committee of Expert’s report. In reference to the request made
by the Committee of Experts for further information on the manner
in which other groups, such as rural and informal sector workers,
were consulted, they pointed out that the informal economy posed
particular problems of definition and delineation, and was often
characterized by an absence of representative structures.

Noting the criticisms of government employment policy by the
Confederation of Turkish Trade Unions (TURK-IS), as reflected in
the Committee of Experts’ observation, they cautioned against tak-
ing the employment statistics provided by a government at face val-
ue. They recalled that there were different methods of recording
statistical information, and stated that only by comparing the vari-
ous methods utilized can a full sense of what they reflect be ac-
quired. Concerning the criticism that workers were being forced to
retire at an early age, they pointed out that the Government had
increased the age for pensions and that many countries were cur-
rently undergoing rapid changes in the retirement age. In reference
to the assertion by TURK-IS that public spending had failed to gen-
erate jobs, they underscored the fact that employment creation was
not the sole objective of public investment; education and health-
care spending were also important priorities, although these invest-


http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C122
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C122
http://ilolex.ilo.ch:1567/cgi-lex/convde.pl?C181

ments did not affect short-term employment rates. Finally, they ac-
knowledged the various difficulties faced by the Government in
promoting employment — including the earthquake of August 1999
and the increase in migration from rural to urban areas — and ex-
pressed their confidence that the Government would provide the
information requested by the Committee of Experts in its next re-
port.

The Worker member of Turkey indicated that he was aware of
the negative impact on employment opportunities of the econom-
ic crises, of the customs union with the European Union, and of
the continuous impositions of the IMF and the World Bank. The
Government had taken steps to promote employment that were
worthy of praise. For instance, the Government had last year
granted permanent status to more than 70,000 workers who had
been employed on a temporary basis for decades, and had post-
poned the payment of 37 per cent of the income tax and of the
social insurance contributions of newly recruited workers for a
period of one year; the postponement was of 50 per cent for work-
ers holding trade union membership. These positive steps were in
line with the requirements of the Convention, but were contra-
dicted by some other actions. Referring to paragraph 2 of the ex-
perts’ observation, the speaker stated that, although the law on
the Economic and Social Council was enacted on 11 April 2001,
the Council had never been invited to convene, in spite of the ex-
press stipulation of regular meetings every three months. This law
had been a good example of tripartite activity, since its text was
drafted by a tripartite commission. However, since the Economic
and Social Council had never met, it had never been in a position
to discuss employment policy with the organizations directly con-
cerned.

The speaker recalled that last year this Committee had discussed
the application of the Termination of Employment Convention,
1982 (No. 158), in Turkey. The Ministry of Labour and Social Secu-
rity had prepared, again on a tripartite basis, a Bill almost in harmo-
ny with Convention No. 158 and forwarded it to the Council of Min-
isters. The Bill was now pending debate in Parliament.
Acceleration of the legislative process on this issue would contrib-
ute to the objectives of Convention No. 122.

The speaker indicated that it was correct to criticize the Govern-
ment for violating Convention No. 122; but one should also be
aware of the fact that the Government could not pursue a policy of
promoting full, productive and freely chosen employment because
the interest paid on the public debt exceeded the total tax revenues.
The Turkish Government had concluded standby arrangements
with the IMF, which demanded extensive dismissals in the public
sector. Tens of thousands of workers and public servants were wait-
ing for compulsory retirement.

The financial institutions were providing funds not to create
new employment, but to assuage the anger of those dismissed,
and they were demanding extensive and rapid privatization of
enterprises which then are liquidated or dismiss workers. The
demand of these institutions also had led to the termination of
subsidies to the agricultural sector. He urged the governments of
the developed countries to change the policies of the IMF and
the World Bank to promote full, productive and freely chosen
employment.

The Worker member of the Netherlands indicated that the is-
sue of Turkey’s numerous appearances before the Conference
Committee had to be put in relation with the fact that a military
coup had taken place in September 1980, thus leading to the jail-
ing of the current Worker member of Turkey and the holding of
numerous discussions concerning trade union freedom under
Conventions Nos. 87 and 98. With regard to Turkey’s relationship
with the European Union, the speaker noted that the establish-
ment of a joint consultative committee was one requirement for
membership in the European Union. He stated that, although
Turkey had formally established a Social and Economic Council,
it had as yet held no actual, meaningful consultations with the so-
cial partners on matters of employment policy. He drew attention
to the European Union’s employment policy, which calls for active
involvement on the part of the social partners, and concluded by
urging the Government to consider this model in designing its
own employment policy — especially in light of its ratification of
Conventions Nos. 122 and 144.

The Worker member of Romania emphasized that Convention
No. 122 was a priority Convention and of great importance to the
workers, and it was in this context that the case of Turkey had to
be analysed in light of the observation of the Committee of Ex-
perts on the application of Articles 1 and 3 of the Convention.
With regard to Article 1 of the Convention, according to the Turk-
ish trade unions, the Government’s employment policy aggravat-
ed the problem of unemployment and its public investments did
not create employment. None of the criteria for employment pro-
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motion were being implemented to strengthen the private sector.
Moreover, many older workers were forced to take early retire-
ment and no measures were taken to avoid collective dismissal.
The unemployment rate remained high and youth unemployment
remained unchanged. The speaker recalled the sensitive question
of the rural exodus and there remained an insufficient number of
jobs offered to absorb the number of jobseekers. Underemploy-
ment had increased in 1998 and 1999 and was prevailing in both
rural and urban areas. Concerning the application of Article 3 of
the Convention, according to the information received from the
Turkish trade unions, the procedures for consultation were not
being followed and there were no means for consultation with ru-
ral workers and workers in the informal sector. The speaker re-
quested that the Government make progress in the area of em-
ployment policy and emphasized that this approach should be
carried out in the context of a dialogue with the workers’ organi-
zations.

The Government representative stated that Convention No. 122
was promotional in nature — with no specific solutions, just objec-
tives. He agreed that unemployment was one of the most significant
ills in society. All labour legislation was meaningless without a
sound employment base. The Government was trying to cope with
economic development problems and unemployment. In its next
report the Government will detail progress achieved as a conse-
quence of the employment subsidies taking effect. However, there
might be a slight increase in unemployment due to the unemploy-
ment insurance scheme which took effect in 2002, which would in-
duce more registration of unemployment. He agreed with the Em-
ployer members that unemployment rates vacillated and one
needed to look at the underlying statistical methods used. Concern-
ing consultations, the law establishing the Economic and Social
Council foresees it convening upon the request of one-third of the
members. Therefore, the social partners were able to request that
the Economic and Social Council convene. The other employment
consultation committees were just getting started, but he assured
the Committee that efforts on social dialogue would continue. Fi-
nally, he quoted a representative of TURK-I*, saying “the Govern-
ment of Turkey is taking positive steps in order to eradicate unem-
ployment in Turkey, despite the unnecessary interventions of
the IMF”.

The Employer members emphasized that, although employ-
ment policy was of paramount importance, it could not be viewed in
isolation. Employment must be considered in relation to other pol-
icies, and an integrated approach must be achieved. They stated
that tripartite consultation must remain an essential aspect of the
implementation and devising of employment policy, and requested
the Government to provide further information on all matters rele-
vant to its commitments under Convention No. 122.

The Worker members recognized that Turkey currently found
itself in a difficult economic situation, which, inevitably, had nega-
tive consequences for employment, and that this situation was in
large part the result of factors external to the Government’s will,
such as the impact of the policies of the International Monetary
Fund and the World Bank. Nevertheless, it remained that the
Government of Turkey was bound by the obligations it had taken
when ratifying Convention No. 122 in 1977. Consequently, the
Worker members asked that the Government be requested to
take all necessary measures to bring its law and practice into con-
formity with the Convention by resorting to an open dialogue with
the social partners and respecting their freedom and indepen-
dence.

The Conference Committee notes the statement made by the
Government representative, as well as the discussion in the Com-
mittee. The Conference Committee recalls that the employment
policy Convention is a priority Convention that requires the pro-
motion of full, productive and freely chosen employment within the
framework of a coordinated economic and social policy, carried out
in consultation with representatives of the persons affected by the
measures to be taken. It notes the economic conditions Turkey is
currently facing, as well as the various active measures taken by the
Government to promote employment, including the adoption of
numerous measures aimed at reforming the Public Employment
Service and the functioning of private employment agencies. It
hopes that the Government will continue to furnish in its next re-
port on the application of the Convention information on progress
made in promoting employment. It trusts that its reports on the ap-
plication of the Convention will also include information on other
measures taken to ensure that there is effective consultation in the
framework of the Economic and Social Council and that the views
of representatives of employers’ and workers’ organizations, as well
as those of other interested parties, are taken fully into account in
the formulation, implementation and evaluation of employment
policies and programmes.
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C. 138
Convention No. 138: Minimum Age, 1973

United Arab Emirates (ratification: 1998). A Government rep-
resentative stated that section 13 of the Basic Statutes on Camel
Racing prohibited the employment of children as camel jockeys.
Only persons who fulfilled the international requirements of camel
jockeys and who were not less than 45 kg in weight were allowed to
practice the sport. There were a number of regulations which en-
sured the safety and health of camel jockeys, penalizing any person
violating their rules. The Ministry of Labour and Social Affairs had
requested an amendment to section 20 of Federal Law No. 8 of
1980 concerning the regulation of labour relations which defined a
young person according to the law as someone who has completed
15 years of age but is under 18 years old. Young persons of both
sexes under the age of 15 were not allowed to be employed; and
young persons under the age of 18 were not permitted to work in
hazardous tasks or in tasks whose nature could jeopardize their
health, safety or morals, in conformity with Article 3 of Convention
No. 138 and the provisions of Convention No. 182 ratified by the
United Arab Emirates in 2001.

The speaker drew attention to the fact that his Government had
repatriated camel jockeys to their countries of origin at the expense
of the Government on grounds of their non-observance of the re-
quirements needed to practice camel jockeying. This demonstrated
the Government’s commitment to implementing the regulations
currently in force on camel racing and confirmed that such an activ-
ity was carried out outside the territory of the United Arab Emir-
ates.

With respect to the Committee’s request to the Government to
provide detailed information on the two cases of exploitation of for-
eign children who had been repatriated to their countries of origin,
as well as on any proceedings initiated against persons responsible
for their presence in the country and on the sanctions applied, he
explained that the Ministry of Labour and Social Affairs had asked
the police to provide it with all information on the allegations and
communications regarding the smuggling of children into the coun-
try in general, and into the two cases in particular. In reply, the po-
lice had indicated that the notifications registered with them were
not an indicator of the bad treatment of children in the country.
Such children came into the country with their parents who were
responsible for them, due to the fact that the law governing the en-
trance and residence of foreigners prohibited the entrance of any
minor without the guarantee of the parents. The official stamp con-
cerning residence which prohibited remunerated or unremunerat-
ed employment (with the exception of wives and unmarried daugh-
ters under limited conditions) was further proof of his country’s
commitment to the law. Allegations to the contrary, including re-
ports from the media, did not identify any specific violations of laws
or non-observance of the relevant Conventions. It was the parents
who actually urged their children into employment for the sake of
money without the knowledge of the authorities. Those parents
whose responsibility was proven were referred to the public prose-
cutor for trial. The investigations carried out by the police conclud-
ed that the limited number of such notifications could not be con-
sidered an indicator of a widespread practice but reflected rather
specific behaviour which was closely monitored by the police.

Referring to the communication of the ICFTU, dated 29 August
2001, on the death of a 7-year-old boy on 11 April 2001 as a result of
kidney damage sustained during his two-and-a-half-year period
spent as a camel jockey in Dubai and the death of a 6-year-old boy
in May 2001, who was seriously injured when he fell from a camel,
and the trafficking of hundreds of boys for use as camel jockeys in
the United Arab Emirates every year, the speaker indicated that no
information on the above allegations was available. He requested
more time for his country to obtain the necessary information from
the competent authorities regarding these allegations.

The speaker stated that the present system in force to govern the
employment of foreigners in the country did not authorize the issu-
ing of a work permit to any person who had not completed 18 years
of age, in accordance with regulations contained in Ministerial Or-
der No. 23 of 1981 as amended by Ministerial Order No. 52 of 1989
on the procedures and regulations respecting the employment of
foreigners in the Emirates. He concluded by referring to the record
of his Government in the field of human rights which focused clear-
ly on children’s welfare by providing them with the necessary edu-
cational, health, housing and social services.

The Employer members noted that these substantial violations
of Convention No. 138 were discussed by the Committee last year,
and that, as per the year before, the Government’ s response was
once again confusing, dubious and provided little concrete informa-
tion. The Government representative had referred to the Basic
Rules Governing Camel Racing of the Camel Jockey Association
as evidence that children were not used as jockeys in such races.
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They pointed out that these rules were of no legal force, and, fur-
thermore, contained no provisions relating to the minimum age.
They also noted that the Government representative had failed to
respond to the alleged cases of children dying in connection with
their work as camel jockeys. They emphasized that the Govern-
ment needed to produce hard figures relating to the problem, such
as an estimate of the number of children working as camel jockeys.
In light of the lack of information provided, however, last year’s
conclusions should not only be repeated, but made more firm. In
conclusion, they stated that these were serious allegations and that
it was necessary to provoke action from the Government in order to
rectify the situation.

The Worker members noted that the Committee had urged the
Government to prevent the use of children under 18 as camel jock-
eys, including through the establishment and imposition of criminal
penalties, and to report on the measures taken to combat both cam-
el jockeying and trafficking of children for that purpose. No
progress had been achieved in this regard, and evidence of children
continuing to be kidnapped or sold to be used as camel jockeys in
the United Arab Emirates continued to mount. As proof of this,
they summarized several news reports from last year relating to this
issue, including stories of the rescue of several young boys, ranging
in age from 3 to 8 years, who had been trafficked to work as camel
jockeys, beaten and abused. Estimating that 30 boys a month are
kidnapped in Pakistan alone and taken to the United Arab Emir-
ates, they stated that these were not isolated cases but a systematic
violation of Convention No. 138 which the Government had done
little to remedy, in legislation or in practice. The violations contin-
ued with impunity because the families that controlled camel races
were above the law. They urged the Government to amend the leg-
islation as recommended last year; carry out regular, unannounced
inspections to identify, release, and rehabilitate any child being
used as a camel jockey; pursue the prosecutions of traffickers and
camel jockey masters; and avail itself of ILO technical assistance in
developing programmes to eradicate this problem. Should there be
no progress, they concluded, the Committee should consider a di-
rect contacts mission to the United Arab Emirates.

The Worker member of Japan stated that this was a clear case of
violation of Convention No. 138. Children as young as 5 years of
age are forced to work as camel jockey. Some of them are kid-
napped or sold by their relatives and trafficked in the United Arab
Emirates. All children, regardless of nationality, religion, or sex,
have the absolute right to be brought up in a healthy environment,
with the affection of their family and support of the community, and
they have the right to develop their abilities to the fullest. This is the
spirit underlying Conventions Nos. 138 and 182. The United Arab
Emirates ratified these instruments in 1998 and 2001 respectively.
Nonetheless, young children working as camel jockeys do not enjoy
any of these rights. The speaker noted that although the rules of the
Federation of Camel Racing prohibit the use of children as jockeys,
the rule was not legally binding. The situation was all the more seri-
ous given the high per capita income of the country. The speaker
supported the recommendations of the Committee of Experts that
the Government should take measures immediately to abolish the
practice of using children as camel jockeys.

The Worker member of Singapore stated that the existence of
children employed as camel jockeys was undeniable. The Commit-
tee of Experts’ observation noted in paragraph 5 that even the Gov-
ernment’s list of repatriated jockeys included a number of children.
Although the Government is not responsible for the kidnapping,
trafficking, and employment of children as camel jockeys, it is re-
sponsible for establishing laws and systems to ensure that no person
or organization profits from these violations of children’s rights.
The laws must be stringent, the penalties harsh, and the monitoring
system effective in order to fully deter these abusive practices.

The Government member of Kuwait, speaking on behalf of the
Gulf Cooperation Council including Bahrain, Saudi Arabia, Oman,
Qatar and Kuwait, stated that the Government of the United Arab
Emirates had taken positive steps since the 89th Session of the In-
ternational Labour Conference and the discussions of the Commit-
tee of Experts. The comments of the Government representative
indicated that the violations of procedures and regulations reflect-
ed individual cases and could not be considered a general practice.
Such individual cases occurred contrary to the national laws cur-
rently in force and the Government was making serious efforts to
put an end to them. He concluded by expressing his full confidence
that the Government would take all the necessary measures to put
an end to such individual cases, and requested the Committee to
give an opportunity to the Government of the United Arab Emir-
ates to complete the necessary measures in this regard.

The Government member of Lebanon, indicated that the Gov-
ernment of the United Arab Emirates had demonstrated its good
will in amending the laws in order to combat the employment of
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children as camel jockeys. She pointed out that child labour inspec-
tion in general, and in the informal sector in particular, was an intri-
cate process requiring special efforts. In that context, she referred
to IPEC’s special programme on child labour inspection which
could be implemented in the United Arab Emirates. She concluded
by reiterating that the Government had shown that it was making
all efforts to combat the phenomenon of child labour in its territory.

The Government representative stated that he had listened with
interest to the statements that had been made. He thanked in par-
ticular the Government members of Lebanon and Kuwait speaking
on behalf of the Gulf Cooperation Council, whose members were
more familiar with the facts of this case. The speaker stated that he
would bring all of the comments made to the attention of the Gov-
ernment, so that it could take the necessary steps to ensure full im-
plementation of the Convention.

The Committee noted the statement by the Government repre-
sentative and the discussion which followed. It recalled that it had
examined the case the previous year. The Committee shared the
concerns expressed by the Committee of Experts concerning the
employment of children as camel jockeys in view of the dangerous
nature of this activity. It noted the information concerning the traf-
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ficking of children to the United Arab Emirates for employment as
camel jockeys. The Committee noted the information provided by
the Government representative, and particularly the proposal of the
Ministry of Labour to amend section 20 of Law No. 8 of 1980 to pro-
hibit hazardous work for persons under 18 years of age, in accor-
dance with Conventions Nos. 138 and 182. It also noted his indication
that those responsible would be subject to legal action and that sanc-
tions would be imposed following the completion of police inquiries.
The Committee expressed its deep concern and requested the Gov-
ernment to take the necessary measures without delay, with the sup-
port of the ILO, to ensure that young persons under 18 years of age
could not be employed as camel jockeys and that the dangerous na-
ture of this activity was recognized. It also requested the Government
to ensure the protection of children against trafficking and any other
form of exploitation, also taking into account the obligations deriving
from the ratification of the Worst Forms of Child Labour Conven-
tion, 1999 (No. 182), and the Forced Labour Convention, 1930
(No. 29). It emphasized the need to impose sanctions on those re-
sponsible. The Commiittee asked to be kept informed of the amend-
ment of the legislation, which it hoped was effective, and on the sanc-
tions imposed on persons involved in the trafficking of children.
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II. OBSERVATIONS AND INFORMATION CONCERNING THE APPLICATION OF CONVENTIONS
IN NON-METROPOLITAN TERRITORIES (ARTICLES 22 AND 35 OF THE CONSTITUTION)

Information concerning certain territories

Written information received up to the end of the meeting of the
Committee on the Application of Standards!

United Kingdom (Bermuda). Since the meeting of the Commit-
tee of Experts, the Government has sent replies to all of the Com-
mittee’s comments.

United Kingdom (Gibraltar). Since the meeting of the Commit-
tee of Experts, the Government has sent replies to most of the
Committee’s comments.

United Kingdom (Guernsey). Since the meeting of the Commit-

tee of Experts, the Government has sent replies to all of the Com-
mittee’s comments.

! The list of the reports received is to be found in Appendix I.
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Appendix I. Table of reports received on ratified Conventions
(articles 22 and 35 of the Constitution)

Reports received as of 20 June 2002

The table published in the Report of the Committee of Experts, page 687, should be
brought up to date in the following manner:

Note:  First reports are indicated in parenthesis.
Paragraph numbers indicate a modification in the lists of countries mentioned
in Part One (General Report) of the Report of the Committee of Experts.

Algeria 24 reports requested

* 14 reports received: Conventions Nos. 13, 32, 62, 69, 73, 74, 77, 81, 87, 97, 98, 138, 142, 144
* 10 reports not received: Conventions Nos. 17, 19, 24, 78, 94, 96, 105, 111, 127, 150

Antigua and Barbuda 13 reports requested

(Paragraph 101)
* All reports received: Conventions Nos. 11, 12, 14, 19, 29, 81, 94, 98, 101, 105, 108, 111, 138

Barbados 13 reports requested

(Paragraph 101)
* 11 reports received: Conventions Nos. 29, 81, 98, 102, 105, 108, 111, 118, 128, 144, 172

* 2 reports not received: Conventions Nos. 19, 74
Belize 25 reports requested

(Paragraphs 97 and 101)
* 15 reports received: Conventions Nos. (14), 22, 29, 81, 87, 88, 94, 95, 97, 98, (100), 101, 105, (111), 115
*10 reports not received: Conventions Nos. 5, 16, 19, (135), (140), (141), (151), (154), (155), (156)

Bosnia and Herzegovina 58 reports requested

(Paragraphs 90 and 101)
* 4 reports received: Conventions Nos. 81, 87, 111, 158
* 54 reports not received: Conventions Nos. 8, 9, 11, 12, 13, 14, 16, 19, 22, 23, 24, 25, 27, 29, 32, 45, 53, 56, 69, 73,
74, 88, 89, 90, 91, 92, 97, 98, 100, 102, 103, 106, 113, 114, 119, 121, 122, 126, 129, 131, 132, 135, 136, 138, 139,
140, 142, 143, 148, 155, 156, 159, 161, 162

Botswana 14 reports requested
* All reports received: Conventions Nos. 14, 19, (29), (87), (95). (98), (100, (105), (111, (138), (144), (151), (173),
(176)

Chile 18 reports requested

* All reports received: Conventions Nos. 13, 16, 19, 20, 29, 32, (87), (98), (105), 111, 122, 127, (131), (135), (138),
(140), 144, 162

Costa Rica 14 reports requested

* 12 reports received: Conventions Nos. 16, 81, 98, 102, 105, 111, 113, 114, 134, 144, 145, 148
* 2 reports not received: Conventions Nos. 94, 95

Cote d'lvoire 18 reports requested

* 2 reports received: Conventions Nos. 29, 95
* 16 reports not received: Conventions Nos. 6, 13, 14, 18, 19, 33, 52, 81, 87, 98, 105, 111, 129, 133, 144, (159)

Cyprus 15 reports requested
* All reports received: Conventions Nos. 16, 19, 23, 81, 98, 102, 105, 111, 122, 123, 128, 144, 147, 152, (175)
Czech Republic 26 reports requested

* All reports received: Conventions Nos. 10, 11, 13, 14, 19, 29, 87, 89, 90, 98, 100, 102, 105, 108, 111, 115, 122, 123,
124,128, 130, 132, 139, 140, 148, 161
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Democratic Republic of the Congo 24 reports requested

(Paragraph 101)
* All reports received: Conventions Nos. 11, 12, 14, 19, 26, 27, 29, 62, 81, 84, 88, 89, 94, 95, 98, 100, 102, 117, 118,
119, 120, 121, 150, 158

Denmark 19 reports requested

(Paragraph 101)
* 14 reports received: Conventions Nos. 16, 29, 53, 73, 81, 94, 105, 111, 130, 134, 144, 148, 152, 169
* 5 reports not received: Conventions Nos. 19, 98, 102, 118, 139

Greenland 9 reports requested
* All reports received: Conventions Nos. 6, 14, 16, 19, 29, 87, 105, 106, 122
Ethiopia 7 reports requested

* 4 reports received: Conventions Nos. (100), (105), 111, (138)
* 3 reports not received: Conventions Nos. 87, 98, (181)

France

French Guiana 25 reports requested
* 18 reports received: Conventions Nos. 10, 13, 16, 19, 32, 53, 62, 73, 81, 94, 95, 98, 105, 111, 115, 123, 129, 144

* 7 reports not received: Conventions Nos. 69, 74, 113, 125, 142, 145, 149
Georgia 9 reports requested

* All reports received: Conventions Nos. 29, (87), 98, 100, (105), 111, (117), 122, 142
Iraq 16 reports requested

(Paragraph 101)
* 6 reports received: Conventions Nos. 13, 19, 98, 105, 111, 118
* 10 reports not received: Conventions Nos. 11, 16, 77, 78, 81, 139, 144, 145, 148, 152

Israel 10 reports requested
* All reports received: Conventions Nos. 19, 53, 81, 98, 102, 105, 111, 118, 134, 147
Jamaica 17 reports requested

* 14 reports received: Conventions Nos. 8, 11, 16, 19, 29, 81, 87, 94, 97, 98, 100, 122, 149, 150
* 3 reports not received: Conventions Nos. 105, 111, 144

Kazakhstan 2 reports requested
* All reports received: Conventions Nos. (111), (122)

Republic of Korea 8 reports requested
* All reports received: Conventions Nos. 73, 81, 111, (138), (144), 150, (159), 160

Luxembourg 11 reports requested

* 8 reports received: Conventions Nos. 16, 53, 69, 73, 74, 81, 98, 102
* 3 reports not received: Conventions Nos. 13, 19, 105
Myan mar 13 reports requested

(Paragraph 101)
* All reports received: Conventions Nos. 1, 2, 6, 14, 16, 17, 19, 22, 26, 27, 29, 52, 87

Netherlands
Netherlands Antilles 20 reports requested
* All reports received: Conventions Nos. 10, 14, 22, 23, 25, 29, 33, 69, 74, 81, 87, 90, 94, 95, 101, 105, 106, 118, 122,
(172)
Niger 13 reports requested

* 10 reports received: Conventions Nos. 14, 29, 81, 95, 98, 100, 105, 111, 138, 156

* 3 reports not received: Conventions Nos. 6, 13, 102
Nigeria 20 reports requested

* 4 reports received: Conventions Nos. 29, 87, 95, 100
* 16 reports not received: Conventions Nos. 8, 11, 16, 19, 26, 32, 81, 88, 94, 97, 98, 105, 123, 133, 134, 144
Paraguay 8 reports requested

* 5 reports received: Conventions Nos. 87, 98, 105, 123, 169
* 3 reports not received: Conventions Nos. 60. 81. 111
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Russian Federation 12 reports requested
* All reports received: Conventions Nos. 13, 16, 32, 69, 73, 81, 98, 105, 108, 111, 113, 134

Saint Lucia 21 reports requested
* All reports received: Conventions Nos. 5, 7, 8, 11, 12, 14, 16, 17, 19, 26, 29, 87, 94, 95, 97, 98, 100, 101, 105, 108,
111

Slovakia 28 reports requested

* 14 reports received: Conventions Nos. 14, 52, 77, 78, 87, 89, 95, 98, 102, 105, 111, 138, 155, (182)
* 14 reports not received: Conventions Nos. 13, 19, 90, 115, 122, 123, 124, 128, 130, 139, 142, 144, 148, 159
Slovenia 18 reports requested

(Paragraph 101)
* 15 reports received: Conventions Nos. 13, 16, 32, 53, 69, 73, 74, 81, 97, 98, 105, 111, 113, 139, 143
* 3 reports not received: Conventions Nos. 19, 102, (147)

South Africa 4 reports requested
* All reports received: Conventions Nos. 19, 98, 105, 111
Swaziland 10 reports requested

* 4 reports received: Conventions Nos. 98, 105, 111, 144
* 6 reports not received: Conventions Nos. 11, 19, 29, 81, 96, 123

Sweden 18 reports requested
* All reports received: Conventions Nos. 13, 16, 19, 73, 81, 98, 102, 105, 111, 118, 128, 134, 139, 140, 144, 145, 152,
157

United Republic of Tanzania 21 reports requested

* 12 reports received: Conventions Nos. 16, 17, 29, 63, 98, 105, (138), 140, 148, 152, (154), (170)

* 9 reports not received: Conventions Nos. 11, 12, 19, 94, 95, 134, 137, 144, 149
Zanzibar 3 reports requested
(Paragraph 90)

* 2 reports received: Conventions Nos. 58, 97

* 1 report not received: Convention No. 85

Thailand 4 reports requested
* All reports received: Conventions Nos. 19, (100), 105, 123
Trinidad and Tobago 9 reports requested

* 8 reports received: Conventions Nos. 16, 19, 98, 105, 111, 144, (147), (159)

* 1 report not received: Convention No. 125
Tunisia 12 reports requested

(Paragraph 101)
* All reports received: Conventions Nos. 13, 16, 19, 62, 73, 81, 98, 105, 111, 113, 118, 127

United Kingdom

Anquilla 12 reports requested
(Paragraph 101)
* 7 reports received: Conventions Nos. 14, 23, 29, 87, 97, 101, 140
* 5 reports not received: Conventions Nos. 19, 22, 94, 98, 105
Gibraltar 10 reports requested
* 9 reports received: Conventions Nos. 16, 19, 22, 23, 81, 87, 98, 100, 105
* 1 report not received: Convention No. 29

Isle of Man 22 reports requested
* All reports received: Conventions Nos. 10, 16, 19, 22, 23, 24, 25, 29, 32, 56, 69, 74, 81, 87, 97, 98, 101, 102, 105,

122, (133), 151
Jersey 18 reports requested
(Paragraph 101)
* All reports received: Conventions Nos. 10, 16, 19, 22, 24, 25, 29, 32, 56, 69, 74, 81, 87, 97, 98, 105, 115, 140
Montserrat 9 reports requested
* 8 reports received: Conventions Nos. 14, 19, 29, 87, 95, 97, 98, 105
* 1 report not received: Convention No. 16
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U ruguay 17 reports requested

* All reports received: Conventions Nos. 13, 16, 19, 32, 62, 73, 81, 98, 105, 111, 113, 118, 128, 134, 139, 144, 151
Zimbabwe 6 reports requested

* 5 reports received: Conventions Nos. 19, 81, 98, (111), 144
* 1 report not received: Convention No. 105

Grand Total

A total of 2,314 reports (article 22) were requested,
of which 1,672 reports (72.26 per cent) were received.

A total of 391 reports (article 35) were requested,
of which 276 reports (70.59 per cent) were received.
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Appendix Il. Statistical table of reports on ratified Conventions

(article 22 of the Constitution)

as of 20 June 2002

. . I_Reports received_ Reports received
Conference Reports Reports received in time for the session L .
Year requested at the date requested of the Committee of in :f"t‘:eﬂg;::ef::;on
Experts

1932 447 - 406 90.8% 423 94.6%
1933 522 - 435 83.3% 453 86.7%
1934 601 - 508 84.5% 544 90.5%
1935 630 - 584 92.7% 620 98.4%
1936 662 - 577 87.2% 604 91.2%
1937 702 - 580 82.6% 634 90.3%
1938 748 - 616 82.4% 635 84.9%
1939 766 - 588 76.8% -

1944 583 - 251 43.1% 314 53.9%
1945 725 - 351 48.4% 523 72.2%
1946 731 - 370 50.6% 578 79.1%
1947 763 - 581 76.1% 666 87.3%
1948 799 - 521 65.2% 648 81.1%
1949 806 134 16.6% 666 82.6% 695 86.2%
1950 831 253 30.4% 597 71.8% 666 80.1%
1951 907 288 31.7% 507 77.7% 761 83.9%
1952 981 268 27.3% 743 75.7% 826 84.2%
1953 1026 212 20.6% 840 75.7% 917 89.3%
1954 1175 268 22.8% 1077 91.7% 1119 95.2%
1955 1234 283 22.9% 1063 86.1% 1170 94.8%
1956 1333 332 24.9% 1234 92.5% 1283 96.2%
1957 1418 210 14.7% 1295 91.3% 1349 95.1%
1958 1558 340 21.8% 1484 95.2% 1509 96.8%

As a result of a decision by the Governing Body,
detailed reports were requested as from 1959 until 1976 only on certain Conventions.

1959 995 200 20.4% 864 86.8% 902 90.6%
1960 1100 256 23.2% 838 76.1% 963 87.4%
1961 1362 243 18.1% 1090 80.0% 1142 83.8%
1962 1309 200 15.5% 1059 80.9% 1121 85.6%
1963 1624 280 17.2% 1314 80.9% 1430 88.0%
1964 1495 213 14.2% 1268 84.8% 1356 90.7%
1965 1700 282 16.6% 1444 84.9% 1527 89.8%
1966 1562 245 16.3% 1330 85.1% 1395 89.3%
1967 1883 323 17.4% 1551 84.5% 1643 89.6%
1968 1647 281 17.1% 1409 85.5% 1470 89.1%
1969 1821 249 13.4% 1501 82.4% 1601 87.9%
1970 1894 360 18.9% 1463 77.0% 1549 81.6%
1971 1992 237 11.8% 1504 75.5% 1707 85.6%
1972 2025 297 14.6% 1572 77.6% 1753 86.5%
1973 2048 300 14.6% 1521 74.3% 1691 82.5%
1974 2189 370 16.5% 1854 84.6% 1958 89.4%
1975 2034 301 14.8% 1663 81.7% 1764 86.7%
1976 2200 292 13.2% 1831 83.0% 1914 87.0%
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. . I_erorts received_ Reports received
Conference Reports Reports received in time for the session L .
Year requested at the date requested of the Committee of n :mﬁ:‘g;:f;::;on
Experts
As a result of a decision by the Governing Body (November 1976),
detailed reports were requested as from 1977 until 1994,
according to certain criteria, at yearly, two-yearly or four-yearly intervals.
1977 1529 215 14.0% 1120 73.2% 1328 87.0%
1978 1701 251 14.7% 1289 75.7% 1391 81.7%
1979 1593 234 14.7% 1270 79.8% 1376 86.4%
1980 1581 168 10.6% 1302 82.2% 1437 90.8%
1981 1543 127 8.1% 1210 78.4% 1340 86.7%
1982 1695 332 19.4% 1382 81.4% 1493 88.0%
1983 1737 236 13.5% 1388 79.9% 1558 89.6%
1984 1669 189 11.3% 1286 77.0% 1412 84.6%
1985 1666 189 11.3% 1312 78.7% 1471 88.2%
1986 1752 207 11.8% 1388 79.2% 1529 87.3%
1987 1793 171 9.5% 1408 78.4% 1542 86.0%
1988 1636 149 9.0% 1230 75.9% 1384 84.4%
1989 1719 196 11.4% 1256 73.0% 1409 81.9%
1990 1958 192 9.8% 1409 71.9% 1639 83.7%
1991 2010 271 13.4% 1411 69.9% 1544 76.8%
1992 1824 313 17.1% 1194 65.4% 1384 75.8%
1993 1906 471 24.7% 1233 64.6% 1473 77.2%
1994 2290 370 16.1% 1573 68.7% 1879 82.0%
As a result of a decision by the Governing Body (November 1993),
detailed reports on only five Conventions were exceptionally requested in 1995.
1995 1252 479  382% | 824 658% | 988 78.9%
As a result of a decision by the Governing Body (November 1993),
reports are henceforth requested, according to certain criteria,
at yearly, two-yearly or five-yearly intervals.
1996 1806 362 20.5% 1145 63.3% 1413 78.2%
1997 1927 553 28.7% 1211 62.8% 1438 74.6%
1998 2036 463 22.7% 1264 62.1% 1455 71.4%
1999 2288 520 22.7% 1406 61.4% 1641 71.7%
2000 2550 740 29.0% 1798 70.5% 1952 76.6%
2001 2313 598 25.9% 1513 65.4% 1672 72.2%
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III. SUBMISSION TO THE COMPETENT AUTHORITIES OF THE CONVENTIONS AND RECOMMENDATIONS ADOPTED
BY THE INTERNATIONAL LABOUR CONFERENCE (ARTICLE 19 OF THE CONSTITUTION)

Observations and Information

Failure to submit instruments to the competent authorities

The Employer members recalled that the competent authority
to which the instruments adopted by the ILC should normally be
submitted to was the national Parliament, being the legislature in
most countries. Submission was the first step taken by member
States after the adoption of instruments. The only purpose of sub-
mission to the competent authorities was to inform them of the con-
tents of the relevant instruments. However, this obligation of gov-
ernments did not imply any obligation to ratify the instruments in
question. The government merely had to give its recommendation
as to whether or not it intended to ratify or, whether it would exam-
ine the question again at a later stage. With regard to the time limits
for submission, they recalled that it had to be carried out within
12 months, or in exceptional cases within 18 months of the end of
the Conference which had adopted the instruments. The instru-
ments were not adopted for the governments, but for the countries,
which needed to be informed about the adoption of instruments at
the Conference.

The Worker members recalled that this obligation constituted a
fundamental element of the ILO system. It allowed the reinforce-
ment of the connection between the Organization and the national
authorities, the promotion of the ratification of Conventions and
the encouragement of tripartite dialogue at the national level. This
was emphasized by the present Committee in the discussion of last
year’s General Survey. The Committee of Experts had specified the
nature and modalities of this obligation and had insisted on the fact
that submission did not imply for governments an obligation to pro-
pose the ratification of Conventions under consideration or the ac-
ceptance of Recommendations. An important delay accumulated
by certain countries and the difficulties which might arise in over-
coming this delay were worrying. The Committee must insist that
the governments should respect this obligation, and recall the possi-
bility of seeking the technical assistance of the ILO.

A Government representative of Cambodia expressed the ap-
preciation of his Government for the work of the Committee of
Experts, especially for its excellent report. As a member of the ILO
since 1969, Cambodia had tried its utmost to comply with the ILO
Constitution, and more particularly with the discharge of its obliga-
tions to submit the instruments adopted by the International La-
bour Conference to the competent authorities and to report on this
to the ILO. Regrettably, the Government had failed to do this for
the instruments adopted by the ILC at its 81st Session up to the
87th Session. The reason for this was the lack of competent staff. To
remedy the situation the Ministry had set up last year, a unit respon-
sible with international labour issues. This unit, originally com-
posed of four officials, was also to deal with regional labour issues
and bilateral labour cooperation. However, two of the officials had
left the unit shortly after, to pursue studies abroad. Despite their
failure to meet the obligation to submit, in the meantime these in-
struments had already been presented to the Council of Ministers.
Seven more ILO Conventions, including six core Conventions, had
been ratified. With a view to implementing both ratified Conven-
tions and the labour law, and with the assistance of the ILO, an im-
portant Ministerial Regulation on the representatives of the profes-
sional organizations and the right to engage in collective bargaining
was issued. Another Ministerial Regulation on work that could be
hazardous to children was being finalized with the assistance of the
ILO. He said his Government would do its best to replace the staff
and meet its obligation to submit the instruments to the competent
authority.

A Government representative of Cameroon underlined that be-
cause of numerous misunderstandings regarding the procedure of
submission and ratification of standards and the related obligations,
for many years several instruments adopted by the Conference had
not been submitted to the competent authorities. Seminars organ-

ized or supported by the Office had permitted to improve the situa-
tion. Thus, recently adopted Conventions, namely, the Maternity
Protection Convention, 2000 (No. 183), and the Safety and Health
in Agriculture Convention, 2001 (No. 184), had been submitted to
the competent authorities. Furthermore, an inter-ministerial com-
mission had been established and entrusted with the evaluation and
follow-up of the application of the ILO Conventions. This commis-
sion had already met and had been able to provide certain answers
to the comments of the Committee of Experts that had not been
responded to for a number of years. The next session of this com-
mission would certainly permit to submit other Conventions to the
competent authorities and maybe even propose certain of them for
ratification or denunciation.

A Government representative of Suriname indicated that his
Government had promised a reply for 8 June but that he had not
received information to date. He indicated that he knew that at this
stage the instruments had been sent to the Council of Ministers af-
ter being discussed by the Labour Advisory College. The next pro-
cedure was for the Council of Ministers to send them to the Presi-
dent of the Republic of Suriname, who would then send them to the
State Council for advice. The advice would be then forwarded to
the President who would submit the Conventions and Recommen-
dations to the National Assembly. He assured the Committee that
his Ministry would do its best to communicate with the Office of the
President to be informed about the current status of things, unless
the information reached him during the Conference. He apologized
for the inconvenience.

A Government representative of the Syrian Arab Republic
noted that paragraph 135 of the report of the Committee of Ex-
perts included the Syrian Arab Republic as one of the countries
that had not complied with the obligation to submit instruments
adopted by the International Labour Conference. He recalled
that his country had already ratified 45 ILO Conventions and that
it had ratified Convention No. 138 last year. His Government had
indicated to the ILO by letter that it was considering ratifying
Convention No. 182 in the next few months. His Government had
also informed the ILO of a number of amendments to laws that
covered observations and direct requests made by the Committee
of Experts. In fact satisfactions had been noted in respect to Con-
ventions Nos. 11, 87, 96 and 98. He further informed the Commit-
tee that instruments adopted at the 81st-87th Sessions of the Inter-
national Labour Conference had been submitted to the
competent authority and that the Office would be informed in due
course on developments.

The Worker members indicated that the procedure of submis-
sion should not pose problems in a democratic country. The ILO
instruments should be submitted to the competent authorities and
it should be expected that the promises made would be kept so that
the situation could improve.

The Employer members fully supported the conclusions of the
Worker members and requested that this be reflected in the conclu-
sions of the Committee.

The Committee took note of the information and explanations
provided by the government representatives. It also noted the spe-
cific difficulties in meeting this obligation mentioned by some
speakers. Finally, it took due note of the fact that several govern-
ment representatives undertook, on behalf of their governments, to
fulfil the constitutional obligation to submit as soon as possible the
Conventions, Recommendations and Protocols to the competent
authorities. The Committee expressed the firm hope that the coun-
tries cited — Afghanistan, Armenia, Bolivia, Cambodia, Cameroon,
Comoros, Congo, Grenada, Haiti, Kazakhstan, Kyrgyzstan, Latvia,
Sao Tome and Principe, Sierra Leone, Solomon Islands, Somalia,
Suriname, Syrian Arab Republic, Turkmenistan, Uzbekistan —
would transmit in the near future information on the submission of
Conventions, Recommendations and Protocols to the competent
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authorities. The delay or lack of submission and the increase in the
number of these cases, greatly preoccupied the Committee since
these constitutional obligations were essential to the effectiveness
of standards-related activities. In this respect, the Committee re-
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nical assistance so that this obligation could be fulfilled. The Com-
mittee decided to mention all these cases in the appropriate section
of its General Report.



IV. REPORTS ON UNRATIFIED CONVENTIONS AND RECOMMENDATIONS

(Article 19 of the Constitution)

Failure to supply reports on unratified Conventions and on Recom-
mendations for the past five years

A Government representative of Bosnia and Herzegovina stat-
ed that the consequences of war in Bosnia and Herzegovina were
the most devastating in the whole region of the former Yugoslavia.
With the support of the international community, the Council of
Ministers of the country was dealing with the urgent economic and
social problems, especially those of vulnerable groups such as the
internally displaced, refugees, women households and persons with
disabilities. Another serious problem was the extremely high rate of
unemployment in the country whose economy was completely de-
stroyed during the war period. Bosnia and Herzegovina was a coun-
try in transition from a socialist to a market economy. The Council
of Ministers had undertaken numerous legislative reforms to ena-
ble the country to become self-sustaining. Another reason for the
delay in the submission of reports was the fact that the competent
authorities in charge of their preparation did not have sufficient
experience and there was a problem of translation of the instru-
ments. The Government had recently submitted its first reports on
ratified Conventions Nos. 81, 87, 158 and 111. He expressed grati-
tude for the assistance from the ILO in this area as well as under
other programmes. He hoped this cooperation would continue in
the future. He reiterated his Government’s commitment to the
ILO’s values, principles and objectives and expressed its willingness
to supply the requested reports as soon as possible.

A Government representative of Guinea-Bissau indicated that
during the military conflict that had isolated the country in 1998
and in 1999, the institutions could not function and no report
could be sent. Following this conflict, there had been a lack of in-
formation and communication. In the year 2000, the Government
had responded positively to the request for 20 reports, as well as
to requests for information by the Committee of Experts. Also, in
2001, the Government had communicated the nine requested re-
ports. It seemed that the request for the report due under article
19 of the Constitution had not been communicated. Indeed, if
Guinea-Bissau had been able to send the 20 requested reports,
why would it not have been able to supply a supplementary report
on the unratified Conventions? This year Guinea-Bissau had also
received very late the request to report on instruments concerning
the protection of wages. Despite this late receipt and the work-
load involved in drafting this report, this had been prepared and
had to be analysed by the Permanent Council on Social Dialogue.
It would then be communicated to the Office. It should be empha-
sized that the Government was determined to respect its obliga-
tions, a commitment that was demonstrated by the transmission of
all reports due in the past two years as well as by the submission of
many instruments to the competent authorities. This commitment
was also shown by the inclusion on the agenda of the popular na-
tional assembly, of an item on the approval of several fundamental
Conventions. Finally, it seemed that the Government had trans-
ferred funds to the ILO to reduce the amount of its payments due,
and this again showed the interest of his country in the activities of
the ILO.

A Government representative of Iceland regretted that re-
quests for reports on ratified Conventions under article 19 of the
ILO Constitution had not been complied with for the past five
years. She indicated that the Government’s priorities were always
to comply with the obligation to submit reports on ratified Con-
ventions of the ILO and other organizations. Her Government
was working on the report under article 19 of the Constitution due
on 30 April this year on the unratified Protection of Wages Con-
vention, 1949 (No. 95). She apologized for the delay in responding
to the ILO, but indicated that the report would be submitted as
soon as possible.

A Government representative of Nigeria indicated that the
complexity of the report forms and the inadequate development of
human resources had led the country to ask for ILO technical as-
sistance. An expert had been sent to assist the officials in November
2001. This had been followed by training on international labour
standards in Turin and Geneva from 20 to 31 May 2002. This human
resources development will no doubt allow the Government to
comply with its reporting obligations under article 19 and 22 of the
ILO Constitution. The reports due Conventions Nos. 29, 87, 95, 100
and 138 had been submitted during this Conference. Further tech-
nical assistance would be required from the Office to clear the
backlog of the outstanding reports. He assured the Committee that
there would be significant improvement in reporting after the expo-
sure of some of the officers to training on international labour
standards.

The Employer members stressed the particular importance of
the obligation to supply reports on unratified Conventions, Recom-
mendations and Protocols. It was an obligation under article 19,
paragraph 5(e), of the ILO Constitution, inserted in 1946 upon a
proposal of the Conference Committee. These reports were impor-
tant for a number of reasons. Possible obstacles to ratification could
be identified. The reports further provided a basis for obtaining an
overview of the real situation in a country in order to ascertain the
extent to which the social reality differed from the provisions pre-
scribed by the Convention examined. Furthermore, they were an
indicator of whether and to what extent a Convention was in need
of revision. The Employer members deplored that this year only 50
per cent of the reports requested under article 19 of the ILO Consti-
tution had been submitted by governments, which constituted a
negative trend, since last year 60 per cent of the reports had been
transmitted to the ILO. Therefore, the member States had to be
reminded to comply with this important constitutional obligation.

The Worker members indicated that article 19 of the ILO Con-
stitution provided that member States had to communicate reports
on unratified Conventions and on Recommendations. These served
as a basis for the drafting of general surveys and thus offered an
overview of the obstacles met by member States for the ratification
of a Convention. These reports equally permitted to examine
whether Conventions remained relevant to economic and social
conditions. This year 22 countries had not fulfilled this obligation,
against 18 the previous year. Only four governments expressed
themselves in this regard without bringing any new element on the
reasons for not fulfilling this obligation. The Committee had to in-
sist for governments to fully respect their constitutional obligation
to submit their reports on unratified Conventions with a view to
allowing the Committee of Experts to prepare complete and de-
tailed general surveys.

The Committee took note of the information and explanations
furnished by the Government representatives and other speakers.
The Committee insisted on the importance attached to the constitu-
tional obligation to communicate reports on unratified Conven-
tions and Recommendations. In fact, these reports permitted to
better evaluate the situation in the context of the general surveys of
the Commiittee of Experts. The Committee insisted on the fact that
all member States had to fulfil their obligations in this regard and
expressed their firm hope that the following countries would, in the
future, respect their obligations under article 19 of the ILO Consti-
tution: Afghanistan, Bosnia and Herzegovina, Equatorial Guinea,
Fiji, Georgia, Grenada, Guinea, Guinea-Bissau, Iceland, Iraq,
Liberia, Nigeria, Lao People’s Democratic Republic, Saint Kitts
and Nevis, Saint Lucia, Saint Vincent and the Grenadines, Sao
Tome and Principe, Sierra Leone, Solomon Islands, The former
Yugoslav Republic of Macedonia, Turkmenistan, Uzbekistan. The
Committee decided to mention these cases in the appropriate sec-
tion of its General Report.
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Iraq
Part One

Ireland
Part One

Part Two:

IA/(c)
11

: General report, para. 164
Part Two:

v

: General report, para. 164
Part Two:

v

: General report, para. 158

1A (b)



Japan
Part Two: I B, No. 98

Kazakhstan
Part One: General report, paras. 155, 181
Part Two: 1II

Kyrgyzstan
Part One: General report, paras. 155, 157, 158, 160, 183
Part Two: 1 A (a), (b), (c)
Part Two: 1II

Lao People’s Democratic Republic
Part One: General report, paras. 160, 164, 181
Part Two: T A (c)
Part Two: IV

Latvia
Part One: General report, paras. 155, 181
Part Two: III

Liberia
Part One: General report, paras. 158, 160, 164, 181
Part Two: T A (b), (¢)
Part Two: IV

Mauritania
Part Two: 1B, No. 29

Republic of Moldova
Part Two: 1B, No. 95

Mongolia
Part One: General report, paras. 158, 160, 181
Part Two: 1 A (b), (c)

Myanmar
Part One: General report, para. 172
Part Two: 1B, No. 29
Part Three: No. 29

Nepal
Part One: General report, paras. 160, 181
Part Two: T A (c)

Netherlands
Part One: General report, para. 160
Part Two: 1 A (c)

Nigeria
Part One: General report, paras. 160, 164
Part Two: T A (c)
Part Two: 1V

Pakistan
Part Two: 1B, No. 105

Paraguay
Part One: General report, para. 160
Part Two: 1 A (c)
Part Two: I B, Nos. 79, 90

Peru
Part Two: I B, No. 102

Qatar
Part Two: 1B, No. 111

Saint Kitts and Nevis
Part One: General report, paras. 164, 183
Part Two: 1V

Saint Lucia
Part One: General report, paras. 164, 183
Part Two: IV

Saint Vincent and the Grenadines
Part One: General report, paras. 160, 164, 183
Part Two: T A (c)
Part Two: IV

Sao Tome and Principe
Part One: General report, paras. 155, 157, 160, 164, 183
Part Two: T A (a), (c)
Part Two: III
Part Two: IV

Sierra Leone
Part One: General report, paras. 155, 157, 160, 164, 181
Part Two: 1 A (a), (c)
Part Two: III
Part Two: IV

Slovakia
Part One: General report, para. 160
Part Two: 1 A (c)

Solomon Islands
Part One: General report, paras. 155, 157, 160, 164, 183
Part Two: 1 A (a), (c)
Part Two: 1II
Part Two: IV

Somalia
Part One: General report, paras. 155, 181
Part Two: 1II

Sudan
Part One: General report, paras. 175, 178
Part Two: 1B, No. 29

Suriname
Part One: General report, para. 155
Part Two: 1II

Swaziland
Part One: General report, para. 160
Part Two: 1 A (c)
Part Two: I B, No. 87

Syrian Arab Republic
Part One: General report, para. 155
Part Two: III

Tajikistan
Part One: General report, paras. 160, 181
Part Two: 1 A (c)

United Republic of Tanzania
Part One: General report, para. 160
Part Two: 1 A (c)

The former Yugoslav Republic of Macedonia
Part One: General report, paras. 157, 160, 164, 181
Part Two: I A (a), (c)
Part Two: 1V

Turkey
Part Two: 1B, No. 122

Turkmenistan
Part One: General report, paras. 155, 157, 158, 164, 183
Part Two: I A (a), (b)
Part Two: III
Part Two: IV

Uganda
Part One: General report, paras. 160, 181
Part Two: I A (c)

United Arab Emirates
Part Two: 1B, No. 138

United States
Part Two: I B, No. 105

Uruguay
Part Two: 1B, No. 81

Uzbekistan
Part One: General report, paras. 155, 157, 158, 164, 183
Part Two: 1 A (a), (b)
Part Two: IIT
Part Two: IV

Venezuela
Part One: General report, paras. 176, 178
Part Two: 1B, No. 87

Zimbabwe
Part Two: 1B, No. 98
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