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The Committee of Experts on the Application of Conventions and Recommendations is an

independent body composed of legal experts charged with examining the application of ILO
Conventions and Recommendations in ILO member States. The annual report of the Committee of
Experts covers numerous matters related to the application of ILO standards. The structure of the report,
as modified in 2003, is divided into the following parts:

(@
(b)

(©)

(d)

Reader’s note describes the Committee’s mandate, functioning and the institutional context in
which it operates (Book 1A, pages 1-2).

Part I: General Report describes the extent to which member States have fulfilled their
constitutional obligations in relation to international labour standards, and emphasizes important
issues concerning the relationships between the international labour standards and the multilateral
system (Book 1A, pages 3-24).

Part II: Observations concerning particular countries on the application of ratified
Conventions presented by subject matter (see section I), and on the obligation to submit
instruments to the competent authorities (see section II) (Book 1A, pages 25-493).

Part III: General Survey, in which the Committee of Experts examines the application of ILO
standards, ratified or not ratified, in a particular subject area. The General Survey is published as a
separate volume (Report III (Part 1B)) and this year examines the Hours of Work (Industry)
Convention, 1919 (No. 1), and the Hours of Work (Commerce and Offices) Convention, 1930
(No. 30) (Book 1B).

Furthermore, the List of ratifications which has usually accompanied the Report of the Committee

of Experts is now published as the Information document on ratifications and standards-related
activities, which provides an overview of recent developments in international labour standards, the
implementation of special procedures, technical cooperation in relation to international labour standards,
and tables relating to ratifications and respect for obligations by member States (Book 2).

The report of the Committee of Experts is also available at:
http://www.ilo.org/ilolex/gbe/ceacr2005.htm .
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LIST OF CONVENTIONS BY SUBJECT

List of Conventions by Subject

Fundamental Conventions are in bold. Priority conventions are in italics.

1 Freedom of Association, Collective Bargaining, and | rial Relations
Cco11 Right of Association (Agriculture) Convention, 1921 (No. 11)
C084 Right of Association (Non-Metropolitan Territories) Convention, 1947 (No. 84)
co087 Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87)
C098 Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
C135 Workers' Representatives Convention, 1971 (No. 135)
C141 Rural Workers' Organisations Convention, 1975 (No. 141)
C151 Labour Relations (Public Service) Convention, 1978 (No. 151)
C154 Collective Bargaining Convention, 1981 (No. 154)

2 Forced Labour

€029 Forced Labour Convention, 1930 (No. 29)
C105 Abolition of Forced Labour Convention, 1957 (No. 105)
3 Elimination of Child Labour and Protection of Children and Young Persons
C005 Minimum Age (Industry) Convention, 1919 (No. 5)
C006 Night Work of Young Persons (Industry) Convention, 1919 (No. 6)
C010 Minimum Age (Agriculture) Convention, 1921 (No. 10)
Co15 Minimum Age (Trimmers and Stokers) Convention, 1921 (No. 15)
C033 Minimum Age (Non-Industrial Employment) Convention, 1932 (No. 33)
C059 Minimum Age (Industry) Convention (Revised), 1937 (No. 59)
C060 Minimum Age (Non-Industrial Employment) Convention (Revised), 1937 (No. 60)
Cco77 Medical Examination of Young Persons (Industry) Convention, 1946 (No. 77)
C078 Medical Examination of Young Persons (Non-Industrial Occupations) Convention, 1946 (No. 78)
€079 Night Work of Young Persons (Non-Industrial Occupations) Convention, 1946 (No. 79)
C090 Night Work of Young Persons (Industry) Convention (Revised), 1948 (No. 90)
C123 Minimum Age (Underground Work) Convention, 1965 (No. 123)
C124 Medical Examination of Young Persons (Underground Work) Convention, 1965 (No. 124)
C138 Minimum Age Convention, 1973 (No. 138)
C182 Worst Forms of Child Labour Convention, 1999 (No. 182)

4 Equality of Opportunity and Treatment

€100
Cc111
C156

Equal Remuneration Convention, 1951 (No. 100)
Discrimination (Employment and Occupation) Convention, 1958 (No. 111)

Workers with Family Responsibilities Convention, 1981 (No. 156)

5 Tripartite Consultation

C144

Tripartite Consultation (International Labour Standards) Convention, 1976 (No. 144)



LIST OF CONVENTIONS BY SUBJECT

6 Labour Administration and Inspection

C063 Convention concerning Statistics of Wages and Hours of Work, 1938 (No. 63)
cos1 Labour Inspection Convention, 1947 (No. 81)

C085 Labour Inspectorates (Non-Metropolitan Territories) Convention, 1947 (No. 85)
C129 Labour Inspection (Agriculture) Convention, 1969 (No. 129)

C150 Labour Administration Convention, 1978 (No. 150)

C160 Labour Statistics Convention, 1985 (No. 160)

7 Employment Policy and Promotion

€002 Unemployment Convention, 1919 (No. 2)
C034 Fee-Charging Employment Agencies Convention, 1933 (No. 34)
€088 Employment Service Convention, 1948 (No. 88)
C096 Fee-Charging Employment Agencies Convention (Revised), 1949 (No. 96)
C122 Employment Policy Convention, 1964 (No. 122)
C159 Vocational Rehabilitation and Employment (Disabled Persons) Convention, 1983 (No. 159)
C181 Private Employment Agencies Convention,1997 (No. 181)
8 Vocational Guid and Traini
C140 Paid Educational Leave Convention, 1974 (No. 140)
C142 Human Resources Development Convention, 1975 (No. 142)

9 Employment Security

C158 Termination of Employment Convention, 1982 (No. 158)
10 Wages
C026 Minimum Wage-Fixing Machinery Convention, 1928 (No. 26)
C094 Labour Clauses (Public Contracts) Convention, 1949 (No. 94)
C095 Protection of Wages Convention, 1949 (No. 95)
C099 Minimum Wage Fixing Machinery (Agriculture) Convention, 1951 (No. 99)
Cc131 Minimum Wage Fixing Convention, 1970 (No. 131)
C173 Protection of Workers' Claims (Employer's Insolvency) Convention, 1992 (No. 173)
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11 Working Time

€001
€004
C014
€020
€030
Co41
C043
Co47
C049
C052
Co67
€089
C101
C106
C132
C153
C17
C175

LIST OF CONVENTIONS BY SUBJECT

Hours of Work (Industry) Convention, 1919 (No. 1)

Night Work (Women) Convention, 1919 (No. 4)

Weekly Rest (Industry) Convention, 1921 (No. 14)

Night Work (Bakeries) Convention, 1925 (No. 20)

Hours of Work (Commerce and Offices) Convention, 1930 (No. 30)

Night Work (Women) Convention (Revised), 1934 (No. 41)

Sheet-Glass Works Convention, 1934 (No. 43)

Forty-Hour Week Convention, 1935 (No. 47)

Reduction of Hours of Work (Glass-Bottle Works) Convention, 1935 (No. 49)
Holidays with Pay Convention, 1936 (No. 52)

Hours of Work and Rest Periods (Road Transport) Convention, 1939 (No. 67)
Night Work (Women) Convention (Revised), 1948 (No. 89)

Holidays with Pay (Agriculture) Convention, 1952 (No. 101)

Weekly Rest (Commerce and Offices) Convention, 1957 (No. 106)

Holidays with Pay Convention (Revised), 1970 (No. 132)

Hours of Work and Rest Periods (Road Transport) Convention, 1979 (No. 153)
Night Work Convention, 1990 (No. 171)

Part-Time Work Convention, 1994 (No. 175)

12 Occupational Safety and Health

Co13
C045
C062
C115
Cc119
C120
c127
C136
C139
C148
C155
C161
C162
C167
C170
C174
C176
C184

White Lead (Painting) Convention, 1921 (No. 13)

Underground Work (Women) Convention, 1935 (No. 45)

Safety Provisions (Building) Convention, 1937 (No. 62)

Radiation Protection Convention, 1960 (No. 115)

Guarding of Machinery Convention, 1963 (No. 119)

Hygiene (Commerce and Offices) Convention, 1964 (No. 120)
Maximum Weight Convention, 1967 (No. 127)

Benzene Convention, 1971 (No. 136)

Occupational Cancer Convention, 1974 (No. 139)

Working Environment (Air Pollution, Noise and Vibration) Convention, 1977 (No. 148)
Occupational Safety and Health Convention, 1981 (No. 155)
Occupational Health Services Convention, 1985 (No. 161)
Asbestos Convention, 1986 (No. 162)

Safety and Health in Construction Convention, 1988 (No. 167)
Chemicals Convention, 1990 (No. 170)

Prevention of Major Industrial Accidents Convention, 1993 (No. 174)
Safety and Health in Mines Convention, 1995 (No. 176)

Safety and Health in Agriculture Convention, 2001 (No. 184)
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LIST OF CONVENTIONS BY SUBJECT

viii

13 Social Security

C012
co17
€018
Co19
C024
€025
C035
C036
Co37
C038
C039
€040
Co042
C044
€048
C102
C118
C121
C128
C130
C157
C168

Workmen's Compensation (Agriculture) Convention, 1921 (No. 12)

Workmen's Compensation (Accidents) Convention, 1925 (No. 17)

Workmen's Compensation (Occupational Diseases) Convention, 1925 (No. 18)
Equality of Treatment (Accident Compensation) Convention, 1925 (No. 19)
Sickness Insurance (Industry) Convention, 1927 (No. 24)

Sickness Insurance (Agriculture) Convention, 1927 (No. 25)

Old-Age Insurance (Industry, etc.) Convention, 1933 (No. 35)

Old-Age Insurance (Agriculture) Convention, 1933 (No. 36)

Invalidity Insurance (Industry, etc.) Convention, 1933 (No. 37)

Invalidity Insurance (Agriculture) Convention, 1933 (No. 38)

Survivors' Insurance (Industry, etc.) Convention, 1933 (No. 39)

Survivors' Insurance (Agriculture) Convention, 1933 (No. 40)

Workmen's Compensation (Occupational Diseases) Convention (Revised), 1934 (No. 42)
Unemployment Provision Convention, 1934 (No. 44)

Maintenance of Migrants' Pension Rights Convention, 1935 (No. 48)

Social Security (Minimum Standards) Convention, 1952 (No. 102)

Equality of Treatment (Social Security) Convention, 1962 (No. 118)
Employment Injury Benefits Convention, 1964 [Schedule | amended in 1980] (No. 121)
Invalidity, Old-Age and Survivors' Benefits Convention, 1967 (No. 128)

Medical Care and Sickness Benefits Convention, 1969 (No. 130)

Maintenance of Social Security Rights Convention, 1982 (No. 157)

Employment Promotion and Protection against Unemployment Convention, 1988 (No. 168)

14 Maternity Protection

€003
€103
C183

15 Social Policy

€082
c117

16 Migrant Workers

€021
€097
C143

Maternity Protection Convention, 1919 (No. 3)
Maternity Protection Convention (Revised), 1952 (No. 103)
Maternity Protection Convention, 2000 (No. 183)

Social Policy (Non-Metropolitan Territories) Convention, 1947 (No. 82)
Social Policy (Basic Aims and Standards) Convention, 1962 (No. 117)

Inspection of Emigrants Convention, 1926 (No. 21)
Migration for Employment Convention (Revised), 1949 (No. 97)
Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143)



17 Seafarers

€007
€008
€009
Co16
€022
€023
€053
C055
C056
C058
€068
C069
Co71
Co73
Co74
€091
€092
C108
C133
C134
C145
C146
C147
C163
C164
C165
C166
C178
C179
C180

18 Fishersd443

C112
C113
C114
C125
C126

19 Dockworkers

co27
€028
C032
C137
C152

LIST OF CONVENTIONS BY SUBJECT

Minimum Age (Sea) Convention, 1920 (No. 7)

Unemployment Indemnity (Shipwreck) Convention, 1920 (No. 8)

Placing of Seamen Convention, 1920 (No. 9)

Medical Examination of Young Persons (Sea) Convention, 1921 (No. 16)
Seamen's Articles of Agreement Convention, 1926 (No. 22)

Repatriation of Seamen Convention, 1926 (No. 23)

Officers' Competency Certificates Convention, 1936 (No. 53)

Shipowners' Liability (Sick and Injured Seamen) Convention, 1936 (No. 55)
Sickness Insurance (Sea) Convention, 1936 (No. 56)

Minimum Age (Sea) Convention (Revised), 1936 (No. 58)

Food and Catering (Ships' Crews) Convention, 1946 (No. 68)

Certification of Ships' Cooks Convention, 1946 (No. 69)

Seafarers' Pensions Convention, 1946 (No. 71)

Medical Examination (Seafarers) Convention, 1946 (No. 73)

Certification of Able Seamen Convention, 1946 (No. 74)

Paid Vacations (Seafarers) Convention (Revised), 1949 (No. 91)
Accommodation of Crews Convention (Revised), 1949 (No. 92)

Seafarers' Identity Documents Convention, 1958 (No. 108)

Accommodation of Crews (Supplementary Provisions) Convention, 1970 (No. 133)
Prevention of Accidents (Seafarers) Convention, 1970 (No. 134)

Continuity of Employment (Seafarers) Convention, 1976 (No. 145)
Seafarers' Annual Leave with Pay Convention, 1976 (No. 146)

Merchant Shipping (Minimum Standards) Convention, 1976 (No. 147)
Seafarers' Welfare Convention, 1987 (No. 163)

Health Protection and Medical Care (Seafarers) Convention, 1987 (No. 164)
Social Security (Seafarers) Convention (Revised), 1987 (No. 165)
Repatriation of Seafarers Convention (Revised), 1987 (No. 166)

Labour Inspection (Seafarers) Convention, 1996 (No. 178)

Recruitment and Placement of Seafarers Convention, 1996 (No. 179)
Seafarers' Hours of Work and the Manning of Ships Convention, 1996 (No. 180)

Minimum Age (Fishermen) Convention, 1959 (No. 112)

Medical Examination (Fishermen) Convention, 1959 (No. 113)
Fishermen's Articles of Agreement Convention, 1959 (No. 114)
Fishermen's Competency Certificates Convention, 1966 (No. 125)

Accommodation of Crews (Fishermen) Convention, 1966 (No. 126)

Marking of Weight (Packages Transported by Vessels) Convention, 1929 (No. 27)
Protection against Accidents (Dockers) Convention, 1929 (No. 28)

Protection against Accidents (Dockers) Convention (Revised), 1932 (No. 32)
Dock Work Convention, 1973 (No. 137)

Occupational Safety and Health (Dock Work) Convention, 1979 (No. 152)



LIST OF CONVENTIONS BY SUBJECT

20 Indigenous and Tribal Peoples

€050
C064
C065
€086
C104
c107
C169

Recruiting of Indigenous Workers Convention, 1936 (No. 50)

Contracts of Employment (Indigenous Workers) Convention, 1939 (No. 64)
Penal Sanctions (Indigenous Workers) Convention, 1939 (No. 65)

Contracts of Employment (Indigenous Workers) Convention, 1947 (No. 86)
Abolition of Penal Sanctions (Indigenous Workers) Convention, 1955 (No. 104)
Indigenous and Tribal Populations Convention, 1957 (No. 107)

Indigenous and Tribal Peoples Convention, 1989 (No. 169)

21 Specific Categories of Workers

C110
C149
C172
c1rr

Plantations Convention, 1958 (No. 110)

Nursing Personnel Convention, 1977 (No. 149)

Working Conditions (Hotels and Restaurants) Convention, 1991 (No. 172)
Home Work Convention, 1996 (No. 177)
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GENERAL REPORT

Reader’s note

Overview of the ILO supervisory mechanisms

Since its creation in 1919, the International Labour Organization has had both the function of adopting and
promoting international labour standards as well as supervising their application in its member States. The ILO’s
supervisory system has two facets. First, under article 19 of the ILO Constitution, a number of obligations arise for
member States upon the adoption of international labour standards, including the requirement to submit newly adopted
standards to national competent authorities and the obligation to report at intervals on measures taken to give effect to the
provisions of non-ratified Conventions and Recommendations.

Secondly, a number of supervisory mechanisms exist whereby the Organization examines the implementation of
Conventions upon their ratification by member States. The supervisory mechanisms are diverse and they complement each
other. Under article 22 of the Constitution, member States are required to report on measures they have taken to give
effect to Conventions to which they are a party. ' Under article 35, governments report on Conventions they have declared
applicable to non-metropolitan territories under their administration. In order to ensure the efficient examination of reports
submitted under articles 19, 22 and 35, the International Labour Conference and the ILO’s Governing Body established
the Committee of Experts on the Application of Conventions and Recommendations as well as the Conference Committee
on the Application of Standards.

In addition, the Constitution provides explicitly for two complaint-driven mechanisms in its articles 24 and 26.
Under article 24, workers’ or employers’ organizations can submit a representation for the non-observance by a member
State of a Convention to which it is party. Under article 26, an ILO member State, or a delegate to the International
Labour Conference may lodge a complaint against another Member, or the Governing Body may launch the procedure on
its own initiative. Finally, in 1951, the Committee on Freedom of Association and the Fact-finding and Consolidation
Commission were created with the competence to consider complaints in the area of freedom of association even in cases
where the State complained against has not ratified the relevant Conventions on freedom of association. For information
on the activities of supervisory procedures other than the Committee of Experts, please see this year’s Information
document on ratifications and standards-related activities.

The Committee of Experts on the Application
of Conventions and Recommendations:

Its mandate and functioning

The Committee of Experts was established in 1926 and is an independent body composed of legal experts appointed
by the Governing Body. In its annual report, the Committee of Experts catries out an impartial and technical examination
of the application of standards. This report is then discussed in a tripartite setting during the International Labour
Conference by the Conference Committee on the Application of Standards, composed of representatives of governments,
employers and workers. Among its other functions, the Conference Committee selects a number of cases examined by the
Committee of Experts and invites the concerned governments to respond in the Conference Committee. These two

! Reports are submitted every two years for so-called fundamental and priority Conventions, and every five years for others,
unless the Committee requests them sooner. Since 2003, reports are submitted according to Conventions grouped by subject matter. See
page v for a list of Conventions grouped by subject.
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Committees complement each other and a spirit of mutual respect, cooperation and responsibility has consistently
prevailed between the two.

The Committee of Experts’ task consists of examining the extent to which law and practice in each State appear to
be in conformity with ratified Conventions, and the extent to which States respect their standards-related obligations under
the ILO Constitution. To accomplish this task, the Committee follows the principles of independence, objectivity and
impartiality. In pursuance of its terms of reference, as revised by the Governing Body at its 103rd Session (Geneva, 1947),
the Committee is called upon to examine:

(a) the annual reports under article 22 of the Constitution on the measures taken by Members to give effect to the
provisions of the Conventions to which they are parties, and the information furnished by Members concerning the
results of inspections;

(b) the information and reports concerning Conventions and Recommendations communicated by Members in
accordance with article 19 of the Constitution;

(c) the information and reports on the measures taken by Members in accordance with article 35 of the Constitution.

Governments are required to provide relevant legislation, statistics and documentation necessary for the full
examination of their reports. In cases where reports do not provide full information and this material is not otherwise
available, the Office, as requested by the Committee, writes to the governments concerned asking them to supply the
necessary texts to enable the Committee to fulfil its task.

The analysis of the application of Conventions by the Committee is reflected in two kinds of comments:
observations and direct requests (see also paragraphs 33-35 of the General Report). The observations contain comments
on fundamental questions raised by the application of a particular Convention by a government. These observations are
reproduced in the Committee’s report. The direct requests usually relate to more technical questions or questions of lesser
importance. They are not published in the report, but are communicated directly to the governments concerned. >

The observations of the Committee appear in Part Two (sections I and II) of this report. Following the observations
on a group of Conventions, there is a list of all the direct requests relating to the group of Conventions.

Role of employers’ and workers’ organizations

The ILO was one of the first international organizations to associate non-governmental actors in its activities as a
natural consequence of its tripartite structure. The participation of employers’ and workers’ organizations in the
supervisory mechanism is recognized in the Constitution under paragraph 2 of article 23 which provides that reports
submitted by governments in accordance with articles 19 and 22 must be communicated to the representative
organizations. In practice, these occupational organizations may submit comments on the contents of the reports provided
on the implementation of a ratified Convention. They may for instance draw attention to a discrepancy in law or in fact
that might otherwise have gone unnoticed, and thus trigger the process whereby the Committee of Experts will request
further information from the government, and ultimately make an observation that may lead to a tripartite discussion at the
Conference Committee on the Application of Standards. Further, workers’ and employers’ organizations can submit
directly to the Office comments on the application of Conventions and request that these comments be forwarded to the
government concerned (see also paragraphs 42-48 of the General Report).

In accordance with established practice, in March each year the Office sends to the representative organizations of
employers and workers a letter outlining the various opportunities open to them of contributing to the implementation of
Conventions and Recommendations, accompanied by relevant documentary material, and a list of the reports due from
their respective governments and copies of the Committee’s comments to which the governments are invited to reply in
their reports. Moreover, it highlights the fact that numerous Conventions call for consultation with employers’ and
workers’ organizations, or their collaboration in a variety of measures.

? Direct requests are available through the ILOLEX CD-ROM.
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I. Introduction

1. The Committee of Experts on the Application of Conventions and Recommendations, appointed by the
Governing Body of the International Labour Office to examine the information and reports submitted under articles 19, 22
and 35 of the Constitution by States Members of the International Labour Organization on the action taken with regard to
Conventions and Recommendations, held its 75th Session in Geneva from 25 November to 10 December 2004. The
Committee has the honour to present its report to the Governing Body.

2. The composition of the Committee is as follows: Mr. Anwar Ahmad Rashed AL-FUZAIE (Kuwait), Ms. Janice
R. BELLACE (United States), Mr. Prafullachandra Natvarlal BHAGWATI (India), Mr. Michael Halton CHEADLE
(South Africa), Ms. Laura COX, QC (United Kingdom), Ms. Blanca Ruth ESPONDA ESPINOSA (Mexico), Ms. Robyn
A.LAYTON, QC (Australia), Mr. Pierre LYON-CAEN (France), Mr. Sergey Petrovitch MAVRIN (Russian Federation),
Mr. Cassio MESQUITA BARROS (Brazil), Ms. Angelika NUSSBERGER (Germany), Mr. Benjamin Obi NWABUEZE
(Nigeria), Mr. Miguel RODRIGUEZ PINERO Y BRAVO FERRER (Spain), Mr. Amadou SO (Senegal), Mr. Budislav
VUKAS (Croatia), Mr. Yozo YOKOTA (Japan). For the full CVs of the Committee’s members, please see Appendix I of
the General Report.

3. The Committee attended the official ceremony, which was held on 25 November 2004, to pay tribute to the
memory of Nicolas Valticos, former Assistant Director-General of the ILO and former Chief of the International Labour
Standards Department. On this occasion, the Office published a collection of essays entitled Les normes internationales du
travail: un patrimoine pour [’avenir — Mélanges en 1’honneur de Nicolas Valticos, while an ILO meeting room was given
his name.' The Committee fully associates itself with the solemn homage rendered to one of the most eloquent advocates
and lifetime servants of the standards-related work of the Organization.

4. The Committee would like to express its gratitude to Mr. Edilbert Razafindralambo, whose term came to its end
last year. Mr. Razafindralambo was a member of the Committee and served as its reporter for nearly 40 years, during
which he was greatly appreciated for his wisdom, integrity and the rigour of his contribution. The Committee was also
pleased to receive kind words of encouragement from Mr. Rafael Alburquerque who had submitted his resignation upon
his election as Vice-President of the Dominican Republic before the present session. The Committee would like to express
its great appreciation for the remarkable way in which he has carried out his duties, and wishes him well in his new
responsibilities.

5. During this session, Mr. Bhagwati and Mr. Nwabueze notified the Committee that they would not seek to renew
their mandate, and that this would be the last session in which they would participate. The Committee set aside some time
to express its deep appreciation of these longstanding colleagues who had each contributed greatly to the Committee’s
work. On this occasion, the Director-General of the ILO, Mr. Juan Somavia, expressed his personal thanks to
Mr. Bhagwati and to Mr. Nwabueze and underlined the special relevance of the Committee’s work in today’s changing
world.

6. During this session, the Committee had the pleasure of welcoming two new members, Ms. Nussberger and
Mr. Cheadle. It also welcomed the new Director of the International Labour Standards Department, Ms. Cleopatra
Doumbia-Henry. It expressed its deep appreciation of the work carried out by the departing Director of the Department,
Mr. Jean-Claude Javillier, and noted that two members of the secretariat, Ms. Jacqueline Ancel-Lenners, Chief of the
Social Protection and Labour Conditions Branch, and Mr. Bernard Gernigon, Chief of the Freedom of Association Branch,
were due to retire. The Committee wished to express its sincere gratitude for their longstanding and valuable assistance to
the Committee.

! This publication is available online at: http://www.ilo.org/public/french/standards/norm/download/valticos.pdf .
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7. Ms. Layton, QC, continued her mandate as Chairperson, and the Committee elected Mr. Al-Fuzaie as the
Reporter.

Subcommittee on working methods

8. The Committee has in recent years undertaken a thorough examination of its working methods. In 2001, in order
to guide its reflections on this matter in an efficient manner, the Committee decided to create a subcommittee. This
subcommittee has as a mandate to examine not only the working methods of the Committee as strictly defined but also
any related subjects, and to make appropriate recommendations to the Committee. >

9. In 2002, the Committee of Experts considered and adopted the first recommendations of its subcommittee,
prepared after a wide-ranging review of the Committee’s work, to which all members of the Committee had had an
opportunity to contribute during the year. In 2003 the Committee agreed on changes to the presentation and structure of
the contents of their published report and to some of the language used with a view to providing a more concise and
accessible report, whilst preserving its integrity and value. This year the Committee has also had regard to the discussion
in the Conference Committee on aspects of the presentation of the report. Changes are now in the process of being
implemented.

10. This year, the subcommittee examined ways of improving the impact of the annual report and of the work of
the Committee. A wide-ranging discussion took place on various measures which could assist in strengthening the
supervisory work of the Committee and in highlighting cases of progress. The Committee noted that any measures would
need to progress incrementally. The Committee agreed that further consideration should now be given to some of these
measures by a working group of its members charged with the task of advising the Committee on practical implementation
at its next session. Other measures discussed will remain on the agenda for further consideration by the subcommittee
when it meets again next year, together with further improvements to the Committee’s working methods to enable it
effectively to manage its increasing workload.

Relations with the Conference Committee
on the Application of Standards

11. A spirit of mutual respect, cooperation and responsibility has consistently prevailed in the Committee’s
relations with the International Labour Conference and its Committee on the Application of Standards. The Committee of
Experts takes the proceedings of the Conference Committee into full consideration, not only in respect of general matters
concerning standard-setting activities and supervisory procedures, but also in respect of specific matters concerning the
way in which States fulfil their standards-related obligations. The Committee expressed its regret that the Chairperson of
its 74th Session was unable to attend the general discussion of the Committee on the Application of Standards of the 92nd
Session of the International Labour Conference (June 2004) as an observer. It noted the request by the abovementioned
Committee for the Director-General to renew this invitation for the 93rd Session of the International Labour Conference
(June 2005). The Committee has accepted the invitation.

12. The Chairperson of the Committee of Experts invited the Employer and Worker Vice-Chairpersons of the
Committee on the Application of Standards of the 92nd Session of the International Labour Conference to pay a joint visit
to this Committee at its present session. Both accepted this invitation and discussed with the Committee, in a special
sitting, matters of mutual interest.

2 This subcommittee is composed of a core group and is open to any member of the Committee wishing to participate in it.
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Il. Respect for obligations

Reports on ratified Conventions
(articles 22 and 35 of the Constitution)

A. Supply of reports

13. The Committee’s principal task consists of the examination of the reports supplied by governments on
Conventions that have been ratified by member States or that have been declared applicable to non-metropolitan
territories.

14. In accordance with the changes in the reporting system adopted by the Governing Body in November 2001 and
March 2002, * particularly with a view to facilitating the collection of information on related subjects at the national level,
requests for reports on Conventions covering the same subject are addressed simultaneously to each country. * In addition,
in the case of the 12 fundamental and priority Conventions, as well as for certain other groups of Conventions containing a
large number of instruments, reports are requested, with a view to balancing their submission, in accordance with English
alphabetical order, one year by member States beginning with the letters A to J, and the second year by those whose
names begin with the letters K to Z, or the converse. For a list of subject matters and corresponding Conventions, please
see page v.

15. The Committee also had before it reports especially requested from certain governments on other Conventions
for one of the following reasons:

(a) a first report after ratification was due;

(b) important discrepancies had previously been noted between national law or practice and the Conventions in
question;

(c) reports due for the previous period had not been received or did not contain the information requested,;
(d) reports which were expressly requested by the Conference Committee.
The Committee also had before it a number of reports which it was unable to examine at its previous session.

Reports requested and received

16. A total of 2,569 reports were requested from governments on the application of Conventions ratified by
member States (article 22 of the Constitution). At the end of the present session of the Committee, 1,645 of these reports
had been received by the Office. This figure corresponds to 64.03 per cent of the reports requested, compared with
65.87 per cent last year.

17. In addition, 331 reports were requested on Conventions declared applicable with or without modifications to
non-metropolitan territories (article 35 of the Constitution). Of these, 225 reports, or 67.98 per cent, had been received by
the end of the Committee’s session, in comparison with 58.65 per cent last year.

3 Documents GB.282/LILS/5, GB.282/8/2, GB.283/LILS/6 and GB.283/10/2.

* Information concerning requests for reports by country and by Convention is available on the ILO web site:
http://webfusion.ilo.org/public/db/standards/normes/appl/index.cfm .

’ Information concerning the regular reporting schedule by country and by Convention is available on the ILO web site:
http://webfusion.ilo.org/public/db/standards/normes/schedules/index.cfm .
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18. Appendix I of the report lists the reports received and not received, classified by country/territory and by
Convention. Appendix II shows, for each year in which the Conference has met since 1932, the number and percentage of
reports received by the prescribed date, by the date of the meeting of the Committee, and by the date of the session of the
International Labour Conference.

19. In some cases reports are not accompanied by copies of the relevant legislation, statistical data or other
documentation necessary for their full examination. In cases where this material was not otherwise available, the Office,
as requested by the Committee, wrote to the governments concerned asking them to supply the necessary texts to enable
the Committee to fulfil its task.

Compliance with reporting obligations

20. Most of the governments from which reports were due on the application of ratified Conventions have supplied
most or all the reports requested (see Appendix I). However, no reports due have been received for the past two or more
years from the following 16 countries: Afghanistan, Antigua and Barbuda, Armenia, Denmark (Greenland),
Grenada, Haiti, Iraq, Kiribati, Liberia, Paraguay, Solomon Islands, Somalia, Tajikistan, United Republic of
Tanzania (Zanzibar), The former Yugoslav Republic of Macedonia, Turkmenistan. In addition, all or the majority of
the reports due this year have not been received from the following 40 countries: Azerbaijan, Barbados, Belize, Bosnia
and Herzegovina, Botswana, Burundi, Cambodia, Cape Verde, Chad, Comoros, Cyprus, Democratic Republic of
the Congo, Denmark, Djibouti, Dominica, France (French Southern and Antarctic Territories, St. Pierre and Miquelon),
Gambia, Georgia, Ghana, Guinea, Guyana, Kazakhstan, Kyrgyzstan, Lao People’s Democratic Republic, Lesotho,
Libyan Arab Jamahiriya, Netherlands (Aruba), Niger, Pakistan, Saint Lucia, San Marino, Sao Tome and Principe,
Serbia and Montenegro, Seychelles, Sweden, United Republic of Tanzania (Tanganyika), Trinidad and Tobago,
United Kingdom (British Virgin Islands, Isle of Man, Montserrat, St. Helena), Yemen, Zambia.

21. The Committee urges the governments of these countries to make every effort to supply the reports requested
on ratified Conventions. The Committee is aware that where no reports have been sent for some time, it is likely that
administrative or other problems are preventing the government concerned from fulfilling its obligations under the ILO
Constitution, and it recalls that in cases of this kind, assistance from the Office, in particular through the specialists on
international labour standards in the regional or subregional offices, can help the government to overcome its difficulties.

Late reports

22. The Committee is still concerned about the number of reports being received after the prescribed time period,
especially given the large number of reports received this year. The reports due on ratified Conventions should be sent to
the Office between 1 June and 1 September of each year. Due consideration is given, when fixing this date, particularly to
the time required to translate the reports, where necessary, to conduct research into legislation and other necessary
documents, and to examine reports and legislation.

23. The supervisory procedure can function correctly only if reports are communicated in due time. This is
particularly true in the case of first reports or reports on Conventions where there are serious or continuing discrepancies,
which the Committee has to examine in greater depth.

24. The Committee observes that the great majority of reports are received between the time limit fixed and the
date on which the Committee meets: by 1 September 2004, the proportion of reports received was only 25.65 per cent.
This percentage is only slightly higher than for its previous session (24.23 per cent) and the Committee is still concerned
over this fact, since it notes that it is often first reports and those relating to Conventions on which the Committee has
made comments that are received the latest. In these circumstances, the Committee has been bound in recent years to
postpone to its following session the examination of an increasing number of reports, since they could not be examined
with the necessary care owing to lack of time. It has thus had to examine a number of reports at its present session which
had previously been deferred.

25. The Committee wishes to draw attention to the importance of the governments transmitting reports within the
prescribed time limits. The majority of reports received from governments continued this time to arrive in the last three
months before the Committee’s meeting or even during it. This obviously places a great strain on the supervisory process
and effectively makes it impossible for some cases to be dealt with adequately or at all. These problems will continue to
increase with the success of the ratification campaign on fundamental Conventions and an increase in the number of
ratifications of other Conventions.

26. Furthermore, the Committee notes that a number of countries sent some or all of the reports due by 1
September 2003 on ratified Conventions during the period between the end of the Committee’s December 2003 session,
and the beginning of the June 2004 session of the International Labour Conference, or even during the Conference. ® The
Committee emphasizes that this practice disturbs the regular operation of the supervisory system and makes it more
burdensome. It wishes to provide the following list of those countries which followed this practice in 2003-04, as

% For the reports received and not received by the end of the Conference, see report of the Committee on the Application of
Standards, Part Two, II, Appendix I (Provisional Record No. 24, 92nd Session, ILC, 2004). See also information on article 22 reports
requested and received on the ILO web site: http://webfusion.ilo.org/public/db/standards/normes/appl/index.cfm .
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requested by the Conference Committee on the Application of Standards: Algeria (Conventions Nos. 96, 122); Angola
(Conventions Nos. 69, 106); Barbados (Conventions Nos. 98, 101, 111, 144); Botswana (Conventions Nos. 14, 87, 98,
144); Cambodia (Conventions Nos. 105, 111, 150); Cameroon (Conventions Nos. 14, 87, 89, 98, 100, 106, 111, 132,
138); Central African Republic (Conventions Nos. 14, 62, 98, 101, 119); Congo (Conventions Nos. 13, 14, 26, 29, 81,
87, 89, 95, 98, 100, 105, 111, 119, 138, 144, 149, 152); Cyprus (Conventions Nos. 111, 142, 171, 182); Democratic
Republic of the Congo (Conventions Nos. 87, 105, 111, 135, 138, 144, 182); Denmark (Conventions Nos. 119, 120,
129, 139, 149); Denmark: Faeroe Islands (Conventions Nos. 5, 6, 7, 8,9, 12, 14, 16, 19, 53, 98, 105); Equatorial Guinea
(Conventions Nos. 1, 14, 30, 87, 98, 138); Fiji (Conventions Nos. 29, 98); France (Conventions Nos. 82, 142); France:
French Guiana (Conventions Nos. 58, 69, 74, 112, 113, 125), French Polynesia (Convention No. 149), French Southern
and Antarctic Territories (Conventions Nos. 58, 69, 74, 87, 98, 111), Guadeloupe (Conventions Nos. 58, 69, 74, 112, 113,
125), Martinique (Conventions Nos. 58, 69, 74, 112, 113, 125), New Caledonia (Conventions Nos. 29, 52, 82, 87, 89, 95,
98, 100, 101, 111, 120, 127, 129, 131, 141, 142, 144, 149), Réunion (Conventions Nos. 58, 69, 74, 112, 113, 125), St.
Pierre and Miquelon (Conventions Nos. 58, 69, 125); Ghana (Conventions Nos. 30, 87, 89, 100, 111); Guinea
(Conventions Nos. 14, 62, 113, 117, 139, 142); Iceland (Convention No. 111); Israel (Conventions Nos. 87, 98);
Kazakhstan (Conventions Nos. 29, 100, 105, 138); Madagascar (Conventions Nos. 81, 97, 117, 129); Mongolia
(Conventions Nos. 98, 100, 103, 123); Netherlands: Netherlands Antilles (Conventions Nos. 14, 29, 101, 106, 172);
Niger (Conventions Nos. 6, 13, 14, 102, 135, 142); Papua New Guinea (Conventions Nos. 103, 105, 111, 138, 158, 182);
Peru (Conventions Nos. 29, 81, 105); Saint Kitts and Nevis (Conventions Nos. 29, 105); San Marino (Conventions
Nos. 29, 105, 138, 142, 182); Serbia and Montenegro (Conventions Nos. 12, 14, 19, 29, 32, 81, 89, 90, 97, 106, 121,
129, 132, 138, 140, 142, 143, 158); Sierra Leone (Conventions Nos. 8, 16, 17, 19, 22, 26, 29, 32, 45, 58, 59, 81, 87, 88,
94,95, 98, 99, 100, 101, 105, 111, 119, 125, 126, 144); Slovakia (Conventions Nos. 13, 29, 102, 105, 115, 120, 139, 173);,
Slovenia (Conventions Nos. 138, 140, 142, 173, 175, 182); United Republic of Tanzania (Conventions Nos. 19, 135,
144); Thailand (Convention No. 182); Trinidad and Tobago (Conventions Nos. 29, 105); Uganda (Conventions
Nos. 29, 81, 98, 105, 122, 144, 154, 158, 162); United Arab Emirates (Convention No. 105); United Kingdom:
Anguilla (Conventions Nos. 14, 29, 58, 82, 101, 105, 140), Bermuda (Conventions Nos. 29, 82, 105), Falkland Islands
(Malvinas) (Conventions Nos. 14, 29, 82, 105).

Supply of first reports

27. A total of 138 of the 235 first reports due on the application of ratified Conventions were received by the time
that the Committee’s session ended, compared to last year when 167 out of the 297 first reports had been received.
However, a number of countries have failed to supply first reports, some of which are more than a year overdue. Thus,
certain first reports on ratified Conventions have not been received from the following 23 States: since 1992 — Liberia
(Convention No. 133); since 1995 — Armenia (Convention No. 111), Kyrgyzstan (Convention No. 133); since 1996 —
Armenia (Conventions Nos. 100, 122, 135, 151); since 1998 — Armenia (Convention No. 174), Equatorial Guinea
(Conventions Nos. 68, 92); since 1999 — Turkmenistan (Conventions Nos. 29, 87, 98, 100, 105, 111); since 2001 —
Armenia (Convention No. 176), Kyrgyzstan (Convention No. 105), Tajikistan (Convention No. 105); since 2002 —
Azerbaijan (Conventions Nos. 81, 129), Bosnia and Herzegovina (Convention No. 105), Chad (Conventions Nos. 132,
182), Gambia (Conventions Nos. 29, 105, 138), Kyrgyzstan (Convention No. 81), Saint Kitts and Nevis (Conventions
Nos. 87, 98, 100), Saint Lucia (Conventions Nos. 154, 158, 182); and since 2003 — Bahamas (Convention No. 147),
Bosnia and Herzegovina (Convention No. 182), Dominica (Convention No. 182), Equatorial Guinea (Convention
No. 182), Gambia (Convention No. 182), Iraq (Conventions Nos. 172, 182), Kiribati (Conventions Nos. 29, 105),
Lesotho (Conventions Nos. 105, 150), Madagascar (Convention No. 182), Pakistan (Conventions Nos. 100, 182),
Paraguay (Convention No. 182), Serbia and Montenegro (Conventions Nos. 24, 25, 27, 102, 113, 114, 156), Uganda
(Convention No. 182), Zambia (Convention No. 182).

28. First reports have particular importance since it is the basis on which the Committee makes its initial
assessment of the observance of ratified Conventions. The Committee therefore requests the governments concerned to
make a special effort to supply these reports. This is even more important in view of the Governing Body’s decision at its
282nd Session to remove the automatic obligation to submit a second detailed report two years after the first report.

Replies to the comments of the supervisory bodies

29. Governments are requested to reply in their reports to the observations and direct requests made by the
Committee, and the majority of governments have provided the replies requested. In accordance with the established
practice, the International Labour Office wrote to all the governments who failed to provide such replies, requesting them
to supply the necessary information. Of the 37 governments to which such letters were sent, only six have provided the
information requested.

30. The Committee notes that there are still many cases of failure to reply to its comments, either:
(a) out of all the reports requested from governments, no reply has been received; or

(b) the reports received contained no reply to most of the Committee’s comments (observations and/or direct requests)
and/or did not reply to the letters sent by the Office.
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31. In all there were 444 cases of no response (concerning 49 countries).’ There were 325 such cases (concerning
37 countries) last year. It is bound to repeat the observations or direct requests already made on the Conventions in
question.

32. The failure of the governments concerned to fulfil their obligations considerably hinders the work of the
Committee of Experts and that of the Conference Committee, and the Committee of Experts cannot overemphasize the
importance of ensuring the dispatch of the reports and replies to its comments.

B. Examination of reports

33. In examining the reports received on ratified Conventions and Conventions declared applicable to non-
metropolitan territories, in accordance with its practice the Committee assigned, to each of its members, the initial
responsibility for a group of Conventions. Reports received early enough are sent to the members concerned in advance of
the Committee’s session. The members submit their preliminary conclusions on the instruments for which they are
responsible to all their colleagues for their examination. These conclusions are then presented to the Committee in plenary
sitting by their respective authors for discussion and approval. Decisions on comments are adopted by consensus.

Observations and direct requests

34. In many cases, the Committee has found that no comment is called for regarding the way in which a ratified
Convention has been implemented. In other cases, however, the Committee has found it necessary to draw the attention of
the governments concerned to the need to take further action to give effect to certain provisions of Conventions or to
supply additional information on given points. As in previous years, its comments have been drawn up in the form either
of “observations” which are reproduced in the report of the Committee, or “direct requests”, which are not published in
the report, but are communicated directly to the governments concerned. ®

35. As in the past, the Committee has indicated by special notes at the end of the observations (traditionally known
as footnotes) the cases in which, because of the nature of the problems met in the application of the Conventions
concerned, it has seemed appropriate to ask the government to supply a report eatlier than would otherwise have been the
case.’ Under the present reporting cycle, ' which applies to most Conventions, such early reports have been requested

7 Afghanistan (Conventions Nos. 13, 41, 95, 105, 111, 139); Antigua and Barbuda (Conventions Nos. 14, 17, 29, 81, 87, 101,
111, 138); Azerbaijan (Conventions Nos. 16, 23, 29, 69, 73, 87, 108, 119, 120, 122, 126, 135, 138, 142, 147, 151, 154, 160); Barbados
(Conventions Nos. 63, 81, 105, 108, 118, 147); Belize (Conventions Nos. 29, 81, 105, 135, 150, 151, 154); Bosnia and Herzegovina
(Conventions Nos. 81, 87, 111); Botswana (Conventions Nos. 29, 105, 138, 151, 173); Burundi (Conventions Nos. 29, 81, 89, 94, 98,
100, 101, 111, 135); Cambodia (Conventions Nos. 4, 13, 87, 98, 122, 138); Cape Verde (Conventions Nos. 19, 29, 81, 118); Central
African Republic (Conventions Nos. 41, 62, 81, 87, 95, 98, 105, 117, 119, 138, 182); Chad (Conventions Nos. 26, 29, 41, 81, 87, 105,
151); Comoros (Conventions Nos. 52, 81); Cote d’Ivoire (Conventions Nos. 81, 129); Cyprus (Conventions Nos. 29, 105, 150, 151,
160); Democratic Republic of the Congo (Conventions Nos. 81, 87, 98, 100, 102, 150); Denmark (Conventions Nos. 29, 52, 53, 81,
122, 138, 144, 160, 169); Denmark: Greenland (Conventions Nos. 14, 106, 122); Djibouti (Conventions Nos. 22, 23, 29, 53, 55, 56,
63, 69, 71, 73, 81, 91, 105, 106, 108, 125); Dominica (Conventions Nos. 8, 16, 29, 81, 100, 105, 111, 138); France: French Southern
and Antarctic Territories (Conventions Nos. 8, 53, 108, 147), Guadeloupe (Conventions Nos. 53, 129, 145), Martinique (Conventions
Nos. 22, 53, 145), Réunion (Conventions Nos. 22, 53, 145), St. Pierre and Miquelon (Conventions Nos. 16, 22, 53, 145); Georgia
(Conventions Nos. 29, 87, 98, 100, 105, 117, 122, 138, 142); Ghana (Conventions Nos. 22, 29, 74, 81, 103, 105, 117); Grenada
(Conventions Nos. 81, 87, 100, 105, 144); Guinea (Conventions Nos. 3, 10, 16, 26, 33, 81, 87, 111, 118, 120, 121, 140, 144, 150, 152,
159); Guyana (Conventions Nos. 81, 129, 138, 150, 166); Haiti (Conventions Nos. 14, 24, 25, 29, 77, 78, 81, 87, 98, 100, 106); Iraq
(Conventions Nos. 8, 22, 23, 108, 147, 150); Kazakhstan (Conventions Nos. 87, 98, 122, 135, 148); Kyrgyzstan (Conventions
Nos. 14, 29, 52, 77,78, 79, 87, 95, 98, 100, 122, 124, 148, 149, 159, 160); Lesotho (Conventions Nos. 87, 98, 100, 111, 144); Liberia
(Conventions Nos. 22, 29, 53, 55, 58, 87, 92, 98, 105, 111, 112, 113, 114, 133, 147); Libyan Arab Jamahiriya (Conventions Nos. 52,
87, 100, 121, 128, 130, 131); Mozambique (Conventions Nos. 88, 98, 111, 122); Netherlands: Aruba (Conventions Nos. 87, 88, 122,
135, 144), Netherlands Antilles (Conventions Nos. 87, 122); Niger (Conventions Nos. 87, 98, 100, 148); Pakistan (Conventions
Nos. 18, 81, 87, 96, 98, 100, 105, 107, 111, 144); Paraguay (Conventions Nos. 1, 29, 30, 52, 79, 81, 87, 89, 90, 98, 100, 111, 115, 117,
119, 120, 122, 159, 169); Saint Lucia (Conventions Nos. 87, 100, 111); Sao Tome and Principe (Conventions Nos. 87, 88, 98, 111,
144, 159); Serbia and Montenegro (Conventions Nos. 29, 98, 100, 102, 121, 122, 129, 135, 138); Seychelles (Conventions Nos. 87,
98, 100, 111, 151); Solomon Islands (Conventions Nos. 8, 14, 16, 26, 29, 81, 95); Sweden (Conventions Nos. 120, 128, 139, 155, 159,
161, 162, 167, 170); Tajikistan (Conventions Nos. 14, 29, 47, 52, 77, 78, 87, 95, 98, 100, 103, 115, 122, 124, 126, 138, 142, 159, 160);
The former Yugoslav Republic of Macedonia (Conventions Nos. 87, 98); Trinidad and Tobago (Conventions Nos. 87, 98, 100, 111,
144, 159); United Kingdom: Isle of Man (Conventions Nos. 98, 122), Montserrat (Conventions Nos. 26, 29, 95); Yemen (Conventions
Nos. 98, 100, 111, 122, 132, 135, 138, 144, 159); Zambia (Conventions Nos. 87, 98, 111, 122, 136, 144, 148, 149, 159, 173).

8 ILO: Handbook of procedures relating to international labour Conventions and Recommendations, Geneva, Rev.2/1998,
para. 54(k). These comments appear in the CD-ROM version of the ILOLEX database.

® Convention No. 13: Senegal; Convention No. 16: Saint Vincent and the Grenadines; Convention No. 17: Myanmar;
Convention No. 18: Sao Tome and Principe; Convention No. 22: New Zealand; Convention No. 24: Peru; Convention No. 25: Peru;
Convention No. 26: Guinea, Myanmar; Convention No. 27: Angola; Convention No. 29: Denmark, Dominican Republic, Guyana;
Convention No. 30: Panama; Convention No. 32: Algeria; Convention No. 55: Peru; Convention No. 56: Peru; Convention No. 62:
Algeria; Convention No. 71: Peru; Convention No. 77: Ecuador, Nicaragua; Convention No. 78: Cameroon, Ecuador; Convention
No. 87: Myanmar, Venezuela; Convention No. 88: Nigeria, United Republic of Tanzania — Tanganyika, Turkey; Convention
No. 89: India; Convention No. 94: Central African Republic, Ghana; Convention No. 95: Congo, Costa Rica, Libyan Arab
Jamabhiriya, Poland, Zambia; Convention No. 96: Swaziland, Turkey; Convention No. 97: Spain; Convention No. 101:
Netherlands; Convention No. 102: Libyan Arab Jamahiriya, Peru; Convention No. 106: Colombia; Convention No. 107: India,
Pakistan; Convention No. 115: Turkey; Convention No. 118: Libyan Arab Jamahiriya; Convention No. 120: Senegal; Convention
No. 121: Chile, Libyan Arab Jamahiriya; Convention No. 122: Kyrgyzstan; Convention No. 127: Tunisia; Convention No. 128:
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after an interval of either one or two years, according to circumstances. In some instances, the Committee has also
requested the government to supply full particulars to the Conference at its next session in June 2005."" In addition, in
certain cases the Committee has requested governments to furnish detailed reports when simplified reports would
otherwise be due.

36. The observations of the Committee appear in Part II (sections I and II) of this report, together with a list under
each Convention of any direct requests. An index of all observations and direct requests, classified by country, is provided
in Annex VIIL

Practical application

37. The Committee also notes with interest the judicial and administrative decisions on questions of principle
relating to the application of ratified Conventions to which certain countries have referred in their reports. It noted that 49
reports contain information of this kind and thereby shed additional light on the problems raised in these cases by the
practical application of the Conventions in question.

Cases of progress

38. In accordance with its usual practice, the Committee has drawn up a list of the cases in which it has been able to
express its satisfaction at the adoption of necessary changes in a country’s law or practice following comments by the
Committee on the degree of conformity between national law or practice and the provisions of a ratified Convention.
Details concerning the cases in question are to be found in Part II of this report and cover 53 instances in which measures
of this kind have been taken in 35 countries. The full list is as follows:

List of the cases in which the Committee has been able to
express its satisfaction at certain measures taken by the
Governments of the following countries:

State Conventions Nos.

Argentina 81,98

Austria 81

Benin 81,150

Botswana 87,98

Brazil 81

Bulgaria 81

China - Hong Kong Special Administrative Region 160

Comoros 1

Democratic Republic of the Congo 29

France 81,138

France — French Polynesia 63, 129

Gabon 81

Greece 111,150

Guatemala 98, 129

Latvia 81

Lithuania 154

Luxembourg 87

Madagascar 81

Libyan Arab Jamahiriya, Netherlands; Convention No. 130: Libyan Arab Jamahiriya; Convention No. 131: Uruguay; Convention
No. 137: United Republic of Tanzania; Convention No. 140: Guinea; Convention No. 142: Ecuador; Convention No. 144: Guinea,
Pakistan, Slovakia; Convention No. 155: Netherlands; Convention No. 158: Gabon; Convention No. 159: Kyrgyzstan; Convention
No. 162: Uganda; Convention No. 169: Argentina, Bolivia, Fiji, Paraguay, Venezuela; Convention No. 174: Netherlands. Requests
for advanced reports are also contained in a number of direct requests.

10" After the first report, subsequent reports are requested every two years for the priority Conventions and every five years for
other Conventions (doc. GB.258/6/19).

1" Convention No. 29: Sudan; Convention No. 77: Ecuador; Convention No. 78: Ecuador.
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List of the cases in which the Committee has been able to
express its satisfaction at certain measures taken by the
Governments of the following countries:
State Conventions Nos.
Malawi 81
Malta 100
Mauritania 87,98
Morocco 135
Netherlands 98
New Zealand 29,160
Nicaragua 87
Peru 87, 88, 98, 151
Portugal 87
Romania 87
Singapore 98
Slovenia 100
Sudan 98
United Republic of Tanzania 87,98
Turkey 87,98, 118, 158
United Kingdom 98
United Kingdom - Gibraltar 29
Viet Nam 81
Zimbabwe 100

39. Thus, the total number of cases in which the Committee has been led to express its satisfaction with the
progress achieved following its comments has risen to 2,429 since the Committee began listing them in its reports in 1964.

40. In addition, there have been 267 cases in which the Committee has been able to note with interest various
measures that have been taken following its comments with a view to ensuring a fuller application of ratified Conventions.
Details concerning the cases in question are to be found in Part II of this report and in the requests addressed directly to
governments concerned and cover 267 instances in which measures of this kind have been taken concerning 103 countries.
The full list is as follows:

List of the cases in which the Committee has been able to
note with interest various measures taken by the
Governments of the following countries:
State Conventions Nos.
Algeria 150
Angola 81, 138, 182
Argentina 182
Australia 81,98
Austria 138, 182
Azerbaijan 148
Bahamas 100, 138
Bangladesh 81,182
Barbados 138
Belarus 111

12
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List of the cases in which the Committee has been able to
note with interest various measures taken by the
Governments of the following countries: -

State Conventions Nos. =3
Belgium 138, 149 %
Belize 97,138 §
Benin 81, 138, 150, 182
Bolivia 81,129, 138
Botswana 87
Brazil 29, 81,138, 142, 182
Bulgaria 81,100, 111, 182
Burkina Faso 138, 182
Burundi 105, 138
Canada 160, 162
Chile 29, 63, 98, 138, 182
China — Hong Kong Special Administrative Region 81,97, 138, 160
China — Macau Special Administrative Region 81,138
Colombia 81,129, 138, 160
Costa Rica 81, 160, 182
Croatia 81,138
Cuba 150
Cyprus 95,111, 171,172
Czech Republic 87,100
Dominican Republic 29, 81,138, 182
Ecuador 138
Egypt 63, 100, 138
El Salvador 81, 138, 160, 182
Equatorial Guinea 87,103
Fii 8, 85, 87, 98
Finland 81,111, 129, 149, 150, 182
France 42,63, 81,111,182
France - French Guiana 81
France — French Polynesia 81,129
France — New Caledonia 81,129
France — St. Pierre and Miquelon 81
Gabon 81
Germany 81,129
Ghana 182
Greece 81,150
Guatemala 81,129, 138, 144, 160, 182

13
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List of the cases in which the Committee has been able to
note with interest various measures taken by the
Governments of the following countries:

State Conventions Nos.
Honduras 81, 138, 182
Hungary 111, 138, 142
Iceland 111

India 29, 89, 160
Indonesia 98, 138, 182
Ireland 81, 139, 160
Italy 81,182

Japan 100, 138

Jordan 81,138
Kazakhstan 81,138

Kenya 98, 100, 182
Republic of Korea 138, 182

Kuwait 87

Latvia 81, 111, 120, 158
Lebanon 1,17, 98, 182
Lesotho 98, 138, 182
Libyan Arab Jamahiriya 130

Lithuania 111, 159
Luxembourg 100, 111, 150, 182
Madagascar 81,129

Malawi 81,129, 182

Mali 81, 87

Malta 100, 111
Mauritania 14,29, 111, 182
Mauritius 98

Mexico 161, 167, 182
Mongolia 123

Morocco 30, 100, 111, 182
Namibia 111

Netherlands 177

Netherlands - Aruba 101

Nicaragua 13, 87

Nigeria 87

Norway 13, 87,98, 100, 111
Panama 88

Papua New Guinea 100, 138
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List of the cases in which the Committee has been able to
note with interest various measures taken by the

Governments of the following countries: -
State Conventions Nos. 2
Peru 71,81, 87,102 %
Philippines 182 2
Poland 45, 62, 87, 115, 119, 127 ©
Portugal 45, 148, 149, 159, 182
Romania 81, 87,98, 129
Russian Federation 87
Rwanda 135
Sao Tome and Principe 18
Serbia and Montenegro 87
Slovakia 45
Slovenia 136, 138, 139, 162
South Africa 45,100, 111
Spain 45,100, 111, 159
Sri Lanka 87,182
Swaziland 98
Sweden 115
Syrian Arab Republic 138
United Republic of Tanzania 63, 87, 148, 182
Turkey 87,127,182
Ukraine 87
United Kingdom 68, 87, 135, 138, 182
United Kingdom - Guernsey 98
United States 182
Uruguay 148, 182
Venezuela 87,98, 111
Viet Nam 100, 182
Yemen 81
Zimbabwe 45,100

41. All these cases provide an indication of the efforts made by governments to ensure that their national law and
practice are in conformity with the provisions of the ILO Conventions they have ratified.

Role of employers’ and workers’ organizations

42. At each session, the Committee draws the attention of governments to the important role of employers’ and
workers’ organizations in the application of Conventions and Recommendations. Moreover, it highlights the fact that
numerous Conventions require consultation with employers’ and workers’ organizations, or their collaboration in a variety
of measures. The Committee notes that almost all governments have indicated in the reports supplied under articles 19 and
22 of the Constitution the representative organizations of employers and workers to which, in accordance with article 23,
paragraph 2, of the Constitution, they have communicated copies of the reports supplied to the Office. Almost all
governments have indicated the organizations to which they have communicated copies of the information supplied to the
Office on the submission to the competent authorities of the instruments adopted by the Conference.
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Observations made by employers’ and workers’ organizations

43. Since its last session, the Committee has received 533 observations (compared to 297 last year), 70 of which
were communicated by employers’ organizations and 463 by workers’ organizations. The Committee welcomes this
increase, and recalls the importance it attaches to this contribution by employers’ and workers’ organizations to the tasks
of the supervisory bodies, which is essential for the Committee’s evaluation of the application of ratified Conventions in
law and in practice.

44. The majority of observations received (501) relate to the application of ratified Conventions (see Appendix
IIT). ' Thirty-two observations relate to the reports provided by governments under article 19 of the Constitution of the
ILO on the Hours of Work (Industry) Convention, 1919 (No. 1), and the Hours of Work (Commerce and Offices)
Convention, 1930 (No. 30). "

45. The Committee notes that, of the observations received this year, 335 were transmitted directly to the Office,
which, in accordance with the practice established by the Committee, referred them to the governments concerned for
comment. In 198 cases, the governments transmitted the observations with their reports, sometimes adding their own
comments.

46. The Committee also examined a number of other observations by employers’ and workers’ organizations,
consideration of which had been postponed from the last session because the observations of the organizations or the
replies of the governments had arrived just before or just after the session. It has again had to postpone the examination of
a number of observations to its next session, when they were received too close to or even during the Committee’s present
session, in particular to allow reasonable time for the governments concerned to make comments.

47. The Committee notes that in most cases the employers’ and workers’ organizations endeavoured to gather and
present precise elements of law and fact on the application in practice of ratified Conventions. The Committee recalls that
for the purpose of its examination it is important for organizations to give adequate details.

48. The Committee notes that the matters dealt with in these observations have touched on a very wide range of
Conventions. The second part of this report contains most of the comments made by the Committee on cases in which the
comments raised matters relating to the application of ratified Conventions. Where appropriate, other comments are
examined in requests addressed directly to the governments.

Submission of Conventions and Recommendations
to the competent authorities
(article 19, paragraphs 5, 6 and 7, of the Constitution)

49. In accordance with its terms of reference, the Committee this year examined the following information supplied
by the governments of member States pursuant to article 19 of the Constitution of the International Labour Organization:

(a) information on the steps taken to submit to the competent authorities the instruments adopted by the Conference at
its 90th Session (2002) (Protocol of 2002, Recommendations Nos. 193 and 194);

(b) information on the steps taken to submit to the competent authorities the Seafarers’ Identity Documents (Revised)
Convention, 2003 (No. 185), adopted by the Conference at its 91st Session (2001);

(c) additional information on the steps taken to submit to the competent authorities the instruments adopted by the
Conference from its 31st Session (1948) to its 90th Session (2002) (Conventions Nos. 87 to 184, Recommendations
Nos. 83 to 194 and the Protocols);

(d) replies to the observations and direct requests made by the Committee at its previous session (November-December
2003).

50. The table in Appendix IV of Part Two of this report shows the position of each member State on the basis of
the information supplied by governments regarding the obligation to submit the instruments adopted by the Conference to
the competent authorities. Appendix V shows the overall situation with regard to the instruments adopted since the S1st
Session (June 1967) of the Conference. Appendix VI contains a summary indicating, where the information has been
provided, the name of the competent authority to which the instruments adopted by the Conference at its 90th and 91st
Sessions (June 2002 and 2003) were submitted and the date of submission.

90th Session

51. The instruments adopted at the 90th Session (June 2002) of the Conference were to be submitted to the
competent authorities within one year or, under exceptional circumstances, within 18 months of the closure of the session,
that is before 20 June 2003 and 20 December 2003, respectively. The Committee notes with interest the information on
submission of these instruments to the competent authorities provided by the following 29 States, in addition to those

2 Information on observations made by employers’ and workers’ organizations on the application of Conventions received
during the current year is available on the ILO web site: http://webfusion.ilo.org/public/db/standards/normes/appl/index.cfm .

13 See the report in Part I1I(1B) regarding the General Survey.
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mentioned in the last report: Albania, Australia, Austria, Barbados, Belgium, Cyprus, Czech Republic, El Salvador,
Eritrea, France, Greece, Guatemala, Hungary, India, Indonesia, Israel, Jordan, Mauritania, Republic of Moldova,
Morocco, Niger, Nigeria, Norway, Panama, Qatar, San Marino, South Africa, Switzerland and United States. The
Protocol of 2002 has received three ratifications.

91st Session

52. The Seafarers’ Identity Documents (Revised) Convention, 2003 (No. 185), adopted at the 91st Session (2003)
of the Conference was to be submitted to the competent authorities within one year or, under exceptional circumstances,
within 18 months of the closure of the session of the Conference, that is before 19 June 2004 and 19 December 2004,
respectively. The following 59 governments have provided information on the steps taken with a view to the submission
of Convention No. 185 to the authorities which they consider competent: Barbados, Belarus, Benin, Bulgaria, China,
Costa Rica, Czech Republic, Denmark, Dominican Republic, Egypt, Eritrea, Finland, France, Germany, Greece,
Guatemala, Honduras, India, Indonesia, Islamic Republic of Iran, Italy, Japan, Jordan, Kenya, Kuwait, Lebanon,
Lithuania, Luxembourg, Malaysia, Mauritania, Mauritius, Republic of Moldova, Morocco, Myanmar, New
Zealand, Nicaragua, Niger, Nigeria, Norway, Oman, Philippines, Poland, Qatar, Romania, Saint Kitts and Nevis,
San Marino, Saudi Arabia, Slovakia, Slovenia, South Africa, Suriname, Switzerland, Syrian Arab Republic,
Trinidad and Tobago, Tunisia, Turkey, United Arab Emirates, United Kingdom and Zimbabwe. Convention
No. 185, which has received three ratifications, will enter into force on 9 February 2005.

Noted improvements

53. The Committee welcomes the special efforts made by the following governments: Guatemala, Morocco,
Nigeria and South Africa.

General aspects

54. The Committee has noted the discussions under way in the Governing Body to consider revision of the 1980
Memorandum in order to assist governments and the social partners to discharge the obligations set forth in article 19 of
the Constitution and to facilitate the transmission by governments of the information requested along uniform lines.

55. Since it was last revised by the Governing Body in 1980, the Memorandum concerning the obligation to submit
Conventions and Recommendations to the competent authorities has allowed the Committee to examine the information it
needs in order to assess the efforts that governments have made to fulfil this essential constitutional obligation. The
Committee has accordingly underlined the importance of transmitting information to parliamentary bodies, the most
widely used procedure for deciding on the ratification of Conventions and Protocols or the implementation of
Recommendations at national level.

56. The Committee has always stressed, as has the Conference Committee, that in order to promote the
Organization’s objectives it is important to ensure that national parliaments are regularly and thoroughly informed of the
instruments adopted by the Conference.

57. The Committee notes with satisfaction that, for the 112 States that have already ratified the Tripartite
Consultation (International Labour Standards) Convention, 1976 (No. 144), effective consultations should be held at
national level on the proposals put to parliaments at the time of submission of the instruments adopted by the Conference.
The effectiveness of consultations presupposes that the representatives of employers and of workers have at their disposal,
sufficiently in advance, all the elements they need to reach their opinions before the government comes to its final
decision.

58. The Committee hopes that the revision of the Memorandum will enable the obligation of submission to be
better understood and help to remedy the serious cases of delay in submission mentioned in paragraphs 14 and 15.

Comments of the Committee and replies from governments

59. As in its previous reports, the Committee makes individual observations, in section III of Part Two of this
report, on the points that should be brought to the special attention of governments. In addition, requests for additional
information on other points have been addressed directly to a number of countries (see the list at the end of section III).

60. The Committee hopes that the comments it is addressing this year to 132 governments will enable them better
to discharge the constitutional obligation of submission and thus to contribute to the promotion of the standards adopted
by the Conference and the ratification of recent Conventions. As the Committee has noted before, it is important that
governments should send the information and documents requested by the questionnaire at the end of the Memorandum.
The Committee must receive, for examination, a summary or a copy of the documents by which the instruments have been
submitted to the parliamentary bodies, together with the proposals as to the action to be taken on them. The obligation of
submission is discharged only once the instruments adopted by the Conference have been submitted to Parliament and the
relevant information has been supplied to the ILO.

Special problems

61. The Committee regrets that the governments of the following 14 countries have supplied no information
showing that the instruments adopted by the Conference at the last seven or more sessions (from the 84th to the 90th) have
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indeed been submitted to the competent authorities: Afghanistan, Armenia, Cambodia, Djibouti, Guinea, Haiti, Lao
People’s Democratic Republic, Latvia, Sao Tome and Principe, Sierra Leone, Solomon Islands, Somalia,
Turkmenistan and Uzbekistan.

62. In response to the call made by the Director-General for the highest priority to be given to the ratification of the
Worst Forms of Child Labour Convention, 1999 (No. 182), some governments were particularly prompt in sending
information on the steps taken with a view to the submission of this instrument, adopted by the Conference on 17 June
1999 at its 87th Session. Fifteen States have not yet submitted the instruments of 1999 to the competent authorities
(Convention No. 182 has received 150 ratifications). The Committee remains concerned about some States which,
although they have ratified Convention No. 182, have built up a very significant backlog in the submission to the
competent authorities of the instruments adopted by the Conference. These countries (Belize, Bolivia, Bosnia and
Herzegovina, Cameroon, Central African Republic, Comoros, Congo, Dominica, Grenada, Guinea-Bissau,
Kazakhstan, Kyrgyzstan, Madagascar, Mali, Saint Lucia, Senegal) were mentioned in previous reports.

63. The Committee considers this situation to be a matter of extreme concern. Indeed, there is a danger that some of
these countries may find it very difficult, or even impossible, to bring themselves up to date. Furthermore, neither the
legislative authorities nor public opinion in these countries are regularly informed of the existence of new instruments as
they are adopted by the Conference, which defeats the real purpose of the obligation of submission, as explained in the
preceding paragraphs.

64. The Committee reminds governments that they may seek technical assistance from the ILO, particularly
through the standards specialists in the field and the relevant branches of the Office. It particularly urges those
governments with long-standing non-compliance to utilize this facility to assist them in discharging their obligations under
article 19 of the Constitution.

Instruments chosen for reports under
article 19 of the Constitution

65. In accordance with the decisions taken by the Governing Body, governments were requested to supply reports
under article 19 of the ILO Constitution on the Hours of Work (Industry) Convention, 1919 (No. 1), and the Hours of
Work (Commerce and Offices) Convention, 1930 (No. 30).

66. A total of 272 reports were requested and 143 received.' This represents 52.57 per cent of the reports
requested.

67. The Committee notes with regret that, for the past five years, none of the reports on unratified Conventions and
Recommendations requested under article 19 of the ILO Constitution has been received from the following 25 countries:
Afghanistan, Bosnia and Herzegovina, Cameroon, Congo, Democratic Republic of the Congo, Dominican Republic,
Guinea, Guyana, Kazakhstan, Kyrgyzstan, Liberia, Mali, Mongolia, Saint Vincent and the Grenadines, Sao Tome
and Principe, Sierra Leone, Slovakia, Solomon Islands, Tajikistan, The former Yugoslav Republic of Macedonia,
Togo, Turkmenistan, Uganda, Uzbekistan, and Zambia.

68. The Committee urges governments once again to provide the reports requested so that its General Surveys can
be as comprehensive as possible.

69. Part Three of this report (issued separately as Report III (Part 1B)) contains the General Survey on hours of
work. In accordance with the practice followed in previous years, the survey has been prepared on the basis of a
preliminary examination by a working party comprising three persons appointed by the Committee from among its
members.

4 1LO: Report III (Part 1B), ILC, 93rd Session, 2005.
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Ill. Collaboration with other international
organizations and functions relating
to other international instruments

A. Cooperation in the field of standards with the
United Nations, the specialized agencies and
other international organizations

70. In the context of collaboration with other international organizations on questions concerning supervision of the
application of international instruments relating to subjects of common interest, in a new procedure inaugurated this year,
the United Nations, certain specialized agencies and other intergovernmental organizations with which the ILO has
entered into special arrangements for this purpose, are being asked whether they have information on how Conventions
are being applied. The list of the Conventions concerned and the international organizations that were consulted is as
follows:

the Indigenous and Tribal Populations Convention, 1957 (No. 107), to the United Nations Food and Agriculture
Organization (FAO), the Inter-American Indian Institute of the Organization of American States, the United Nations,
the United Nations Office of the High Commissioner for Human Rights, the United Nations Educational, Scientific
and Cultural Organization (UNESCO) and the World Health Organization (WHO);

the Radiation Protection Convention, 1960 (No. 115), to the International Atomic Energy Agency;

the Social Policy (Basic Aims and Standards) Convention, 1962 (No. 117), to FAO, the United Nations, the United
Nations Office of the High Commissioner for Human Rights and UNESCO;

O the Prevention of Accidents (Seafarers) Convention, 1970 (No. 134), and the Merchant Shipping (Minimum
Standards) Convention, 1976 (No. 147), to the International Maritime Organization (IMO);

O  the Rural Workers’ Organisations Convention, 1975 (No. 141), to FAO, the United Nations and the United Nations

Office of the High Commissioner for Human Rights;

the Human Resources Development Convention, 1975 (No. 142), to UNESCO;

0 the Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143), to the United Nations, United

Nations Office of the High Commissioner for Human Rights, UNESCO and WHO;

the Nursing Personnel Convention, 1977 (No. 149), to WHO;

O  the Indigenous and Tribal Peoples Convention, 1989 (No. 169), to FAO, the Inter-American Indian Institute of the

Organization of American States, the United Nations, the United Nations Office of the High Commissioner for
Human Rights, UNESCO and WHO.

B. United Nations treaties concerning
human rights

71. The Office regularly sends written reports and submits oral information, in accordance with existing
arrangements with each one of them, to the various bodies responsible for the application of United Nations Conventions
that are relevant to the ILO’s mandate. These bodies constitute the supervisory machinery established by the United

(|

O

19

b=
o
o
)
o
©
S
@
<
[

O




GENERAL REPORT

Nations to examine the reports that governments are required to submit at regular intervals on each of the United Nations
instruments that they have ratified. Since the Committee’s last meeting, activities have been undertaken in relation to the
bodies responsible for supervising the application of the following instruments:

O the International Covenant on Economic, Social and Cultural Rights (three sessions);

the International Covenant on Civil and Political Rights (two sessions);

the International Convention on the Elimination of All Forms of Discrimination against Women (three sessions);
the International Convention on the Elimination of All Forms of Racial Discrimination (two sessions);

the Convention on the Rights of the Child (three sessions).

72. The Office has established a good working relationship with all these committees, and each of them regularly
refers to information provided by the ILO and recommends the ratification of appropriate ILO Conventions or measures to
apply them more fully. The Committee of Experts met the United Nations Committee on Economic, Social and Cultural
Rights before its 2003 session, and a similar meeting took place on 25 November 2004.

O
O
O
O

73. The Office has had a series of meetings with the newly established United Nations treaty body created to
monitor the implementation of the International Convention on the Protection of the Rights of all Migrants Workers and
Members of their Families, which recently received the ratifications necessary to enter into force. This United Nations
Convention assigns a prominent role to the ILO in examining government reports, which are due to begin arriving in
2005.

74. The Office was also represented at the 16th Meeting (June 2004) of Chairpersons of the United Nations treaty
bodies to discuss closer cooperation between these bodies and the ILO and, in particular, how the treaty bodies could
make better use of the detailed information provided in the ILO reports.

C. European treaties

European Code of Social Security and its Protocol

75. In accordance with the supervisory procedure established under article 74(4) of the Code, and the arrangements
made between the ILO and the Council of Europe, the Committee of Experts examined 19 reports on the application of the
European Code of Social Security and, as appropriate, its Protocol. It noted that the State parties to the Code and the
Protocol continue in large measure to apply them. At the sitting in which the Committee examined the reports on the
European Code of Social Security and its Protocol, the Council of Europe was represented by Ms. Michelle Akip. The
conclusions of the Committee regarding these reports will be sent to the Council of Europe. Estonia and Slovenia ratified
the Code in February and May 2004, respectively.

76. In addition, representatives of the ILO took part as technical advisers in the meeting of the Committee of
Experts on Standard-setting Instruments in the field of social security held in Limassol (Cyprus) in May 2004, to examine
the application of these instruments on the basis of the conclusions of the Committee of Experts. The Committee of
Experts on Standard-setting Instruments endorsed the conclusions of the Committee of Experts. Joint missions with the
Council of Europe were also carried out in the following countries: Hungary (May 2004), Lithuania (April 2004),
Republic of Moldova (November 2004), Netherlands (May 2004) and Spain (March 2004).

European Social Charter

77. In accordance with article 26 of the European Social Charter, the ILO participates in an advisory capacity in the
sessions of the Committee of Independent Experts responsible for supervising the application of the Charter. Since the last
session of the Committee, Andorra, Armenia, Azerbaijan and Belgium have ratified the European Social Charter
(Revised) and Hungary has ratified the Protocol amending the Social Charter.

D. Matters relating to human rights

78. Interest in international labour standards continues to increase outside the ILO and there is a growing
conviction in other international organizations that sustainable economic development cannot take place without careful
attention to the situation of workers, particularly in an economy undergoing the effects of globalization.

79. The Committee recalls that the Governing Body decided, at its March-April 1995 session, to collect
information on the ratification situation of the ILO Conventions dealing with fundamental human rights (Conventions
Nos. 29 and 105, 87 and 98, 100 and 111, and 138 and 182, the last having been added after its adoption in 1999) and, at
its subsequent sessions, examined reports collating the replies of member States to the Director-General’s letter calling for
their universal ratification. The Governing Body has also examined reports of the Office’s assistance to the member States
for the ratification and application of these instruments. The campaign has been a great success, with more than 440 new
ratifications or confirmations of ratifications previously applicable, undertaken by 158 countries. To date, of the
Organization’s 177 member States, 104 countries (five more than a year ago) have ratified the eight fundamental
Conventions, 29 have ratified seven, and increasing numbers of States continue to deposit ratifications of these
instruments. Among the eight fundamental Conventions, the Worst Forms of Child Labour Convention, 1999 (No. 182),
has now acquired 150 ratifications, attaining the fastest ratification pace of any ILO Convention in its history, while the
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Minimum Age Convention, 1973 (No. 138), also continues to be ratified at a rapid pace and approaches the levels of
ratification of the other fundamental Conventions. The campaign continues, and detailed periodic reports are submitted to
the Governing Body each year.

80. The Committee also notes that the ILO has participated in the sessions of the United Nations Permanent Forum
on Indigenous Issues (third session in May 2004) and in a UNESCO World Forum on Human Rights (2004), in addition to
its regular attendance at meetings of the UN Commission on Human Rights and its subsidiary bodies.

* %k 3k

81. Lastly, the Committee would like to express its appreciation for the invaluable assistance again rendered to it
by the officials of the Office, whose competence and devotion to duty make it possible for the Committee to accomplish
its increasingly voluminous and complex task in a limited period of time.

Geneva, 10 December 2004. (Signed) Robyn Layton, QC,
Chairperson.

A. Al-Fuzaie,
Reporter.
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Appendix to the General Report

Composition of the Committee of Experts on the
Application of Conventions and Recommendations

Mr. Anwar Ahmad Rashed AL-FUZAIE (Kuwait),

Professor of Private Law of the University of Kuwait; attorney; member of the International Court of Arbitration of
the International Chamber of Commerce (ICC); member of the Administrative Board of the Centre of Arbitration of
the Chamber of Commerce and Industry of Kuwait; former Director of Legal Affairs of the Municipality of Kuwait;
former Adviser to the Embassy of Kuwait (Paris).

Ms. Janice R. BELLACE (United States),

Associate Provost, University of Pennsylvania and Samuel Blank Professor and Professor of Legal Studies and
Management of the Wharton School, University of Pennsylvania; Vice-Chairman and Founding President,
Singapore Management University; Senior Editor, Comparative Labor Law and Policy Journal; member of the
Executive Board of the International Industrial Relations Association; member of the Executive Board of the US
branch of the International Society of Labor Law and Social Security; member of the Public Review Board of the
United Automobile, Aerospace and Agricultural Implements Workers’ Union; former Secretary of the Section on
Labor Law, American Bar Association.

Mr. Prafullachandra Natvarlal BHAGWATI (India),

Former Chief Justice of India; former Chief Justice of the High Court of Gujarat; former Chairman, Legal Aid
Committee and Judicial Reforms Committee, Government of Gujarat; former Chairman, Committee on Juridicare,
Government of India; former Chairman of the Committee appointed by the Government of India for implementing
legal aid schemes in the country; member of the International Committee on Human Rights of the International Law
Association; member of the Editorial Committee of Reports of the Commonwealth; Chairman of the Advisory Board
of the Centre for Independence of Judges and Lawyers of the International Commission of Jurists, Geneva; Vice-
President of “El Taller”; former Chairman of the Standing Independent Group for scrutinizing and monitoring mega-
power projects in India; Chairman of the United Nations Human Rights Committee; former member of the
International Panel of Eminent Persons for investigating causes of genocide in Rwanda by the OAU; Regional
Adviser to the High Commissioner for Human Rights for the Asia-Pacific Region; member of the International
Advisory Council of the World Bank for Legal and Judicial Reform; Fellow of the American Academy of Arts and
Sciences; honorary member of the Bar of the City of New York.

Mr. Michael Halton CHEADLE (South Africa),

Professor of Labour Law at the University of Cape Town; former Chief Counsel of the Congress of South African
Trade Unions; former Special Adviser to the Labour Minister; former Convener of the Task Team to draft the South
African Labour Relations Act.

Ms. Laura COX, QC (United Kingdom),

Justice of the High Court, Queen’s Bench Division; LL B, LL M of the University of London; previously a Barrister
specializing in employment law, discrimination and human rights; Head of Cloisters Chambers, Temple
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(1995-2002); Chairperson of the Bar Council Sex Discrimination Committee (1995-99) and Equal Opportunities
Committee (1999-2002); Bencher of the Inner Temple; member of the Independent Human Rights Organization
Justice (former Council member) and one of the founding Lawyers of Liberty (the National Council for Civil
Liberties); previously a Vice-President of the Institute of Employment Rights and member of the Panel of Experts
advising the Cambridge University Independent Review of Discrimination Legislation; currently Chairperson of the
Board of INTERIGHTS, the International Centre for the Legal Protection of Human Rights and Chairperson of the
Equal Treatment Advisory Committee of the Judicial Studies Board.

Ms. Blanca Ruth ESPONDA ESPINOSA (Mexico),

Doctor of Law; Professor of International Public Law at the Law Faculty of the National Autonomous University of
Mexico; Vice-President of the Regional Council of IPPF/WHR; former President of the Senate of the Republic
(1989) and of the Foreign Relations Committee; former President of the Population and Development Committee of
the Chamber of Deputies and member of the Labour and Social Security Committee; former President of the Inter-
American Parliamentary Group on Population and Development and former Vice-President of the Global Forum of
Spiritual and Parliamentary Leaders; member of the National Federation of Lawyers and of the Lawyers’ Forum of
Mexico; recipient of the award for Juridical Merit “the Lawyer of the Year (1993)”; former Director-General of the
National Institute for Labour Studies; former Commissioner of the National Migration Institute and former editor of
the Mexican Labour Review.

Ms. Robyn A. LAYTON, QC (Australia),

LL B., LL M., Barrister-at-Law; former Judge and Deputy President of the South Australian Industrial Court and
Commission; former Deputy President of the Federal Administrative Appeals Tribunal; Chairperson of the Human
Rights Committee of the Law Society of South Australia; former Director, National Rail Corporation; former
Commissioner on the Health Insurance Commission; former Chairperson of the Australian Health Ethics Committee
of the National Health and Medical Research Council; former Honorary Solicitor for the South Australian Council
for Civil Liberties; former Solicitor for the Central Aboriginal Land Council;, former Chairman of the South
Australian Sex Discrimination Board.

Mr. Pierre LYON-CAEN (France),

Honorary Advocate-General, Court of Cassation (Social Division); President, Journalists Arbitration Commissions;
Former Deputy Director, Office of the Minister of Justice; Graduate of the Ecole Nationale de la Magistrature.

Mr. Sergey Petrovitch MAVRIN (Russian Federation),

Professor of Labour Law (Law Faculty of the St. Petersburg State University); Doctor of Law; Chief of the Labour
Law Department; former Director of the Interregional Association of Law Schools; Expert of the Labour Committee
of the State Duma and Regional Legislative Assembly of St. Petersburg.

Mr. Cassio MESQUITA BARROS (Brazil),

Barrister-at-Law specializing in labour relations (Sdo Paulo); Titular Professor of Labour Law at the Law School of
the public University of S&o Paulo and the Law School of the private Pontifical Catholic University of Sdo Paulo;
President of the Arcadas Support Foundation for the Faculty of Law of the University of Sdo Paulo; Founder and
President of the Centre for the Study of International Labour Standards of the University of Sdo Paulo; Professor
honoris causa of the ICA University of Peru and the University Constantin Brancusi (Romania); Academic Adviser,
San Martin de Porres University (Lima); honorary member of the Association of Labour Lawyers (Sdo Paulo);
Honorary President of the “Asociacion Iberoamericana de Derecho del Trabajo y Seguridad Social” (Buenos Aires,
Argentina); Honorary President of the “Academia Nacional do Direito do Trabalho” (Rio de Janeiro); member of the
International Academy of Law and Economy (Sdo Paulo); titular member of the “Academia Iberoamericana de
Derecho del Trabajo y de la Seguridad Social” (based in Madrid); member of the National Commission on Labour
Law and Labour Relations for Labour Reform.

Ms. Angelika NUSSBERGER (Germany),

Doctor of Law; Ordinary Professor of Law at the University of Cologne; Legal Adviser in the Directorate General of
Social Cohesion (DG III) of the Council of Europe (2001-02).

Mr. Benjamin Obi NWABUEZE (Nigeria),

LL D (London); Hon. LL D (University of Nigeria); Senior Advocate of Nigeria; Laureate of the Nigerian National
Order of Merit; former Professor of Law at the University of Nigeria; former Professor and Dean of the Faculty of
Law at the University of Zambia; former member of the Governing Council, Nigerian Institute of International
Affairs; Fellow of the Nigerian Institute of Advanced Legal Studies; former member, Council of Legal Education;
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former Minister of Education for Nigeria; former Constitutional Adviser to the Government of Kenya (1992),
Ethiopia (1992) and Zambia (1993); Honourable Fellow of four higher educational institutions in Nigeria;
International Intellectual of the Year for the year 2001.

Mr. Miguel RODRIGUEZ PINERO Y BRAVO FERRER (Spain),

Doctor of Law; President of the Second Section of the Council of State (Legal, Labour and Social Matters);
Professor of Labour Law; Doctor honoris causa of the University of Ferrara (Italy) and the University of Huelva
(Spain); President Emeritus of the Constitutional Court; member of the European Academy of Labour Law, the
Ibero-American Academy of Labour Law, the Andalusian Academy of Social Sciences and the Environment, and
the European Institute of Social Security; Director of the review Relaciones Laborales; President of the SIGLO XXI
Club; recipient of the gold medallion of the University of Huelva; former President of the National Advisory
Commission on Collective Agreements and President of the Andalusian Industrial Relations Council; former Dean
of the Faculty of Law of the University of Seville; former Director of the University College of La Rabida; former
President of the Spanish Association of Labour Law and Social Security.

Mr. Amadou SO (Senegal),

Honorary President of the Council of State; former member of the Constitutional Council; former President of the
Social and Administrative Section of the Supreme Court; former Secretary-General of the Supreme Court; former
Councillor of the Supreme Court; former President of the Social Chamber of the Court of Appeal; former Director of
Judicial Services; former Councillor of the Court of Appeal; former President of the Dakar Labour Court; former
Auditor of the Supreme Court; former Inspector of Railways.

Mr. Budislav VUKAS (Croatia),

Professor of Public International Law at the University of Zagreb, Faculty of Law; Vice-President of the
International Tribunal for the Law of the Sea; member of the Institute of International Law; member of the
Permanent Court of Arbitration; member of the OSCE Court of Conciliation and Arbitration; member of the
International Council of Environmental Law; member of the Commission on Environmental Law of the International
Union for Conservation of Nature and Natural Resources.

Mr. Yozo YOKOTA (Japan),
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Professor, Chuo Law School; Special Adviser to the Rector, United Nations University; Member of the UN Sub-
Commission on the Promotion and Protection of Human Rights.
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Observations concerning particular
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I. Observations concerning reports
on ratified Conventions
(articles 22 and 35, paragraphs 6 and 8,
of the Constitution)
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General Observations

Afghanistan

The Committee notes with regret that, for the eighth year in succession, the reports due have not been received.
While taking note of the ongoing transitional process of reconstruction of the country and rebuilding of national
institutions, it hopes that appropriate measures will be taken to ensure application of the ratified Conventions as soon as
the circumstances so permit.

Antigua and Barbuda

The Committee notes that, for the second year in succession, the reports due have not been received. It trusts that the
Government will in future discharge its obligation to supply the reports due on the application of ratified Conventions, in
accordance with its constitutional obligations and, if necessary, requesting appropriate assistance from the Office.

Armenia

The Committee notes with regret that, for the tenth year in succession, the reports due have not been received. It also
notes with regret that the first report due since 1995 on Convention No. 111 has not been received; nor have the first
reports due since 1996 on Conventions Nos. 100, 122, 135 and 151; nor the first report due since 1998 on Convention
No. 174; nor has the first report due since 2001 on Convention No. 176. The Committee trusts that the Government will
not fail in future to discharge its obligation to supply the reports due on the application of ratified Conventions, in
accordance with its constitutional obligations and, if necessary, requesting appropriate assistance from the Office.

Azerbaijan

The Committee notes that the first reports due since 2002 on Conventions Nos. 81 and 129 have not been received. It
trusts that the Government will not fail in future to discharge its obligation to supply the reports due on the application of
ratified Conventions, in accordance with its constitutional obligations and, if necessary, requesting appropriate assistance
from the Office.

Bahamas

The Committee notes that the first report due since 2003 on Convention No. 147 has not been received. It trusts that
the Government will not fail in future to discharge its obligation to supply the report due on the application of this
Convention, in accordance with its constitutional obligations and, if necessary, requesting appropriate assistance from the
Office.
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Bosnia and Herzegovina

The Committee notes that the first report due since 2002 on Convention No. 105 has not been received; nor has the
first report due since 2003 on Convention No. 182. The Committee trusts that the Government will not fail in future to
discharge its obligation to supply the reports due on the application of this Convention, in accordance with its
constitutional obligations and, if necessary, requesting appropriate assistance from the Office.

Chad

The Committee notes that the first reports due since 2002 on Conventions Nos. 132 and 182 have not been received.
It trusts that the Government will not fail in future to discharge its obligation to supply the reports due on the application
of ratified Conventions, in accordance with its constitutional obligations and, if necessary, requesting appropriate
assistance from the Office.

Denmark

Greenland

The Committee notes that, for the second year in succession, the reports due have not been received. It trusts that the
Government will in future discharge its obligation to supply the reports due on the application of ratified Conventions, in
accordance with its constitutional obligations and, if necessary, requesting appropriate assistance from the Office.

Dominica

The Committee notes that the first report due since 2003 on Convention No. 182 has not been received. It trusts that
the Government will not fail in future to discharge its obligation to supply the report on the application of this Convention,
in accordance with its constitutional obligations and, if necessary, requesting appropriate assistance from the Office.

Equatorial Guinea

The Committee notes that the first reports due since 1998 on Conventions Nos. 68 and 92 have not been received;
nor has the first report due since 2003 on Convention No. 182. The Committee trusts that the Government will not fail in
future to discharge its obligation to supply reports on the application of ratified Conventions, in accordance with its
constitutional obligations and, if necessary, requesting appropriate assistance from the Office.

France

French Southern and Antarctic Territories

The Committee reverts to the content of its previous comments on the enforcement of maritime labour Conventions
for vessels registered in these Territories. This includes a general observation requesting the Government to forward a
copy of the report to which it referred concerning the conditions of employment for foreign seafarers on vessels registered
in the French Southern and Antarctic Territories (TAAF). The Committee renews its request for the Government to
forward the report(s) and any subsequent documents relating thereto.

It recalls that the enabling texts concerning the system of maritime labour inspection (Law 96-151 of 26.2.96 and
Decree 99-489 of 7.6.99) were promulgated pursuant to the Labour Code and only apply to vessels on the first register. In
considering the extraterritorial status of the Kerguelen Register with regard to the European Union, the Committee
likewise recalls that the national legislation applicable to vessels registered in the TAAF — where a majority of the
seafarers are non-EU citizens — is the Overseas Labour Code (CTOM), and not the Labour Code (applicable in France and
other overseas territories) which contains special provisions concerning seafarers and a chapter on the special régime of
the Merchant Marine.

While the Government has evoked the possibility that maritime labour inspection pursuant to the aforementioned
texts could be extended to the TAAF following the recent ratification of the Labour Inspection (Seafarers) Convention,
1996 (No. 178), the Committee requests the Government to clarify how, when and by whom international maritime labour
standards for vessels registered in the TAAF are monitored, and to provide reports of inspections, as previously requested
by this Committee, but which have never been provided for the TAAF.

In addition, the Committee recalls that the maritime labour inspection service referred to above has been in the
creation phase for over three years (since September 2001) and requests clarification as to when it is to become
operational and to what extent, if any, its territorial jurisdiction will extend to the TAAF.

[The Government is asked to supply detailed reports in 2006 on the following Conventions: Nos. 9, 16, 22, 23, 58,
68,73, 74,108, 133.]
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Gambia

The Committee notes that the first reports due since 2002 on Conventions Nos. 29, 105 and 138 have not been
received; nor has the first report due since 2003 on Convention No. 182. The Committee trusts that the Government will
not fail in future to discharge its obligation to supply the reports due on the application of ratified Conventions, in
accordance with its constitutional obligations and, if necessary, requesting appropriate assistance from the Office.

Grenada

The Committee notes that, for the second year in succession, the reports due have not been received. It trusts that the
Government will in future discharge its obligation to supply the reports due on the application of ratified Conventions, in
accordance with its constitutional obligations and, if necessary, requesting appropriate assistance from the Office.

Haiti

The Committee notes with regret that, for the fourth year in succession, the reports due have not been received. It
trusts that the Government will in future discharge its obligation to supply the reports due on the application of ratified
Conventions, in accordance with its constitutional obligations and, if necessary, requesting appropriate assistance from the
Office.

Iraq

The Committee notes that, for the second year in succession, the reports due have not been received. It also notes
that the first reports due since 2003 on Conventions Nos. 172 and 182 have not been received. While taking note of the
process of reconstruction of the country and rebuilding of national institutions, as well as the underlying climate of
violence, the Committee hopes that appropriate measures will be taken by the Government to discharge its obligation to
supply the reports due on the application of ratified Conventions, in accordance with its constitutional obligations and, if
necessary, requesting appropriate assistance from the Office.

Kiribati
The Committee notes that, for the second year in succession, the reports due have not been received. It also notes
that the first reports due since 2003 on Conventions Nos. 29 and 105 have not been received. It trusts that the Government

will not fail in future to discharge its obligation to supply the reports due on the application of ratified Conventions, in
accordance with its constitutional obligations and, if necessary, requesting appropriate assistance from the Office.

Kyrgyzstan

The Committee notes that the first report due since 1995 on Convention No. 133 has not been received; nor the first
report due since 2001 on Convention No. 105; nor has the first report due since 2002 on Convention No. 81. The
Committee trusts that the Government will not fail in future to discharge its obligation to supply the reports due on the
application of ratified Conventions, in accordance with its constitutional obligations and, if necessary, requesting
appropriate assistance from the Office.

Lesotho

The Committee notes that the first reports due since 2003 on Conventions Nos. 105 and 150 have not been received.
It trusts that the Government will not fail in future to discharge its obligation to supply the reports due on the application
of ratified Conventions, in accordance with its constitutional obligations and, if necessary, requesting appropriate
assistance from the Office.

Liberia

The Committee notes with regret that, for the fifth year in succession, the reports due have not been received. The
Committee, once again noting the evolution of the national situation, nevertheless notes with regret that the first report due
since 1992 on Convention No. 133 has not been received. It trusts that the Government will not fail in future to discharge
its obligation to supply the reports due on the application of ratified Conventions, in accordance with its constitutional
obligations and, if necessary, requesting appropriate assistance from the Office.

Madagascar

The Committee notes that the first report due since 2003 on Convention No. 182 has not been received. It trusts that
the Government will not fail in future to discharge its obligation to supply the report due on the application of ratified
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Conventions, in accordance with its constitutional obligations and, if necessary, requesting appropriate assistance from the
Office.

Pakistan

The Committee notes that the first reports due since 2003 on Conventions Nos. 100 and 182 have not been received.
It trusts that the Government will not fail in future to discharge its obligation to supply the reports due on the application
of ratified Conventions, in accordance with its constitutional obligations and, if necessary, requesting appropriate
assistance from the Office.

Paraguay

The Committee notes that, for the second year in succession, the reports due have not been received. It also notes
that the first report due since 2003 on Convention No. 182 has not been received. It trusts that the Government will not fail
in future to discharge its obligation to supply the report due on the application of ratified Conventions, in accordance with
its constitutional obligations and, if necessary, requesting appropriate assistance from the Office.

Saint Kitts and Nevis

The Committee notes with regret that the first reports due since 2002 on Conventions Nos. 87, 98 and 100 have not
been received. It trusts that the Government will not fail in future to discharge its obligation to supply the reports due on
the application of ratified Conventions, in accordance with its constitutional obligations and, if necessary, requesting
appropriate assistance from the Office.

Saint Lucia

The Committee notes with regret that the first reports due since 2002 on Conventions Nos. 154, 158 and 182 have
not been received. It trusts that the Government will not fail in future to discharge its obligation to supply the reports due
on the application of ratified Conventions, in accordance with its constitutional obligations and, if necessary, requesting
appropriate assistance from the Office.

Serbia and Montenegro

The Committee notes that the first reports due since 2003 on Conventions Nos. 24, 25, 27, 102, 113, 114 and 156
have not been received. It trusts that the Government will not fail in future to discharge its obligation to supply the reports
due on the application of ratified Conventions, in accordance with its constitutional obligations and, if necessary,
requesting appropriate assistance from the Office.

Solomon Islands

The Committee notes with regret that, for the seventh year in succession, the reports due have not been received. It
trusts that the Government will not fail in future to discharge its obligation to supply the reports due on the application of
ratified Conventions, in accordance with its constitutional obligations and, if necessary, requesting appropriate assistance
from the Office.

Somalia

The Committee notes with regret that the reports due have not been received. While taking note of the national
situation, it hopes that appropriate measures will be taken to ensure application of ratified Conventions as soon as
circumstances so permit.

Tajikistan

The Committee notes with regret that, for the fourth year in succession, the reports due have not been received. It
also notes with regret that the first report due since 2001 on Convention No. 105 has not been received. The Committee
trusts that the Government will not fail in future to discharge its obligation to supply the reports due on the application of

ratified Conventions, in accordance with its constitutional obligations and, if necessary, requesting appropriate assistance
from the Office.
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United Republic of Tanzania

Zanzibar

The Committee notes that, for the second year in succession, the reports due have not been received. It trusts that the
Government will in future discharge its obligation to supply the reports due on the application of ratified Conventions, in
accordance with its constitutional obligations and, if necessary, requesting appropriate assistance from the Office.

The former Yugoslav Republic of Macedonia

The Committee notes with regret that, for the seventh year in succession, the reports due have not been received. It
however notes that, at the Government’s request, technical assistance was provided in 2004 with the aim of addressing the
various issues related to Conventions which it has ratified. The Committee trusts therefore that the Government will not
fail in future to discharge its obligation to supply the reports due on the application of ratified Conventions, in accordance
with its constitutional obligations.

Turkmenistan

The Committee notes with regret that, for the sixth year in succession, the reports due have not been received. It also
notes with regret that the first reports due since 1999 on Conventions Nos. 29, 87, 98, 100, 105 and 111 have not been
received. The Committee trusts that the Government will not fail in future to discharge its obligation to supply the reports
due on the application of ratified Conventions, in accordance with its constitutional obligations and, if necessary,
requesting appropriate assistance from the Office.

Uganda

The Committee notes that the first report due since 2003 on Convention No. 182 has not been received. It trusts that
the Government will not fail in future to discharge its obligation to supply the report due on the application of ratified
Conventions, in accordance with its constitutional obligations and, if necessary, requesting appropriate assistance from the
Office.

Zambia

The Committee notes that the first report due since 2003 on Convention No. 182 has not been received. It trusts that
the Government will not fail in future to discharge its obligation to supply the report due on the application of ratified
Conventions, in accordance with its constitutional obligations and, if necessary, requesting appropriate assistance from the
Office.

Direct requests

In addition, requests regarding certain points are being addressed directly to the following States: Albania,
Azerbaijan, Barbados, Belize, Bosnia and Herzegovina, Botswana, Burundi, Cambodia, Cape Verde, Chad, Comoros,
Cyprus, Democratic Republic of the Congo, Denmark, Djibouti, Dominica, France: French Southern and Antarctic
Territories, France: St. Pierre and Miquelon, Gambia, Georgia, Ghana, Guinea, Guyana, Kazakhstan, Kyrgyzstan, Lao
People's Democratic Republic, Lesotho, Libyan Arab Jamahiriya, Netherlands: Aruba, Niger, Pakistan, Saint Lucia, San
Marino, Sao Tome and Principe, Serbia and Montenegro, Seychelles, Sweden, United Republic of Tanzania: Tanganyika,
Trinidad and Tobago, United Kingdom: British Virgin Islands, United Kingdom: Isle of Man, United Kingdom:
Montserrat, United Kingdom: St. Helena, Yemen, Zambia.
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FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

Freedom of Association, Collective Bargaining, and Industrial
Relations

Albania

Labour Relations (Public Service) Convention, 1978 (No. 151)
(ratification: 1999)

The Committee takes note of the report of the Government on the application of the Convention and the comments
of the Confederation of the Trade Unions of Albania (CTUA/KSSH).

Articles 1 and 2 of the Convention. The Committee notes that Law No. 8549, dated 11 November 1999, on the
Status of the Civil Servant guarantees to civil servants as defined in article 2(1) of the Act, the right to form and join
labour unions and professional organizations and the right to take part, through labour unions or representatives, in
decision-making processes relating to working conditions. The Committee notes however that, according to the
CTUA/KSSH, the aforesaid Law is not applicable to all categories of employees in the public sector and employees in the
customs, taxation and local governance offices (prefectures), etc. The Committee therefore requests the Government to
indicate whether all categories of employees in the public sector and all civil servants are guaranteed the rights provided
under the Convention.

Article 4. The Committee notes that by virtue of article 4 of Law No. 7961, dated 7 December 1995, the Code of
Labour of the Republic of Albania, protection against anti-union discrimination granted by articles 10 and 146(1)(e) of the
Code is applicable to civil servants covered by Law No. 8549. The Committee requests the Government to indicate in its
report whether all categories of employees in the public sector and all civil servants enjoy such protection from anti-union
discrimination.

Article 5. The Committee notes that articles 184-186 of the Labour Code prohibit any acts of interference by state
bodies and employers in the establishment, functioning or administration of employees’ organizations and article 202
sanctions violations of these provisions. The Committee notes however that the rules on labour union activities of civil
servants have not been formulated yet as required under article 20(d) of Law No. 8549, dated 11 November 1999, on the
Status of the Civil Servant. The Committee therefore requests the Government to indicate the measures taken or envisaged
to formulate the said rules, and to transmit a copy of the rules, when adopted.

Article 6. The Committee notes that article 181(7) of the Labour Code requires employers to create all the necessary
conditions and facilities for the elected representatives of the organizations of employees to normally exercise their
functions, which are defined in the collective contract. The Committee therefore requests the Government to indicate in its
next report whether the civil servants covered by the Law on the Status of the Civil Servant have entered into collective
contracts defining the necessary conditions and facilities to be extended to the elected representatives of their
organizations. The Committee also requests the Government to indicate whether, in practice, representatives of recognized
organizations of civil servants and public employees are afforded the facilities necessary to enable them to carry out their
functions promptly and efficiently, both during and outside their hours of work.

Article 7. The Committee notes that article 20(dh) of the Law on the Status of the Civil Servant guarantees to civil
servants the right to take part through labour unions or representatives, in decision-making processes relating to working
conditions. Article 4(3) of the Law on the Status of the Civil Servant provides that the Council of Ministers shall issue
instructions on the negotiation of working conditions with labour unions or representatives in the institutions of the central
administration subordinated to it. The Government has not indicated whether these instructions have been issued. The
Committee therefore requests the Government to indicate in its next report the measures taken or envisaged to issue the
requisite instructions under article 4(3) of the Law on the Status of the Civil Servant and to transmit a copy of the
instructions, when issued.

The Committee notes that Chapter XV of the Labour Code contains provisions relating to the negotiation of
collective contracts. The Committee requests the Government to include, in its next report, information on and available
statistics of the number of collective contracts of employment entered into by organizations of civil servants and the
number of employees covered.

Article 8. The Committee notes that articles 188-196 of the Labour Code provide for the resolution of employment-
related collective disputes through mediation, conciliation and arbitration. The Committee notes, however, that it has been
indicated by the CTUA/KSSH that the machinery contemplated under articles 188-196 of the Code has never functioned
normally and the boards of conciliation are not always put in motion in order to settle labour disputes. The Committee
therefore requests the Government to indicate in its next report whether the machinery contemplated under the aforesaid
provisions functions normally and regularly.
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Angola

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1976)

The Committee notes with regret that the Government’s report does not contain replies to the questions raised in its
previous comments.

1. Article 4 of the Convention. The Committee noted previously that sections 20 and 28 of Act No. 20-A/92 provide
that collective labour disputes in public utility enterprises may be settled by the Ministry of Labour, Public Administration
and Social Security after the parties have been heard. The Committee noted that the list of public utility activities (section
1.3) is broader than the concept of essential services in the strict sense of the term (those the interruption of which would
endanger the life, personal safety or health of the whole or part of the population). The Committee recalls that arbitration
imposed at the initiative of the authorities is admissible only in essential services or for the purpose of concluding a first
collective agreement when the trade union so requests. The Committee therefore requests the Government to take the
necessary measures to amend the legislation so as to bring it into conformity with the Convention and hopes that the
National Tripartite Commission for the ILO will address this matter in the near future. The Committee requests the
Government to keep it informed on this subject.

2. Article 6. The Committee noted previously that, under the terms of section 2 of Act No. 20-A/92, employees in
the central and local government and public services not organized in the form of an enterprise are not covered by the Act.
The Committee once again requests the Government to indicate whether the legislation guarantees the right to collective
bargaining of public employees who are not engaged in the administration of the State and, if so, to indicate the relevant
provisions. It also requests the Government to specify which public services are not organized in the form of an enterprise.

Antigua and Barbuda

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1983)

The Committee notes with regret that the Government’s report has not been received. It must therefore repeat its
previous observation, which read as follows:

In its previous comments, the Committee had recalled the need to amend sections 19, 20, 21 and 22 of the Industrial Court
Act, 1976, which permit the referral of a dispute to the court by the Minister or at the request of one party with the consequent
effect of prohibiting any strike action, under penalty of imprisonment, and which permit injunctions against a legal strike when
the national interest is threatened or affected, as well as the overly broad list of essential services in the Labour Code. The
Committee had noted the Government’s indication in its latest report that the interruption of all these services on the list of
essential services in the Labour Code would endanger the life, personal safety or health of the whole or part of the population.
The Government further stated that the Minister is obliged to refer disputes to binding arbitration in cases of acute national crisis.

On the matter of essential services, the Committee notes the inclusion of the government printing office and the port
authority in the list and considers that such services cannot be considered to be essential in the strict sense of the term. In this
respect, the Committee would draw the Government’s attention to paragraph 160 of its 1994 General Survey on freedom of
association and collective bargaining wherein it states that, in order to avoid damages which are irreversible or out of all
proportion to the occupational interests of the parties to the dispute, as well as damages to third parties, the authorities could
establish a system of minimum service in other services which are of public utility rather than impose an outright ban on strikes,
which would be limited to essential services in the strict sense of the term. As concerns the Minister’s power to refer disputes in
cases of acute national crisis, the Committee notes that the power of the Minister to refer a dispute to the court under sections 19
and 21 of the Industrial Court Act would appear to apply to situations going beyond the notion of an acute national crisis. Under
section 19(1), this authority of the Minister appears to be discretionary, since under section 21 this power may be used in the
national interest which would appear to be broader than the strict notion of a specific situation of acute national crisis where the
restrictions imposed must be for a limited period and only to the extent necessary to meet the requirements of the situation (see
General Survey, op. cit., paragraph 152).

In light of the above, the Committee once again urges the Government to indicate in its next report the measures taken or
envisaged to ensure that the power of the Minister to refer a dispute to binding arbitration resulting in a ban on strike action is
restricted to strikes in essential services in the strict sense of the term, to public servants exercising authority in the name of the
State or in case of an acute national crisis. It further requests the Government to indicate the measures taken or envisaged to
ensure that a binding referral of a collective dispute to the court can only be made at the request of both parties, and not any one
of the parties as appears to be the case in section 19(2).

The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.

Argentina

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the comments made by the International Confederation of Free Trade Unions (ICFTU) and the
Central of Argentine Workers (CTA) on the application of the Convention.
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FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

The Committee notes that the ICFTU and CTA comments refer to matters raised by the Committee in the
observations that it has been making to the Government for many years concerning certain provisions of Act No. 23551
respecting trade union associations (for example, relating to the requirements to be able to contest the trade union status of
an association and the conditions for the granting of trade union status to trade unions at the level of the trade, occupation
or category). The ICFTU further refers to acts of anti-union repression against the leaders and members of the Central
Union of Professionals of Telecommunications Enterprises (CEPETEL) and the Buenos Aires Graphical Federation.

The Committee regrets that the Government has not provided its observations in respect of these comments. The
Committee notes that the legislative matters raised by the ICFTU and the CTA were examined the previous year in the
context of the regular reporting cycle. Under these conditions, the Committee requests the Government to provide its
comments on these matters, particularly on the allegations concerning acts of anti-union repression, as well as on the other
outstanding issues raised by the Committee (see 2003 observation, 74th Session) for examination during the regular
reporting cycle in 2005.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1956)

The Committee notes the Government’s report.

1. Article 4 of the Convention. The Committee recalls that for several years it has been commenting on certain
provisions which restrict free collective bargaining by requiring the approval of the Ministry of Labour for the registration
of collective agreements which are broader in coverage than enterprise agreements (in according approval, the Minister
takes into account criteria of productivity, investment, the introduction of technology and vocational training systems). In
this respect, the Committee notes with satisfaction that the Labour Regulation Act No. 25877, of 18 March 2004, has
removed these criteria. The Committee also notes that, under the above Act, collective agreements covering an enterprise
or group of enterprises may be registered on the motion of one of the parties (section 11 of the Act).

2. The Committee also recalls that it referred previously to the need to ensure the right to collective bargaining of
public officials in the Province of Buenos Aires, since the Convention allows only public officials engaged in the
administration of the State to be excluded from this right. The Committee notes the Government’s indication that the
legislation vetoed by the executive authorities of the Province of Buenos Aires on the grounds that it afforded the right of
collective bargaining to public servants in the province referred specifically to public officials engaged in the
administration of the State, and that the Convention allows the exclusion of such public officials from collective
bargaining.

3. Finally, the Committee regrets that the Government has not provided its observations on the comments made by
the Confederation of Argentine Workers (CTA) on 19 November 2003 and repeated in its communication of
19 November 2004. The Committee notes the view expressed by the CTA that, in order to comply with Article I of the
Convention, the Government should extend the protection enjoyed by the representatives of organizations with trade union
status (sections 48 and 52 of Act No. 23551) to the representatives of trade union organizations which are merely
registered and to the founding members of the provisional committees of new trade union organizations. The Committee
refers in this respect to its comments on the application of Convention No. 87 by Argentina. The Committee also notes
that the CTA considers to be in violation of Article 2 of the Convention the provisions of section 3 of Decree No. 1040/01,
which allows employers to set in motion the procedure of establishing the frame within which a trade union operates
through the competent authority so that the latter can determine the trade union that is representative in disputes relating to
representation by several organizations in cases where disputes could have an impact within the enterprise to wage or
benefit systems, or when through this process asymmetric coverage by collective agreements could be corrected. In this
regard, the Committee requests the Government to provide information on the interpretation of this provision, in particular
regarding acts of anti-union interference, including information on possible means of judicial recourse.

Australia

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1973)
The Committee takes note of the Government’s reports as well as the comments of the Australian Council of Trade

Unions (ACTU) and the Australian Chamber of Commerce and Industry (ACCI) as well as the Government’s
observations thereon.

Federal jurisdiction

The Committee recalls that its previous comments concerned the conformity of several provisions of the Workplace
Relations Act, 1996 (WR Act) with the Articles of the Convention. Noting that the WR Act applies also to the State of
Victoria, the Northern Territory and the Australian Capital Territory the Committee’s comments on the WR Act, as set out
below, are also relevant with respect to these jurisdictions.

Articles 1 and 4 of the Convention. Protection against anti-union discrimination in the framework of collective
bargaining. 1. Protection against anti-union discrimination in case of refusal to negotiate an Australian Workplace
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Agreement (AWA). As to the particular notion of “Australian Workplace Agreement” (AWA), the Committee refers to the
clarifications provided in its 1997 observation on the application of the Convention by Australia. The Committee notes
that its previous comments concerned the issue of protection against anti-union discrimination under the WR Act. The
Committee takes note of the Government’s statement that full protection against all acts of anti-union discrimination and
for all categories of workers is provided under the combined provisions of: (1) section 170CK of the WR Act, which
applies in case of anti-union dismissals; (2) Part XA of the WR Act, in particular sections 298K and 298L which provide
protection to all workers and in relation to a broader range of conduct, including not only conduct resulting in the
termination of employment, but also threatened conduct; and (3) section 170WG(1) of the WR Act which prohibits the
application of duress against an employee in connection with an AWA. The Committee takes note in this respect of
several court rulings communicated by the Government. The Committee also notes, however, that the abovementioned
sections do not seem to provide adequate protection against anti-union discrimination (at the time of recruitment, during
employment or, for certain wide categories of workers, at the time of dismissal) to workers who refuse to negotiate an
AWA and insist on having their terms and conditions of employment governed by collective agreements, contrary to
Articles 1 and 4 of the Convention.

Firstly, with regard to discrimination at the time of recruitment, the Committee notes that section 298L of the WR
Act does not include a refusal to negotiate an AWA among the prohibited grounds of anti-union discrimination at the time
of hiring. According to both the ACTU and the Government, the courts found that an employer offering new employees a
job conditional on signing an AWA did not apply duress, as, in that case, there was no pre-existing relationship between
the parties (Maritime Union of Australia v. Burnie Port Corporation Pty. Ltd. (2000) 101 IR 435), while the Employment
Advocate has repeatedly held that where an employee is offered a position with a new employer conditional upon entering
into an AWA this will not, without more, amount to duress under section 170WG(1) of the WR Act. The Committee
recalls that the protection provided for in the Convention covers both the time of recruitment and the period of
employment, including the time of work termination (see General Survey of 1994 on freedom of association and collective
bargaining, paragraph 210). The Committee considers that sections 170WG(1) and 298L of the WR Act and the relevant
national practice do not appear to afford adequate guarantees against anti-union discrimination at the time of recruitment
and cannot be considered as measures to promote collective bargaining.

Secondly, the Committee notes with regard to discrimination during employment, that according to both the ACTU
and the Government, the courts found no anti-union discrimination in a case in which employees had been required to sign
AWAs in order to receive a wage increase, thereby giving up their right to collective bargaining; as a result, those who
chose to remain on the collective agreement received inferior conditions (Australian Workers’ Union v. BHP Iron-Ore
Pty. Ltd. (2001) FCA 3). The Committee notes that according to the Government, the Court found that in this case, there
was no evidence of pressure by the employer, who had made offers of individual agreements to all employees, as it was
clear that the existing collective instruments would continue to operate for those employees who did not accept the offer
of individual agreements. The Committee understands from the above that the finding that there was no discrimination,
was based on the fact that there would be no dismissals; however, the issue of anti-union discrimination in the course of
employment was not addressed. The Committee recalls that Article 1(2)(b) of the Convention covers, in addition to
dismissal, acts which “otherwise” prejudice a worker by reason of union membership or because of participation in union
activities (see General Survey, op. cit., paragraph 212). It considers that situations in which workers who refuse to give up
the right to collective bargaining are denied a wage rise amount to anti-union discrimination contrary to Article I and
constitute an obstacle to collective bargaining contrary to Article 4 of the Convention.

Furthermore, the Committee notes with concern from the Government’s report that in another case the Australian
Industrial Relations Commission (AIRC) held that an employer would not be in breach of either section 170CK or
section 298K by relying on an undertaking given by an employee to “not involve himself in union activities forever” and
that such an undertaking could be enforced by the employer (Container Terminals Australia Limited v. Toby, 24 July
2000). The Committee considers that enforcing an undertaking not to be involved in union activities forever amounts to a
clear act of anti-union discrimination, contrary to Article 1 of the Convention and certainly does not constitute a measure
to encourage and promote collective bargaining.

Thirdly, with regard to discrimination at the time of termination of employment, the Committee notes that whereas
refusal to negotiate in connection with an AWA is provided as a prohibited ground for dismissal in section 170CK(2)(g),
such refusal is not a prohibited ground for dismissal under section 298L. As a result, the wide categories of workers who
are excluded from the scope of section 170CK by virtue of section 170CC (employees on contracts of employment for a
specified period of time or a specified task, employees on probation or engaged on a casual basis, those “in relation to
whom the operation of the provisions causes or would cause substantial problems because of: (i) their particular
conditions of employment; or (ii) the size or nature of the undertakings in which they are employed”, and those whose
remuneration falls below a certain threshold), do not seem to be protected against anti-union dismissals if they refuse to
negotiate an AWA (thereby insisting on having their conditions and terms of employment governed by collective
agreements). The Committee considers that these provisions are contrary to Article I of the Convention and constitute an
obstacle to collective bargaining contrary to Article 4.

The Committee therefore requests the Government to indicate in its next report all measures, taken or envisaged, to
revise sections 170CC, 170WG and 298L of the WR Act so that sufficient legal protection is provided against all acts of
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anti-union discrimination (committed at the time of recruitment, during employment, and for the wide categories of
workers excluded from the scope of section 170CK, at the time of dismissal) against workers who refuse to negotiate an
AWA and insist on having their terms and conditions of employment governed by collective agreements.

2. Protection against anti-union discrimination in case of negotiation of multiple business agreements. The
Committee recalls that in its previous comments it had expressed concern at the exclusion from the scope of section
170ML, by section 170LC(6) of the WR Act, of industrial action taken with regard to the negotiation of multiple business
agreements which was therefore not considered as “protected action” and was not covered by legal immunity. The
Committee notes that this exclusion means that workers negotiating a multiple business agreement are not protected from
anti-union dismissals under section 170MU and that, if they undertake industrial action, this might be regarded as coercion
under section 170NC and would not appear to afford them the protection provided for lawful trade union activities under
sections 298K and 298L(1)(n). The Committee takes note of the Government’s statement that, although the provisions of
the Act are directed towards facilitating agreement at the enterprise or workplace level, the parties are free to negotiate and
make multiple employer agreements outside the formal system if they so choose, and the Act expressly contemplates such
bargaining. The Committee notes, however, that according to ACTU such agreements outside the formal system would be
difficult to enforce and could not be adequately negotiated because any industrial action taken would be unlawful in
common law. The Committee therefore observes that, by not affording adequate protection against anti-union
discrimination during the negotiation of multi-employer agreements, the WR Act introduces obstacles to such negotiation.
The Committee recalls in this respect that in its previous comments it had emphasized that the choice of the bargaining
level should normally be made by the partners themselves and that the parties “are in the best position to decide the most
appropriate bargaining level” (see General Survey, op. cit., paragraph 249). The Committee once again requests the
Government to indicate in its next report any measures taken or contemplated to amend sections 170LC(6) of the WR Act
so as to ensure that workers are adequately protected against discrimination for negotiating a collective agreement at
whatever level the parties deem appropriate and that employers’ and workers’ organizations have a free choice as to the
level at which they wish to negotiate collectively.

Articles 2 and 4. Protection against acts of interference in the framework of collective bargaining. The Committee
notes that section 170LJ(1)(a) enables an employer to make an agreement “with one or more organisations of employees”
where each organization has “at least one member” employed in the single business and is entitled to represent the
industrial interests of the member in relation to work that will be subject to the agreement. It appears to the Committee
that the effect of this provision read together with the non-discrimination provision in section 170NB(1) (which requires
that in negotiating an agreement, an employer must not discriminate between employees who are members of an
organization and those who are not members, or between those who are members of a particular organization and others
who are members of a different one) is that collective bargaining in the name of all workers may take place regardless of
the representativeness of a trade union in the particular undertaking and of the wishes of the employees. The Committee
notes in this respect that, according to the ACTU, these provisions allow employers to “shop around” amongst unions to
see whether they can gain an advantage by dealing with one union over another. The Committee notes that the provisions
of section 170LJ(1)(a) in conjunction with those of section 170NB might enable an employer to unduly influence the
choice of workers as to the trade union that should represent them in negotiations thereby enabling the employer to
interfere in the functioning of trade unions, contrary to Article 2 of the Convention. It also recalls that the determination of
representative trade unions should be based on objective and pre-established criteria so as to avoid any possibility of
partiality and abuse (see General Survey, op. cit., paragraph 97). The Committee therefore requests the Government to
indicate in its next report any measures taken or contemplated to amend section 170LJ(1)(a) of the WR Act so as to
establish appropriate guarantees against employer interference in the context of the selection of a bargaining partner. In
particular, the Committee would suggest the establishment of a mechanism for the rapid and impartial examination of
allegations of acts of interference in the context of the selection of a bargaining partner, and the adoption of safeguards
like objective and pre-established representativeness requirements.

Article 4. Measures to promote free and voluntary collective bargaining. 1. Relationship between AWAs and
collective agreements. The Committee recalls that in its previous comments it had noted that under section 170VQ(6)(c)
of the WR Act, once an AWA is in place, it operates to the exclusion of a certified collective agreement (unless the latter
was already in operation and until its expiry, according to section 170VQ(6)(a)(i) and (ii) or if the certified collective
agreement expressly allows a subsequent AWA to operate to its exclusion, according to section 170VQ(6)(a)(iii)). It
further notes that according to the Government, if an AWA has not passed its nominal expiry date, it excludes the
application of a certified collective agreement which has taken effect in the meantime, even where the collective
agreement contains more favourable terms and conditions of employment (section 170VQ(6)(b) of the WR Act). The
Committee is of the view that the fact that a collective agreement which is subsequent to an AWA may prevail over it only
after the expiration of the duration of the AWA, constitutes discrimination with regard to workers who may wish to join a
union during their employment, since such workers will not be able to profit from any favourable provisions of the
collective agreement despite their affiliation. It also notes that a special issue exists in this respect with regard to newly
recruited workers because the WR Act enables employers to offer an “AWA-or-nothing” at the time of recruitment
without this being considered as duress (see above); such workers will be unable to benefit from the provisions of a
collective agreement until the expiry of their AWA. Thus, the Committee considers that section 170VQ(6) of the WR Act
contains disincentives to trade union affiliation by unduly restricting the field of application of collective agreements. The

36



FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

Committee requests the Government to indicate in its next report any measures taken or contemplated to amend section
170VQ(6) of the WR Act so as to eliminate these disincentives and restrictions. The Committee also requests the
Government to provide information on the evolution of affiliation levels since the adoption of the WR Act.

2. Collective agreements with non-unionized workers. The Committee observes that whereas section 170LJ is
entitled “Agreement with organisations of employees”, section 170LK is entitled “Agreement with employees” without
any reference to workers’ organizations. Section 170LK(1) provides that “[t]the employer may make [an] agreement with
a valid majority of the persons employed at the time whose employment will be subject to the agreement”. Section 170LH
requires the AIRC to certify agreements made by corporations either with trade unions or directly with employees. It
appears to the Committee that (as also noted by ACTU), these provisions allow for collective negotiations over individual
agreements to take place directly with employees, even where unions exist in an enterprise. The Committee notes that,
according to the Government, section 170LK is in conformity with the Convention because individual workers are entitled
under section 170LK(4) to request that they be represented by a trade union of which they are members in “meeting and
conferring” with the employer. The Committee notes that the outcome of such request for trade union representation
appears to be uncertain as section 170LK(6)(b) provides that the right of workers to be represented by trade unions will
cease if any of the conditions stipulated in section 170LK(4) cease to be met. Thus, as noted by ACTU, even where
workers are initially entitled to be represented by trade unions in negotiations, the employer may subsequently avoid any
union involvement by unilaterally changing the scope and content of the negotiations (so that section 170LK(4)(b) no
longer applies) or by simply declaring that it does not any longer wish to pursue an agreement under section 170LK. The
Committee considers that if there is a possibility in the law that a request for trade union representation may lead to the
partial or total abandonment of negotiations, then the law establishes a disincentive to request such representation.
Recalling that Article 4 requires measures to encourage and promote the full development and utilization of machinery for
voluntary negotiation between employers or employers’ organizations and workers’ organizations, the Committee
requests the Government to indicate in its next report any measures taken or contemplated to amend section 170LK(6)(b)
so as to ensure that the right to trade union representation is effectively guaranteed and that negotiations with non-
unionized workers can take place only where there is no representative trade union in the enterprise.

3. Collective bargaining level. The Committee takes note of a long list of multiple business agreements certified by
the AIRC, which is provided by the Government in its report. However, the Committee also notes from the Government’s
report that during the reporting period the AIRC refused two applications to certify a multiple-business agreement on
public interest grounds because the agreement applied to a number of employees whose operations were substantial and
the matters would be more appropriately dealt with by single business agreements. The Committee recalls that section
170LC(4) of the WR Act provides that the AIRC must not certify a multiple-business agreement unless it is satisfied that
it is in the public interest to do so, having regard to: (a) whether the matters dealt with therein could be more appropriately
dealt with by agreement other than a multiple-business agreement; and (b) any other matter that the AIRC considers
relevant. The Committee considers that approval should be refused only if the collective agreement has a procedural flaw
or does not conform to the minimum standards laid down by general labour legislation; if legislation allows the authorities
full discretion to deny approval (as seems to be the case under section 170LC(4)(b) of the WR Act) or stipulates that
approval must be based on criteria such as compatibility with general or economic policy (in this case, the public interest),
it in fact makes the entry into force of the collective agreement subject to prior approval, which is a violation of the
principle of autonomy of the parties (see General Survey, op. cit., paragraph 251). The Committee therefore requests the
Government to indicate in its next report any measures taken or contemplated to amend section 170LC(4) so as to
eliminate the requirement of prior approval of multiple business agreements by the AIRC.

4. Negotiations over strike pay. The Committee further recalls that in its previous comments it had raised the issue
of strike pay as a matter for negotiation noting that although the mere fact that there are deductions for days on strike is
not contrary to the Convention, it is incompatible with the Convention to impose such deductions in all cases (as under
section 187AA) as, in a system of voluntary collective bargaining, the parties should be able to raise this matter in
negotiations. The Committee notes that, according to the Government, it is reasonable to prevent improper demands for
payment for periods where employees or unions that come within the norms of the system have taken industrial action.
The Committee once again recalls that in a system of voluntary collective bargaining, the parties should be able to raise
the matter of strike pay in negotiations and that by preventing them from doing so, the law unduly constrains the
permissible scope of collective bargaining. The Committee therefore once again requests the Government to indicate in its
next report any measures taken or contemplated to amend section 187AA in accordance with the above.

5. Greenfields agreements. The Committee recalls that in its previous comments it had referred to the pre-selection
by an employer of a bargaining partner before workers are employed according to section 170LL of the WR Act
(“greenfields agreements”) and had noted that this is permissible only for a first agreement and that since the Act permits
the duration of any agreement to be up to three years (section 170LT(10)) section 170LL potentially prejudices the
workers’ choice of bargaining agent for a considerable period. The Government states in its report that the Committee’s
view that three years is a considerable period is a substantive judgement and expresses the view that it would take three
years for a new business to get established, and that it is a reasonable amount of time to provide for “greenfields
agreements”. The Committee notes that its view that restrictions on collective bargaining for three years are too long is
shared by other supervisory bodies like the Committee on Freedom of Association (see Digest of decisions and principles
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of the Freedom of Association Committee, 4th edition, 1996, paragraph 887). It also notes that this view is implicitly
shared by the Government itself as section 170LT(10) prohibits a duration of more than three years for (freely negotiated)
certified collective agreements. The Committee considers that being an exceptional situation, “greenfields agreements”
should not have the same duration as freely negotiated certified agreements. The Committee therefore once again requests
the Government to indicate in its next report any steps taken or contemplated to amend section 170LL of the WR Act so
that the choice of bargaining agent can be made by the workers themselves, including in the case of a new business.

Western Australia

In its previous comments the Committee had taken note of the Western Australia Government’s intention to repeal
the 1993 Workplace Agreements Act, give preference to collective bargaining, repeal restrictions on unions’ access to
workplaces, introduce a good-faith bargaining principle and strengthen the role of the Western Australian Industrial
Relations Commission. The Committee notes with interest from the Government’s report that the Workplace Agreements
Act will be repealed in stages by the Labour Reforms Act, which now formally recognizes the primacy of collective over
individual agreements and contains new provisions relating to good faith bargaining, entry of authorized union
representatives to working places (with due respect for the rights of property and management) and reinstatement as the
primary remedy in cases of unfair dismissal. The Committee also notes, however, with regard to its previous comments
concerning the absence of provisions prohibiting acts of discrimination for trade union activities in the Industrial Relations
Act, 1979, that the Government does not indicate any new provision protecting workers against anti-union discrimination
on the basis of trade union activities. The Committee requests the Government to indicate in its next report whether the
concept of unfair dismissal encompasses anti-union dismissals and to indicate any further measures taken or contemplated
so as to afford full protection against anti-union discrimination at the time of recruitment, during employment and at the
time of dismissal, and provide for specific remedies and penalties where there has been anti-union discrimination.

A request on certain other points, including comments made by ACTU and those of ACCI, is being addressed
directly to the Government.

Azerbaijan

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1992)

The Committee notes that the Government’s report has not been received. The Committee notes the text of the
Criminal Code of 1999. It will examine the conformity of the relevant provisions of the Code at its next session. As
concerns other previously commented upon issues, the Committee repeats its previous observation which read as follows:

Article 3 of the Convention. Right of workers’ organizations to organize their activities and to formulate their
programmes. The Committee notes with regret that the Government does not provide any new information with regard to the

Committee’s previous comments concerning the political activities of trade unions (section 6(1) of Act No. 792 on trade unions of
24 February 1994).

The Committee once again urges the Government to amend section 6(1) of Act No. 792 on trade unions, so as to eliminate
the absolute prohibition of all types of political activity by trade unions and to strike a balance between, on the one hand, the
legitimate interests of organizations to express their point of view on issues of economic and social policy affecting their
members and workers in general and, on the other hand, the separation of political activities in the strict sense of the term from
trade union activities.

The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.

Labour Relations (Public Service) Convention, 1978 (No. 151)

(ratification: 1993)

The Committee notes that the Government’s report has not been received. It must therefore repeat its previous
observation, which read as follows:

The Committee notes that the Act respecting the public service has been adopted by Parliament but that it is undergoing
internal approval procedures.

The Committee hopes that all internal procedures will be completed in the very near future, and requests the Government to
provide a copy of the said Act as soon as possible.

The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.

Bangladesh

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1972)

The Committee notes the Government’s report. The Committee notes the discussions in the Conference Committee
on the Application of Standards in June 2004. The Committee further notes the comments of the International
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Confederation of Free Trade Unions (ICFTU) raising questions about the application of the Convention. The Committee
requests the Government to send its observations thereon in its next report.

1. Protection of workers’ and employers’ organizations against acts of interference by each other. The Committee
notes that the Government merely repeats its previous statement and refers to sections 15, 16, 47, 47A, 47B, 48, 53 and 63
of the Industrial Relations Ordinance of 1969. The Committee once again points out that these sections concern the
protection of workers against “acts of anti-union discrimination” and once again recalls that Article 2 of the Convention
requires the prohibition of “acts of interference” by organizations of workers and employers (or their agents) in each
other’s affairs, designed in particular to promote the establishment of workers’ organizations under the domination of
employers or employers’ organizations, or to support workers’ organizations by financial or other means, with the object
of placing such organizations under the control of employers or employers’ organizations. The Committee therefore once
again requests the Government to adopt specific measures, coupled with effective and sufficiently dissuasive sanctions,
against acts of interference, and keep it informed in this respect.

2. Trade union rights in export processing zones (EPZs). In its previous comments, the Committee requested the
Government to transmit the Declaration of 31 January 2001 (SRO No. 24, Law/2001) concerning the right of association
in EPZs. The Committee notes the Government’s indication that a new Act entitled “The EPZs Workers’ Association and
the Industrial Relation Act 2004” has been enacted by the Parliament and published in the Bangladesh Gazette on 18 July
2004. The Committee requests the Government to provide the copy of this text.

3. Thirty per cent requirement for registration of a trade union and the requirement to have one-third of employees
as its members in order to be able to negotiate at the enterprise level (sections 7(2) and 22 of the IRO). The Committee
notes that the Government reiterates its previous statement to the effect that these requirements are justified in the national
socio-political and economic context and are not opposed by social partners. The Government explains that the aim of
section 7(2) is to “avoid mushroom growth of trade union and to maintain unity of workers in an establishment”. The
Committee is bound to point out once again that these requirements may impair and make difficult the development of
free and voluntary collective bargaining and that where, under a system for nominating an exclusive bargaining agent,
there is no union representing the required percentage to be so designated, collective bargaining rights should be granted
to the existing unions, at least on behalf of their own members. It therefore once again requests the Government to lower
the percentage requirements set for registration of a trade union and recognition of a collective bargaining agent and to
keep it informed in this respect.

4. Practice of determining wage rates and other conditions of employment in the public sector by means of
government-appointed tripartite wages commissions (section 3 of Act No. X of 1974). The Committee notes the statement
of the Government in this respect. The Industrial Workers’ Wages and Productivity Commission (IWWPC) was formed
by the Government under the principle of tripartism with equal numbers of members from the Government, the employers
and the workers. The recommendations of the IWWPC cover only the rates of wages and other conditions of employment
through a government-appointed wages commission on the interests of workers. Various other issues concerning workers
are not covered by the recommendations of the IWWPC. For those issues, a collective bargaining agent (CBA) enjoys the
right of bargaining with the stakeholders. The CBAs in the public sector enterprises have regularly exercised the right to
bargain in connection with the proper implementation of the recommendations of the Commission. Voluntary bargaining
is thus not at all restricted in the pubic sector enterprises. The Committee once again recalls that, in line with the
Convention, free and voluntary collective bargaining should be conducted between the directly interested workers’
organization and employers or their organizations, which should be able to appoint freely their negotiating representatives.
It therefore once again requests the Government to amend its legislation and to modify the present practice so as to bring
them into conformity with the Convention. The Committee requests the Government to keep it informed in this respect.

5. The Committee notes the Government’s statement that it is taking the necessary action in order to submit the
draft Labour Code to the Parliament. The Government states that the workers’ side has submitted some new proposals and
that these points need thorough examination. At present, the tripartite Labour Code Review Committee headed by the
Secretary of the Ministry of Labour and Employment and consisting of ten members is examining the new proposals
received from different agencies. The Committee notes that the Government considers that in the absence of a new Labour
Code, the existing laws reasonably protect the rights of workers, but that it nevertheless desires to finalize the Labour
Code as soon as possible. In this respect, the Committee, once again, strongly encourages the Government to ensure that
the above comments are duly taken into consideration and reflected in the future legislation. The Committee requests the
Government to inform it in its next report of any progress made in this respect.

Belarus

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1956)

The Committee recalls that a Commission of Inquiry was established at the 288th Session of the Governing Body
(November 2003) to examine a complaint presented under article 26 of the ILO Constitution alleging the failure of the
Government of Belarus to observe the present Convention and Convention No. 98. The Committee notes that the

39

Freedom of Association,

=]
c
<
=2
£
£
©
>
S
]
[21]
o
>
=
©
2
©
(&)

]
c
o

2

8
[

o
]

=

=
7]
S
=]
c




FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

Commission of Inquiry completed its work in July 2004, and that its report was submitted to the Governing Body of the
International Labour Office at its 291st Session (November 2004).

The Committee further notes the reply of the Government to the report of the Commission of Inquiry by virtue of
article 29 of the ILO Constitution, which was noted by the Governing Body at its 291st Session (GB.291/6/1), in which
the Government has indicated certain measures it intends to take in order to implement the recommendations of the
Commission and referred to its need for ILO technical assistance in this regard. In particular, it notes the Government’s
indication that it has established a special experts group, including representatives of government, trade unions,
employers’ associations, non-governmental organizations and academics, to conduct a comprehensive review of its entire
system of social and labour relations. The Committee trusts that the advisory group will represent a broad spectrum of
society and, in particular, that the trade union representation will include all the national-level trade unions. It requests the
Government to specify, in its next report, the composition of this advisory group, and to indicate the progress made in its
review.

The Committee notes the comments made by the International Confederation of Free Trade Unions (ICFTU) and the
Belarusian Congress of Democratic Trade Unions (CDTU) on the application of the Convention in their communications
dated 24 September 2003 and 27 August 2004, respectively, and requests the Government to provide its observations
thereon.

The Committee recalls that it has been making comments on the observance of the Convention over recent years on
many of the same points examined by the Commission of Inquiry. It notes that the Commission has confirmed and
expanded upon the concerns this Committee has been raising, as well as the Conference Committee on the Application of
Standards, as to the application of this fundamental Convention.

Article 2 of the Convention. The Committee recalls that in its previous comments it had requested the Government
to take the necessary measures to amend Presidential Decree No. 2 on some measures for the regulation of activities of
political parties, trade unions and other public associations and its accompanying rules and regulations, particularly as
concerns the legal address requirement and the minimum membership requirement of 10 per cent of workers at enterprise
level in order to constitute enterprise trade unions.

The Committee notes in this respect that the conclusions and recommendations of the Commission of Inquiry
confirm the Committee’s previous understanding that these requirements, as applied, amount to a condition of previous
authorization for the formation of unions contrary to Article 2 of the Convention. It especially notes with concern the
Commission’s findings that these requirements have impacted uniquely on those unions that are outside the structures of
the Federation of Trade Unions of Belarus (FPB) or oppose its leadership, thus giving rise to apprehensions that they are
being applied intentionally to suppress certain trade unions. Finally, it notes the Commission’s conclusions in respect of
the Republican Registration Commission through which all decisions on registration appear to be made and its
recommendation that, in the interests of transparency in decision-making and so as to ensure that registration is conducted
as an administrative formality and not granted using arbitrary discretionary authority, the Republican Registration
Commission should be disbanded.

The Committee therefore once again urges the Government to amend the relevant provisions of Presidential Decree
No. 2 and its rules and regulations so as to eliminate any further obstacles that might be caused either by the legal address
requirement or by the 10 per cent minimum membership requirement at enterprise level and to disband the Republican
Registration Commission, so as to bring the Decree and its application into conformity with the provisions of the
Convention.

The Committee further notes with deep concern the comments made by the CDTU in which it transmits information
concerning draft amendments to the Law on Trade Unions, initiated by the Ministry of Justice. According to the CDTU
these amendments, if adopted, would substantially increase the requirements for trade union registration at various levels.
The criterion for a Republican level trade union would be increased from 500 to 30,000. The concept of territorial trade
unions would also be introduced with a minimum membership requirement of 5,000.

The Committee recalls in this respect that the Commission of Inquiry had observed with concern indications made
by the Government that it was reconsidering the representative nature of unions such as the CDTU on the National
Council on Labour and Social Issues. The Commission considered that restricting social dialogue to one trade union
federation, whose independence had been called into question on the basis of its findings, would not only have the effect
of further anchoring a de facto state-controlled trade union monopoly, but would also infringe upon the right of workers to
form and join organizations of their own choosing, provided in Article 2.

The Committee must express its deepest concern at the fact that the Government appears to be considering changes
to the legislation that would ensure that there were no meaningful possibilities for trade union pluralism in the country.
Indeed, as the result of these proposals would be to guarantee that the only social partner representing workers in the
national consultative bodies would be the FPB, whose independence was called into question by the Commission of
Inquiry, the Committee considers that these proposals infringe upon the right of workers to form and join organizations of
their own choosing by treating one federation with such favouritism and placing it at such an advantage as to influence
unduly the workers’ choice of organization. The Committee therefore urges the Government to retract the proposals
referred to by the CDTU and to indicate the progress made in this regard.
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Article 3. The Committee recalls that its previous comments referred to the need to amend the legislation as
concerns certain restrictions relevant to industrial action, in particular sections 388, 390, 392 and 399 of the Labour Code,
Presidential Decree No. 11 on several measures taken to improve the procedure for holding assemblies, rallies, street
marches, demonstrations and other mass events and picketing actions, and the Fundamental Principles of Employment in
the Public Service of 1993.

The Committee notes from the findings of the Commission of Inquiry that the Law on Mass Activities has for all
intents and purposes replaced Presidential Decree No. 11. This Law maintains the restrictions on mass activities that were
laid down in the Decree and further permits for dissolution of an organization for a single breach of its provisions, while
organizers may be charged with a violation of the Administrative Code and thus subject to administrative detention. It
further notes the Commission’s findings on the practical application of the Law on Mass Activities, in particular that the
authorities routinely and unilaterally change the venue requested for a demonstration to an obscure and unfrequented
location. In this respect, the Committee notes the findings of the Commission on the administrative detention of Mr.
Bukhvostov, the then chairperson of the Belarus Automobile and Agricultural Machinery Workers’ Union (AAMWU),
who was immediately arrested when, despite the authorities refusal to grant permission to his request to demonstrate in a
prominent public square and their unilateral changing of the venue to a square far from the centre of town, he carried out a
one-man protest in the prominent public square. It notes with particular concern the Commission’s finding that the
application of the Law gave rise to a serious breach of Mr. Bukhvostov’s civil liberties.

The Committee therefore urges the Government to take the necessary measures to amend the Law on Mass
Activities (as well as Decree No. 11 if it has not yet been repealed), so as to bring it into line with the right of workers’
and employers’ organizations to organize their activities. With reference to its previous comments, it further requests the
Government to indicate the measures taken to amend sections 388, 390, 392 and 399 of the Labour Code and to ensure
that National Bank employees, presently covered by the Fundamental Principles of Employment in the Public Service of
1993, may have recourse to industrial action, without penalty.

More generally, as regards its previous comments concerning Government interference in internal trade union
affairs, the Committee notes with deep concern the Commission’s conclusions that:

The failure of the Government to provide a clear denial that instructions were issued by the Presidential Administration in

2000 to interfere in the internal affairs of trade unions, the fact that instructions were issued in 2001 and that, in March 2003, the

President of the Republic gave the Minister of Industry two months to deal with Mr. Fedynich and Mr. Bukhvostov, the

involvement of the Ministry of Industry and enterprise managers and the subsequent creation of the BIWU, and the involvement

by the Chairperson of the State Aviation Committee in the decline and deregistration of the BTUATC, taken in conjunction with
the changed affiliation of primary level organizations previously affiliated to the REWU or the AAMWU together with the
actions taken against Mr. Fedynich and Mr. Bukhvostov give rise to the inescapable conclusion that the trade union movement
has been and continues to be the subject of significant interference on the part of government authorities. That conclusion is
reinforced by the failure of the Government to investigate the serious allegations made by the complainants or to take steps to
guarantee the basic rights of freedom and independence of trade unions as repeatedly requested by the supervisory bodies of the

ILO. The Commission concludes that this interference has resulted in undermining one of the most essential prerequisites of

freedom of association: trade union independence. (See Trade Union Rights in Belarus, Report of the Commission of Inquiry,

July 2004, paragraph 614.)

In the light of these conclusions, the Committee urges the Government to take steps immediately, in accordance with
the recommendations of the Commission, to declare publicly that such acts of interference are unacceptable and will be
sanctioned and to issue instructions to the Prosecutor-General, the Minister of Justice and court administrators so that any
complaints of external interference made by trade unions are thoroughly investigated. It requests the Government to
provide detailed information on the measures taken in this regard.

Articles 5 and 6. The Committee recalls its previous comments concerning the need to amend section 388 of the
Labour Code and Presidential Decree No. 8 of March 2001 regarding certain measures aimed at improving the
arrangement for receiving and using foreign gratuitous aid to bring them into conformity with Articles 5 and 6 of the
Convention. The Committee notes from the findings of the Commission of Inquiry that Presidential Decree No. 24 on the
receipt and use of free foreign aid has replaced Decree No. 8, but that it retains the previous restrictions placed on the use
of foreign gratuitous aid by organizations, including workers’ and employers’ organizations. In its conclusions, the
Commission stated that legislation which prohibits the acceptance by a national trade union or employers’ organization of
financial assistance from an international workers’ or employers’ organization, unless approved by the Government, and
provides for the banning of any organization where there is evidence that it has received such assistance, is not in
conformity with the right of workers’ and employers’ organizations to benefit from the relations that may be established
with an international workers’ or employers’ organization.

The Committee therefore once again urges the Government to amend section 388 of the Labour Code, which
prohibits strikers from receiving financial assistance from foreign persons, and Decree No. 24 concerning the use of
foreign gratuitous aid so that workers’ and employers’ organizations may effectively organize their administration and
activities and benefit from assistance from international organizations of workers and employers.

In light of the above and of the information obtained from the Commission of Inquiry report, the Committee
considers that all of these matters taken together demonstrate that there exist, both in law and in practice, serious
discrepancies with the provisions of the Convention such that the survival of any form of an independent trade union
movement in Belarus is truly at risk. The Committee therefore urges the Government to take all necessary measures in the
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nearest future so that workers may freely form and join organizations of their own choosing and so that these
organizations may exercise their activities without government interference.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1956)

The Committee takes note of the conclusions and recommendations of the Commission of Inquiry established to
examine the observance by the Government of Belarus of the present Convention and Convention No. 87. The Committee
further notes the reply of the Government to the report of the Commission of Inquiry by virtue of article 29 of the ILO
Constitution, which was noted by the Governing Body at its 291st Session (GB.291/6/1), in which the Government has
indicated certain measures it intends to take in order to implement the recommendations of the Commission and refers to
its need for ILO technical assistance in this regard. In particular, it notes the Government’s indication that it has
established a special experts advisory group, including representatives of Government, trade unions, employers’
associations, non-governmental organizations and academics, to conduct a comprehensive review of its entire system of
social and labour relations. The Committee trusts that the advisory group will represent a broad spectrum of society and,
in particular, that the trade union representation will include all the national-level trade unions. It requests the Government
to specify, in its next report, the composition of this advisory group, and to indicate the progress made in its review.

Articles 1 and 3 of the Convention. The Committee notes the conclusions and recommendations of the Commission
of Inquiry as regards the allegations of anti-union discrimination, harassment and retaliatory acts. It notes in particular that
the Commission considered:

... that the number of cases of workplace harassment and discrimination brought to its attention, the details provided by the
individuals concerned, their systematic link to either the CDTU and its national affiliates (in particular the Belarussian
Independent Trade Union (BITU), the BFTU and the Free Metal Workers” Union (FMWU) or the dissident branch trade unions
in the FPB (the AAMWU and the REWU), lead to the conclusion that there is sufficient evidence available to call for a thorough
investigation of all these matters. The Commission regrets that the Government has not taken any steps in this regard, nor does it
seem to take any of these allegations seriously. The Commission is particularly concerned that a number of these cases concern
the actual livelihood of entire families, where trade union activists appear to have not only lost their jobs, but find it impossible to
obtain any further employment. In these circumstances, the Commission considers that the Government has not complied with its
obligation under Convention No. 98 to ensure effective measures of protection against anti-union discrimination, accompanied by
sufficient and dissuasive sanctions, nor has it properly ensured the right of all workers to form and join organizations of their own
choosing as provided in Article 2 of Convention No. 87 (see Trade union rights in Belarus, report of the Commission of Inquiry,
July 2004, paragraph 617).

It further notes the serious issues raised in the Commission’s report concerning the discriminatory use of fixed-term
contracts against certain trade union leaders and members. The Committee notes the indication in the Government’s
response that the Commission’s recommendations designed to improve procedures and mechanisms of protection are
particularly important. It asks the Government to indicate, in its next report, the measures taken to review and redress all
complaints of anti-union discrimination and the progress made in putting into place truly effective procedures for
protection against anti-union discrimination and other retaliatory acts.

Article 2. As regards the findings by the Commission that there had been several important acts of interference in
internal trade union affairs at the enterprise level, the Committee notes the Government’s indication that it is taking
measures to inform all directors of enterprises, including those who are trade union members, of the inadmissibility of any
form of interference in trade union activities. It requests the Government to provide further information, in its next report,
on the precise measures taken in this regard, as well as any notable impact such measures have had in curbing managerial
interference in trade union affairs.

Articles 1, 2, 3 and 4. Finally, the Committee notes from the Commission’s conclusions that it has observed that
many of the acts of interference and anti-union discrimination, as well as the consequences of non-registration caused by
Presidential Decree No. 2 (see observation on Convention No. 87), have resulted in a denial of collective bargaining rights
of a number of primary-level trade unions and have further hindered the rights of these organizations even to enter into
negotiations with their employer. The Committee refers the Government to its comment under Convention No. 87 and
trusts that it will take all necessary measures to ensure that the collective bargaining rights of these organizations are not
impeded.

Finally, the Committee also takes note of the observations made by the Belarusian Congress of Democratic Trade
Unions (CDTU) on the application of the Convention and requests the Government to provide its observations thereon.

Bosnia and Herzegovina

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1993)

The Committee notes that the Government’s report has not been received. It also takes note of the comments of the
Confederation of Independent Trade Unions of Bosnia and Herzegovina (CITU of BiH), dated 29 July 2004, concerning
the follow-up to the conclusions and recommendations of the Committee on Freedom of Association in Case No. 2225.
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Article 2 of the Convention. The right of workers and employers to form organizations of their own choosing.
1. The Committee notes that in its conclusions and recommendations in Case No. 2225, the Committee on Freedom of
Association deplored the unreasonable period which has elapsed since the filing of a registration request by the CITU of
BiH, and noted that the refusal to register this longstanding organization on clearly unjustified grounds was a violation of
Article 2 of the Convention, strongly requesting the Government to take all necessary measures urgently with a view to
rapidly finalizing the registration of this Confederation. The Committee notes that, according to the CITU of BiH, the
Government still refuses to grant registration and has impeded the initiation of court proceedings on this issue by
indicating in June 2004 that a government commission in charge of examining complaints prior to their submission to
Court has no seal and therefore cannot operate. The CITU of BiH adds that this refusal, which is aimed at confiscating the
organization’s belongings and disqualifying it from operating at the level of the whole country, takes place in the context
of ongoing preparations for the establishment of the Economic and Social Council, to which it will be unable to participate
regardless of the fact that it is the most representative workers’ organization with the largest number of members. It will
also be prevented from engaging in collective bargaining.

The Committee recalls that according to Article 7 of the Convention, when legislation makes the acquisition of legal
personality a prerequisite for the existence and functioning of organizations, the conditions for acquiring legal personality
must not be such that they amount to a de facto requirement for previous authorization to establish an organization, which
would be tantamount to calling into question the application of Article 2 of the Convention (see General Survey on
freedom of association and collective bargaining, 1994, paragraph 76). The Committee requests the Government to
indicate in its next report the measures taken or contemplated in order to grant registration to the CITU of BiH as soon as
possible.

The Committee notes that this is the third reported case of serious delay in registering a national employers’ or
workers’ organization. It notes however, with interest that one of these organizations, the Associated Workers’ Trade
Union of Bosnia and Herzegovina (URS/FbiH), has now been registered at federal level (see 334th Report of the
Committee on Freedom of Association, Case No. 2053, paragraphs 12-14).

As regards employers’ organizations, the Committee must once again request the Government to take all necessary
measures in the very near future to amend its legislation so as to ensure that employers’ confederations can obtain
registration under a status conducive to the full and free development of their activities as employers’ organizations both
at the level of the Republic of Bosnia and Herzegovina and its two entities, and to indicate the progress made in this
regard in its next report. The Committee further requests the Government once again to provide information on the
measures taken for the effective registration of the Employers’ Confederation of the Republic of Bosnia and Herzegovina.

2. The Committee also notes that the Committee on Freedom of Association has drawn its attention to the legislative
aspects of Case No. 2225, in particular, article 32 of the Law on the Associations and Foundations of Bosnia and
Herzegovina which authorizes the Minister of Civil Affairs and Communication to accept or refuse a request for
registration and provides that the request shall be considered as rejected if the Minister does not adopt a decision within 30
days. The Committee notes that according to the CITU of BiH, there has been no initiative so far to bring the legislation
into conformity with the Convention. The Committee notes that it has already raised this point with the Government in a
direct request and requests the Government to provide its response to all of the Committee’s comments contained therein.

3. The Committee finally recalls that in its previous comments it had raised the issue of the time limitations
prescribed in sections 30(2), 34 and 35 of the Law on the Associations and Foundations of Bosnia and Herzegovina in
relation to the registration of an association, including employers’ and workers’ organizations, and had noted that these
limits are very short and entail in case of non-implementation, disproportionate penalties such as the dissolution of the
organization in question or the cancellation of its registration. The Committee once again requests the Government to
amend the legislation so as to provide more reasonable limitations with respect to the registration of employers’ and
workers’ organizations and to ensure that they shall not suffer disproportionate consequences as a result of a delayed
request.

The Committee trusts that the Government will make every effort to submit its report and to take the necessary
action in the very near future with a view to addressing the pending comments of the Committee.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1993)

The Committee takes note of the comments of the Confederation of Independent Trade Unions of Bosnia and
Herzegovina dated 29 July 2004. The comments which concern both Conventions Nos. 87 and 98 are treated under
Convention No. 87.

The Committee also notes the conclusions and recommendations of the Committee on Freedom of Association in
Cases Nos. 2140 and 2225 (see 298th Report, paragraphs 290-298, and 332nd Report, paragraphs 363-381). The
Committee notes in particular that the current legislative framework prevents the registration of employers’ and workers’
organizations and that in the absence of such registration, these organizations are not able to engage in collective
bargaining at the level of the Republic as a whole, and are not invited to any consultations. The Committee requests the
Government to indicate in its next report any measures taken or contemplated in order to encourage and promote the full
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development and utilization of machinery for voluntary negotiation between employers’ and workers’ organizations in
accordance with Article 4 of the Convention.

Botswana

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1997)

The Committee notes Government’s report. The Committee notes the adoption of the Trade Unions and Employers’
Organizations (Amendment) Act, 2003 (TUEO Act) and in particular notes with satisfaction that the Act ensures the right
to organize for the public services and teachers by extending its coverage to these categories of workers.

The Committee further notes with satisfaction that the following sections of the TUEO Act were either repealed or
amended in accordance with the Committee’s previous comments:

—  section 10(4)(a), which provided for the Registrar’s power to refuse registration of a trade union or employers’
organization if he or she considers that another registered trade union or employers’ organization sufficiently
represents the interests of workers or employers concerned, was repealed;

—  section 10(2)(b), according to which the Registrar could refuse to register a trade union or an employers’
organization if its constitution did not comply with the Schedule, was repealed,;

—  section 10(2)(c) was amended so that the Registrar may now only refuse to register a trade union or an employers’
organization if its principal objects or any other provision of its constitution are unlawful;

—  section 10(2)(g), according to which registration of an organization could be refused if any of its officers was a
person who has, within five years from the date of the application for the registration, been convicted of “an offence
under the Act”, was repealed;

—  section 10(3), which granted the Registrar the power to refuse to register a trade union or a federation of trade unions
if one of its officers was not a citizen of Botswana, was repealed;

—  section 12(3), which provided that the registration of a trade union or a federation of trade unions could be cancelled
if any of its officers was not a citizen of Botswana was repealed;

—  provisions previously contained in sections 28 and 29 of the Act, which regulated in a fair amount of detail the
internal functioning of trade unions particularly as concerns their meetings and provided the Registrar and the
Minister with the right to request and to convene general meetings, as well as making a default in holding a meeting
a punishable offence, were amended;

—  section 64 (section 63 following the new numbering) of the Act providing for the restriction concerning receipt of
funds originating from outside Botswana, was repealed; and

—  sections 47 and 63 (sections 45 and 62 following the new numbering) of the Act, which provided that trade unions
should ask for the prior consent of the Minister in order to form a federation or to be affiliated to any body outside
Botswana were respectively amended and repealed.

The Committee is also addressing a request directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1997)

The Committee notes the Government’s report. The Committee notes the adoption of the Trade Unions and
Employers’ Organizations (Amendment) Act, 2003. It further notes the adoption of the Trade Disputes (Amendment) Act,
2004, and requests the Government to provide a copy thereof.

Article 2 of the Convention. In its previous comments, the Committee requested the Government to amend its
legislation so that all public servants other than those engaged in the administration of the State can enjoy the right to
bargain collectively. The Committee notes with satisfaction the Government’s indication that the Trade Disputes Act and
the Trade Unions and Employers’ Organizations Act have been amended to include public officers in the definition of
employee in both Acts. With the amendment, public officers other than the armed forces, the police and the prison
services can now establish and join trade unions and bargain collectively. The Committee recalls that the guarantees
provided by the Convention apply to prison staff and requests the Government to amend its legislation in this respect and
to keep it informed of measures taken or envisaged in this respect.

A request on certain other points is being addressed directly to the Government.
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Bulgaria

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1959)

The Committee takes note of the comments made by the World Confederation of Labour (WCL) and its affiliate, the
Association of Democratic Trade Unions (ADU) on the application of the Convention in a communication dated 14 July
2004. The Committee further takes note of the conclusions and recommendations of the Committee on Freedom of
Association in Case No. 2047 relating to the matters raised by WCL and ADU.

Article 3. Right of workers’ and employers’ organizations to organize freely their activities without interference of
the public authorities. The Committee recalls in this respect that in its previous comments, it had asked the Government
for information on the application of the representativeness criteria set out in sections 34 and 35 of the Labour Code. It
had also requested the Government to indicate how it intends to carry out the inspection mentioned in section 36(a) of the
Labour Code and to provide information on the manner by which organizations that are not considered to be
representative may request a review of their status after a reasonable period has elapsed since the last election.

The Committee notes that according to WCL and ADU, as per paragraph 1 of the recently adopted Ordinance No.
64/18, only organizations acknowledged as representative were required to submit by 15 October 2003 the necessary
documents to certify their representativeness. ADU had therefore sought a clarification from the Government as to
whether the Ordinance would be applicable to assess its representativeness and that of NTU (formerly, PROMYANA).
The Committee notes that ADU received a reply dated 17 September 2003 from the Deputy Minister of Labour and Social
Policy informing them that while ADU had been recognized by a decision of the Council of Ministers in 1997, that
decision was subsequently revoked by the Council of Ministers in 1999 in respect of ADU and other workers’
organizations and therefore, ADU is not recognized as representative at the national level. The letter further stated that the
Ordinance does not apply to ADU or to other workers’ organizations whose representativeness had been repealed by the
Council of Ministers.

The Committee notes the explanation given by the Government to the Committee on Freedom of Association in
respect of Case No. 2047 that as per section 1 of the Transitional Provisions of the Council of Ministers Decree No. 152
promulgating Ordinance No. 64/18, only workers’ and employers’ organizations that had been recognized as
representative at the national level by a decision of the Council of Ministers were required to submit by 15 October 2003
the necessary documents to assess their representative status. According to the Government, this provision was in
accordance with section 36(a), paragraph 2, of the Labour Code and this was affirmed by the Supreme Administrative
Court. The Committee also takes note of the observation of the Government that it was however open for ADU and NTU
on the basis of section 36, paragraph 2, of the Labour Code, to have made a request to the Council of Ministers in order to
have their representativeness assessed for recognition at the national level.

Taking into account the information provided by both WCL and the Government and the contents of the aforesaid
letter from the Deputy Minister of Labour and Social Policy to ADU and the fact that the letter does not indicate the
avenues which should be taken to assess their representativeness, the Committee considers that access to established
mechanisms for determining representativeness is far from evident. The Committee further considers that in order to
ensure that the determination of representative organizations is based on clear, precise and objective criteria and not on
arbitrary decision-making authority, all relevant workers’ and employers’ organizations must have an opportunity to prove
their representative status at regular intervals so that they may freely organize their activities accordingly. In this respect, it
notes with concern that ADU and PROMYANA (now, NTU) have since 1999 been unable to participate in a poll to
determine their representativeness at the national level.

The Committee trusts that the Government will rapidly take the necessary measures to enable ADU and NTU to
establish their representativeness at the national level and requests the Government to indicate, in its next report, the
progress made in this regard.

The Committee further requests the Government to reply to the other issues raised by WCL in its observations as

well as to the outstanding matters raised in respect of the application of the Convention (see 2003 observation and direct
request, 74th Session) in its next report due for the regular reporting cycle in 2005.

Burundi

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1993)

The Committee notes the information supplied in the Government’s report and the Government’s reply to the
comments on the application of the Convention by the International Confederation of Free Trade Unions (ICFTU) and the
Confederation of Burundi Trade Unions (COSYBU).

Article 2 of the Convention. 1. Right of public employees without distinction whatsoever to establish and join
organizations of their own choosing. In its previous comments, the Committee noted the entry into force of Act No. 1-001
of February 2000 amending the magistrates’ regulations, and observed that the Act contained no express reference to
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magistrates’ right of association. Since magistrates are not governed by the same rules as public servants, the Committee
requested the Government to indicate in its next report the provisions that ensure the right to organize of magistrates. It
notes in this connection that, according to the Government, the Union of Magistrates of Burundi (SYMABU) was
registered by Ministerial Ordinance No. 660/100/94 of 1 June 1994 and is operating normally. It notes, however, that
according to COSYBU’s comments of 3 November 2003, following a magistrates’ strike, the Minister of Justice denied
SYMABU’s existence in law and asserted that magistrates do not have the right to organize.

Recalling that all public service employees should have the right to establish occupational organizations, the
Committee asks the Government to specify in its next report whether magistrates have the right to organize and, if so, to
indicate the provisions laying down this right for magistrates. The Committee also requests the Government to reply in its
next report to COSYBU’s assertion that SYMABU has been denied existence in law.

2. Right to organize of minors. For several years the Committee has been raising the matter of the compatibility of
section 271 of the Labour Code with the Convention. Section 271 provides that minors under the age of 18 may not join a
trade union without express permission from their parents or guardians. The Committee notes the Government’s statement
in its report that minors will be given the right to organize in the forthcoming revision of the Labour Code. The Committee
notes this information and requests the Government to ensure fully the right to organize of minors of working age without
authorization from their parents or guardians.

Article 3. Right of workers’ and employers’ organizations to draw up their constitutions and rules, to elect their
representatives in full freedom, to organize their administration and activities and to formulate their programmes without
interference from the public authorities. 1. Election of trade union officers. In its previous comments the Committee
noted that the Labour Code sets a number of conditions for holding the position of trade union officer or administrator.

(a) Criminal record. Under section 275(3) of the Labour Code, anyone sentenced to more than six months’
imprisonment with no suspension of sentence may not hold trade union office. In its report for 2002, the Government
stated that it was planning to amend this provision after consulting the National Labour Council, in the light of the
Committee’s observation that conviction for an act which, by its nature, does not call into question the integrity of the
person and implies no real risk for the performance of trade union duties should not constitute grounds for exclusion from
trade union office.

(b) Belonging to the occupation. Section 275(4) of the Labour Code requires trade union leaders to have belonged
to the occupation or trade for at least one year. The Committee requested the Government to make the legislation more
flexible by allowing persons who formally worked in the occupation to stand for office or by lifting this requirement for a
reasonable proportion of trade union officers. In its report for 2002, the Government stated that it was planning to amend
this provision after consulting the National Labour Council.

The Committee trusts that the revision of the Labour Code will fully take into account the abovementioned
principles.

2. The right to strike. In its previous comments the Committee raised the matter of the series of compulsory
procedures to be followed before taking strike action (sections 191 to 210 of the Labour Code), which appears to authorize
the Minister of Labour to prevent all strikes. The Committee noted in this connection the ICFTU’s assertion that there are
procedural requirements that empower the authorities to determine whether or not a strike is lawful. In practice, this has
enabled the authorities to prevent or end strikes on the grounds that they were detrimental to the national economy and
sought to support the “enemies” of the Government. Lastly, in the course of the last three years several trade union leaders
have been imprisoned for calling strikes. The Committee notes that the Government has not responded to the ICFTU’s
comments. Recalling that the right to strike is one of the essential means available to trade unions of furthering and
defending the interests of their members, the Committee again requests the Government to respond to the ICFTU’s
comments on this matter and to provide the draft text implementing the Labour Code with regard to procedures for the
exercise of the right to strike to which it referred in its previous reports, so that the Committee may ascertain whether it is
consistent with the provisions of the Convention.

The Committee further noted that, under section 213 of the Labour Code, strikes are lawful when they are called
with the approval of a simple majority of the employees of the workplace or enterprise, whereas according to the
Government, in practice, no vote has been required and a consensus has sufficed. The Committee recalled that, when
voting on strikes, the ballot method, quorum and majority required should not be such that the exercise of the right to
strike becomes difficult in practice. If a member State sees fit to establish in its legislation provisions requiring a vote by
workers before a strike can be held, it should ensure that account is taken only of the votes cast and that the required
majority and quorum are fixed at a reasonable level (see General Survey on freedom of association and collective
bargaining, 1994, paragraph 170). The Committee accordingly asks the Government once again to indicate in its next
report the measures taken or envisaged to amend section 213 in the light of the comments recalled above.

The Committee requests the Government to report on progress made in revising the Labour Code and to provide a
copy of the new text as soon as it is adopted.

Lastly, the Committee noted the ICFTU’s assertion that the Government is preventing trade unions from choosing
their representatives on national tripartite bodies, as a result of which the work of the National Employment Council has
come to a standstill. The Committee notes the Government’s statement that it raises no obstacles to trade union elections
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and that it has observed that, on the contrary, most trade unions fail in their statutory obligation to renew the membership
of their bodies periodically. The Committee takes note of this information and hopes that the Government will take the
necessary steps to ensure that trade union organizations may exercise in full the right to organize their activities freely,
including the right to choose their representatives on national tripartite bodies without interference from the public
authorities.

In addition, the Committee is addressing certain other matters in a request directly to the Government.

Cameroon

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the Government’s report and the comments made by the International Confederation of Free
Trade Unions (ICFTU) in its communications dated 24 September 2003 and 19 July 2004, as well as the comments made
by the Central Public Sector Trade Union Organization of Cameroon (CSP), dated 2 September 2004.

The Committee recalls that it has been commenting for several years on the following points.

1. Article 2 of the Convention. The Committee has been pointing out for many years that Act No. 68/LF/19, of
18 November 1968, under which the existence in law of a trade union or occupational association of public servants is
subject to prior approval by the Minister for Territorial Administration, and section 6(2) of the Labour Code of 1992,
under which persons forming a trade union which has not yet been registered and who act as if the said union has been
registered shall be liable to prosecution, are not consistent with Article 2 of the Convention. Noting the assurances given
by the Government that provisions should be adopted before the 92nd Session of the Conference (June 2004) to bring the
legislation into conformity with the Convention (particularly relating to the repeal of Act No. 68/LF/19 and of Decree
No. 69/ST/7 of 6 January 1969, and the amendment of sections 6(2) and 11 of the Labour Code of 1992, the Committee
nevertheless must note that no practical legislative progress has been achieved in this respect. As regards more specifically
the Act of 1968 respecting trade unions and occupational associations of public servants, the Government indicates in its
latest report that the amendment process is still under way. In view of the length of time that has elapsed since its first
observations on this subject, the Committee once again urges the Government to take the necessary measures promptly to
bring its legislation into conformity with the Convention, in particular to amend Act No. 68/LF/19 in order to ensure that
public servants have the right to establish organizations of their own choosing without prior authorization, and to provide
copies of the relevant legislative texts.

2. Article 5. Prior authorization for affiliation to an international organization. The Committee has been pointing
out for several years that section 19 of Decree No. 69/DF/7 which provides that trade unions or associations of public
servants may not join a foreign occupational organization without obtaining prior authorization from the Minister
responsible for “supervising public freedoms”, is inconsistent with Article 5 of the Convention. The Committee once again
refers to its previous comments in this respect, as the provision in question has not been repealed despite the assurances
given by the Government. It once again urges the Government to amend the legislation as soon as possible in order to
eliminate the requirement for public servants’ unions to obtain prior authorization before joining an international
organization.

3. The Committee notes the comments of the ICFTU concerning the situation in the CAMRAIL enterprise, and
particularly the arrest of Mr. B. Essiga, and the Government’s reply in this respect, including the fact that this trade
unionist has benefited from provisional release and that the judicial procedures are following their course. Recalling that
the guarantees set out in the Convention can only be effective if civil and political rights are fully protected (see General
Survey on freedom of association and collective bargaining, 1994, paragraph 43), the Committee requests the Government
to provide information in its next report on developments relating to the prosecution of Mr. Essiga and to provide a copy
of any decision made in this case.

4. The Committee requests the Government to provide its observations on the other comments made by the ICFTU,
as well as those of the CSP.

Emphasizing once again that all of the issues referred to above have been raised for many years both by the
Committee of Experts and the Conference Committee on the Application of Standards, including in June 2003, the
Committee urges the Government to take the necessary measures very promptly to bring its legislation into conformity
with the Convention and to provide copies of the relevant legislative texts in the very near future.

Workers' Representatives Convention, 1971 (No. 135) (ratification: 1976)

The Committee notes the Government’s report. It also notes the comments on the application of the Convention
made by the Confederation of Public Service Unions of Cameroon (CSP), dated 2 September 2004, and the General Union
of Cameroon Workers (UGTC), dated 27 August 2004. The Committee requests the Government to reply to these
comments.
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Canada

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1972)

The Committee notes the comments on the application of the Convention submitted by the International
Confederation of Free Trade Unions (ICFTU), dated 19 July 2004, raising many points which were covered in its previous
comments. The Committee requests the Government to provide its observations on these comments in its next report. The
Committee further notes the oral information provided by the Government representative to the Conference Committee in
2004, as well as the discussion which took place therein.

The Committee recalls that, following the discussion at the last International Labour Conference, it was noted that
several matters remained pending concerning, in particular, the exclusion from the scope of the labour relations legislation
of workers in agriculture and horticulture, who are thereby deprived of full and complete protection in relation to the right
to organize. The other matters relate to the specific reference in the law to the trade union recognized as the bargaining
agent, as well as the trade union rights of teachers and education sector workers in certain provinces. The Committee
therefore requests the Government to provide detailed information in its next report in reply to its previous comments (see
2003 observation, 74th Session). Taking due note of the measures adopted by the federal Government, in collaboration
with the ILO, to draw the attention of the governments of the various provinces to the Committee’s comments, it also
reminds the Government of the possibility of having recourse to ILO technical assistance to facilitate the implementation
of the Convention.

Central African Republic

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes that, once again, the Government’s report does not address the matters raised in its previous
observation, which concerned the right to elect trade union officers freely, government powers of requisition in the event
of a strike and the trade union monopoly established by the Labour Code. It therefore requests the Government to provide
a reply to the outstanding matters raised in respect of the application of the Convention (see 2003 observation,
74th Session) in its next report due for the regular reporting cycle in 2005.

Chad

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes that the Government’s report has not been received. It must therefore repeat its previous
observation, which read as follows:

1. Article 2 of the Convention. Right of workers and employers, without distinction whatsoever, to establish and join
organizations without previous authorization. On several occasions, the Committee has requested the Government to amend
Ordinance No. 27/INT/SUR of 28 July 1962 regulating associations, so as to guarantee that it does not apply to occupational
organizations. This Ordinance contains several provisions on the establishment of associations and the supervision of their
operation by the authorities; it makes the existence of associations subject to authorization by the Ministry of the Interior and
confers upon the authorities broad supervisory powers over the administration of associations, under threat of administrative
dissolution. The Committee noted that, in its 2000 report, the Government stated that, following the intercession of the Ministry
of Public Service, Labour and Employment Promotion with the Ministry of the Interior, the 1962 Ordinance no longer in practice
applies to trade union organizations. The Government also stated that all workers’ and employers’ organizations in the country
recognize that this is indeed the case. While noting that the Labour Code does not provide for such authorization for trade unions,
the Committee has always considered that it is desirable for occupational organizations to be explicitly excluded from the scope
of the Ordinance to prevent them from falling within its scope of application, as was the case in the past. The Committee requests
the Government to take the necessary measures for this purpose and to keep it informed thereof in its next report.

Recalling that all workers have the right to freedom of association, the Committee noted in previous comments that, under
the terms of section 294(3) of the Labour Code, fathers, mothers or guardians may oppose the right to organize of young persons
under the age of 16 years. The Committee emphasized that Article 2 guarantees all workers, without distinction whatsoever, the
right to establish and join organizations. In its report in 2000, the Government indicated that section 294(3) is due to be repealed
when the texts implementing the Labour Code are adopted. Noting that, by virtue of section 52 of the Labour Code, the minimum
age for admission to employment is 14 years, the Committee hopes that subsection 3 of section 294 will be amended in the near
future to guarantee the right to organize of young persons who are legally entitled to work, both as workers and as apprentices,
without parental authorization being necessary. It requests the Government to supply copies of any implementing texts relating to
freedom of association that are adopted.

2. Article 3. Right of workers’ and employers’ organizations to organize their administration and activities in full
freedom. The Committee noted in previous comments that section 307 of the new Labour Code continues to provide that the
accounts and supporting documents for the financial transactions of trade unions must be submitted without delay to the labour
inspector, when so requested. In this respect, the Government indicated in previous reports that the texts to be issued under the
Labour Code should establish further provisions governing the conditions for such supervision, which could be carried out
following a claim or a complaint by a trade unionist. The Committee trusts that the Government will take the necessary measures
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to provide effective guarantees of the right of occupational organizations to organize their administration without any interference
by the public authorities, which involves, among other measures, ensuring that financial supervision is confined to an obligation
to submit periodic financial reports and that any verification of accounts is limited to exceptional cases, such as the lodging of a
complaint. It requests the Government to keep it informed in this respect in its next report and to indicate, in the event that the
texts issued under the Labour Code have still not been adopted, the conditions under which supervision of the financial
management of trade unions by labour inspectors is carried out in practice.

The Committee requested the Government to provide information on the application in practice of Decree
No. 96/PR/MFPT/94 of 29 April 1994 issuing regulations respecting the exercise of the right to strike in the public service. The
Committee recalls that this Decree provides for a conciliation and arbitration procedure prior to the calling of a strike and for a
compulsory minimum service in certain public services the interruption of which would result in extremely serious disruption of
the life of the community. In its report in 2000, the Government indicated that the above Decree had given rise to strong
opposition by trade union confederations and that it had therefore never been applied in practice. The Government stated that the
texts that are due to be issued under the Labour Code should explicitly repeal this Decree. The Committee wishes to recall that
the right to strike may be restricted, or even prohibited, only in the case of public servants exercising authority in the name of the
State or in essential services in the strict sense of the term, that is services the interruption of which would endanger the life,
personal safety or the health of the whole or part of the population. Furthermore, in order to avoid damages which are irreversible
or out of all proportion to the occupational interests of the parties to the dispute, as well as damages to third parties, namely the
users or consumers who suffer the economic effects of collective disputes, the authorities could establish a system of minimum
service in other services which are of public utility. The Committee requests the Government to provide copies of the texts of the
Act of 31 December 2001 issuing the general conditions of service of the public service and its implementing Decree of 23 June
2003, and of any other text repealing or amending Decree No. 96/PR/MFPT/94, and to indicate the manner in which the right to
strike is exercised in practice in the public service.
The Committee hopes that the Government will make every effort to take the necessary action in the very near

future.

Colombia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1976)

The Committee notes the Government’s report. The Committee also notes the discussions in the Conference
Committee on the Application of Standards in 2004. Furthermore, the Committee notes the reports of the Committee on
Freedom of Association on the various current cases relating to Colombia adopted by the Governing Body at its sessions
in March, June and November 2004.

The Committee further notes the comments on the application of the Convention made by the Single Confederation
of Workers (CUT), the General Confederation of Democratic Workers (CGTD) and the Confederation of Workers of
Colombia (CTC) in a communication of 1 June 2004 and by the International Confederation of Free Trade Unions
(ICFTU) in a communication of 23 July 2004.

In the first place, the Committee observes that the above organizations refer to numerous acts of violence against
trade union leaders and trade unionists (the ICFTU reports 20 murders of trade union leaders or trade unionists between
January and April 2004, death threats against leaders of the ANTHOC, ASEDAR, SINTRAMUNICIPIO,
SINALTRAINAL (Barranquilla, Palmira and Cali branches), SINTRAEMCALI and SINTRAMINERCOL trade union
oganizations, the break-in at the premises of the Rural Workers’ Association of Arauca, the attempted murder with
firearms of a leader of the SINTRAMETAL trade union organization, Yumbo branch, and the kidnapping of the Vice-
President of the Association of Departmental Employees (ADEA); the trade union federations, CUT, CGTD and CTC,
and the ICFTU refer to the issue of the impunity enjoyed by the perpetrators of acts of violence against trade union leaders
and trade unionists in 95 per cent of cases and recall that social protest is subject to various forms of repression.

In this respect, the Committee notes that the Government provides information on Case No. 1787, which is currently
before the Committee on Freedom of Association and relates to the murders of trade unionists and trade union leaders,
presumably for their involvement in trade union activities. The Government also indicates that some of them were not
murdered as a result of their trade union activities. The Government adds that regional agreements have been concluded
(in Valle del Cauca, Valledupar, Bucaramanga, Arauca, Barrancabermeja, Barranquilla, Medellin and Risaralda) relating
to the subjects of prevention, protection, guarantees for freedom of association and measures to combat impunity, and that
protective measures have also been taken (for example, the provision of national permits so that those under threat can
leave the area concerned) for leaders and/or the provision of armouring for the premises of the ANTHOC,
SINALTRAINAL and SINTRAMINERCOL trade union organizations.

The Committee notes with grave concern the persistent climate of violence in the country and the conclusions of the
Committee on Freedom of Association in Case No. 1787 in November 2004, and of the Committee on the Application of
Standards, citing further murders and other acts of violence. As emphasized in the conclusions of the Committee on the
Application of Standards, the Committee of Experts recalls that workers’ and employees’ organizations can only exercise
their activities freely and effectively in a climate free of violence and it once again urges the Government to guarantee the
right to life and security, and to reinforce urgently the necessary institutions in order to put an end to the situation of
impunity, which is a serious obstacle to the exercise of the trade union rights guaranteed by the Convention. The
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Committee notes that the climate prevailing in the country is not favourable to the exercise and development of trade
union activities more generally.

50

The Committee recalls that it has been commenting for many years on certain provisions of the law concerning:
The prohibition on the calling of strikes by federations and confederations (section 417(i) of the Labour Code).

The Committee notes the Government’s indication that: (i) the legislation has followed for a long time the tendency
espoused by many other legislations to strengthen trade unionism at the enterprise level and that this is the outcome
of the conviction that this approach is most suited to the purposes of strengthening the trade union movement and
collective bargaining and that focusing on these organizations is not contrary to the Convention; (ii) the legislator
intended that the provision of special protection and the strengthening of the lower levels of the trade union
movement were not an obstacle to the promotion of trade unionism at the level of federations and confederations, as
illustrated by the fact that the law has afforded such federations and confederations all the same attributes as those
accorded to enterprise trade unions; and (iii) this situation, to which the sole exception is the calling of strikes, has
resulted in strong federations and confederations which are sufficiently representative of workers’ rights. In this
respect, the Committee considers that higher level organizations should be able to have recourse to strike action in
cases of disagreement with the Government’s social and economic policies. The Committee therefore requests the
Government to take measures to amend section 417(i) of the Labour Code.

The prohibition on strikes, not only in essential services in the strict sense of the term, but also in a wide range of
services which are not necessarily essential (section 450(1)(a) of the Labour Code and Decrees Nos. 414 and 437 of
1952, 1543 of 1955, 1593 of 1959, 1167 of 1963, 57 and 534 of 1967) and the possibility of dismissing trade union
officers who have intervened or participated in an unlawful strike (section 450(2) of the Labour Code), even where
the unlawfulness of the strike rests on requirements which are contrary to the principles of freedom of association.

In this respect, the Committee notes the Government’s indication that: (1) in Colombia the concept of public services
is understood as those provided by the State directly or through private entities to address the needs of the population
and in which the general interest is implicit; (2) the legislator, based on the criterion of general interest, indicated in
the Labour Code some of the activities which, in view of the situation of Colombia, give expression to and
encompass the general interest; (3) none of the Conventions on freedom of association and collective bargaining
explicitly refer to the right to strike, and even less to the concept of essential services; and (4) the Political
Constitution of 1991 was intended to take up the ILO concept of essential services as merged with the Colombian
legal tradition, for which reason Article 53 refers to essential public services with a view to prohibiting the right to
strike in them; according to the Government, this is a concept which cannot be divorced from its origin, which goes
well beyond labour matters.

In this regard, the Committee recalls that in its General Survey of 1994 it indicated that, under Article 3, paragraph
1, of Convention No. 87, “the right to organize activities and to formulate programmes is recognized for workers’
and employers’ organizations. In the view of the Committee, strike action is part of these activities under the
provisions of Article 3; it is a collective right exercised, in the case of workers, by a group of persons who decide not
to work in order to have their demands met. The right to strike is therefore considered as an activity of workers’
organizations within the meaning of Article 3” and “in the light of the above, the Committee confirms its basic
position that the right to strike is an intrinsic corollary of the right to organize protected by Convention No. 87" (see
General Survey on freedom of association and collective bargaining, 1994, paragraphs 149 and 151). With regard to
services considered to be essential in which the right to strike may be limited or even prohibited, the Committee
emphasized that “the principle whereby the right to strike may be limited or even prohibited in essential services
would lose all meaning if national legislation defined these services in too broad a manner. As an exception to the
general principle of the right to strike, the essential services in which this principle may be entirely or partly waived
should be defined restrictively: the Committee therefore considers that essential services are only those the
interruption of which would endanger the life, personal safety or health or the whole or part of the population” (see
General Survey, op. cit., paragraph 159). In view of the above, the Committee requests the Government to take
measures to amend the legislative provisions in question and to provide information in its next report on any
measure adopted in this respect.

The authority of the Minister of Labour to refer a dispute to arbitration when a strike exceeds a certain period
(section 448(4) of the Labour Code).

In this regard, the Committee notes the Government’s confirmation that the legislation permits the Minister to adopt
this measure, but that it is necessary to take into account that: (1) in practice, it is a provision which can be said to
have been used on very few occasions in the labour history of the country; (2) the provision sets out, not an
obligation for the Minister, but a faculty, and in the event that the Minister chooses to give effect to this provision,
the measure adopted by the will of the administration can be appealed through the courts; and (3) the fact that the
Minister may submit the dispute to arbitration does not mean that workers are denied recourse to the court of
arbitration. The Committee considers that the use of compulsory arbitration to bring an end to a strike is only
acceptable when it has been requested by the two parties involved in the dispute or in cases in which the strike may
be restricted or even prohibited, that is in cases of dispute within the public service involving public servants
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exercising authority in the name of the State or essential services in the strict sense of the term, namely, services the
interruption of which would endanger the life, personal safety or health of the whole or part of the population. In
these conditions, and taking into account the Government’s indication that this ministerial power is little used in
practice, the Committee requests the Government to take measures to repeal this provision of the Labour Code and
to provide information in its next report on any measure adopted in this respect.

Finally, the Committee recalls that in its previous observation it noted that the World Confederation of Labour
(WCL) had sent comments on the application of the Convention referring to the legislative matters raised by the
Committee and the situation of violence in the country, which means that the exercise of freedom of association involves
great risk. With regard to these matters, the Committee refers to the comments made above in the present observation. The
WCL also indicates that: (1) the official responsible for registering trade unions is competent to make comments and has
been granted the power to oppose registration; and (2) employers are permitted to oppose the registration of a trade union
organization or to impugn the election of a new trade union board. With regard to the registration of trade unions, the
Committee notes that, notwithstanding this power to oppose registration, the Government has indicated that there is no
difficulty in the establishment of trade union organizations and that the registration of a trade union organization is an
administrative act which can be appealed through the courts. The Committee recalls that problems of compatibility with
the Convention also arise where the registration procedure is long and complicated or when registration regulations are
applied in a manner inconsistent with their purpose and the competent administrative authorities make excessive use of
their discretionary powers (see General Survey, op. cit., paragraph 75). The Committee therefore requests the Government
to provide further information on the practical application of the registration procedure and, in particular, the number of
cases where registration has been denied, the reasons for such refusal, whether the refusal was appealed and the final
outcome of the appeal. It further asks the Government to provide comments with its next report on the other observations
made by the WCL.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1976)

The Committee notes the comments submitted by the Single Confederation of Workers (CUT), the General
Confederation of Democratic Workers (CGTD) and the Confederation of Workers of Colombia (CTC) in a
communication of 1 June 2004 on the application of the Convention, and by the International Confederation of Free Trade
Unions (ICFTU) in a communication of 23 July 2004. The Committee requests the Government to communicate its
observations on these comments in its next report.

The Committee will examine the other matters it raised in its previous observation (see observation of 2003,
74th Session) next year in the context of the regular reporting cycle.

Congo

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the information provided by the Government in its report.

In its previous comments, the Committee requested the Government to amend the legislation on the minimum
service organized by the employer, to be maintained in the public service that is indispensable for safeguarding the general
interest (section 248-15 of the Labour Code), in order to limit the minimum service to operations which are strictly
necessary to meet the basic needs of the population, within the framework of a negotiated minimum service. In this regard,
the Committee notes that the Government indicates that section 248-15 has indeed been amended but that it is not in a
position at this stage to produce the copy of the text amending the provisions of the said section. The Committee recalls
that, since the definition of a minimum service restricts one of the essential means of pressure available to workers to
defend their economic and social interests, their organizations should be able, if they so wish, to participate in defining
such a service, along with employers and the public authorities. The parties might also envisage the establishment of a
joint or independent body responsible for examining rapidly and without formalities the difficulties raised by the
definition and application of such a minimum service and empowered to issue enforceable decisions (see General Survey
on freedom of association and collective bargaining, 1994, paragraph 161). The Committee expresses the hope that the
text amending section 248-15 of the Labour Code takes account of these principles and requests the Government to send it
a copy of the text as soon as possible.

As regards its previous comments concerning the deduction of trade union dues from workers’ wages, the
Committee will continue its discussion with the Government during the regular supervisory cycle relating to the
application of Convention No. 98.

Finally, the Committee requested the Government to keep it informed of developments in the revision of the Labour
Code in its next report and to send it a copy of any draft amendment to that Code in order to ensure its conformity with the
provisions of the Convention. The Committee notes that the Government’s report indicates that the revision work has been
completed and that the draft was submitted for opinion to the National Labour Advisory Commission at its ordinary
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session held in Brazzaville from 22 to 29 December 2003. The Committee requests the Government to send it a copy of
the draft revised Labour Code and to continue to keep it informed in this regard.

Costa Rica

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the comments on the application of the Convention made by the Confederation of Workers
Rerum Novarum (CTRN) and the International Confederation of Free Trade Unions (ICFTU), as well as the reply
provided by the Government.

The Committee will examine these observations and the Government’s reply next year in the context of the regular
reporting cycle on the application of the Convention, together with the other pending issues (see 2003 observation,
74th Session).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1960)

The Committee takes note of the Government’s report and of an extensive reply by the Government to the comments
submitted by the International Confederation of Free Trade Unions (ICFTU) and the Workers’ Confederation Rerum
Novarum (CTRN). For the most part the above organizations raised matters already dealt with by the Committee in its
observation of 2003. Their comments will be examined together with the Government’s reply in 2005 in the context of the
regular reporting cycle for the application of this Convention.

The Committee notes the discussion on the application of the Convention that took place in the Conference
Committee in June 2004 and particularly the following conclusions: (1) the Government is in agreement with the changes
requested by the Committee of Experts; (2) the request by the Government representative for a dialogue process at the
ILO headquarters with the participation of the legislative and judicial authorities as well as the Ombudsman, in order to
find a solution to the problems through dialogue with ILO experts and officials; and (3) the hope expressed by the
Conference Committee that the process of social dialogue will facilitate the solution of the questions raised by the
Committee of Experts.

The Committee observes that the envisaged dialogue meeting did not take place so as to discuss the following
problems: (1) slow and ineffectual procedures for penalties and redress in the event of anti-union acts, and drafting of a
Bill, with tripartite consensus, which provides for a rapid procedure; (2) restrictions on the right to collective bargaining in
the public sector under various decisions of the Constitutional Chamber of the Supreme Court; drafting of various Bills
including a constitutional reform Bill to overcome this problem; and adoption of a Decree in May 2001 to address the
problem; (3) requirement of proportionality and rationality in public sector collective bargaining; the Constitutional
Chamber has ruled that several clauses of a public sector collective agreement are unconstitutional and according to the
latest comments by the ICFTU and the CTRN the problem is spreading to other collective agreements; and (4) the huge
disproportion in the private sector between the number of collective agreements concluded with trade unions — 12, with a
coverage of 7,200 workers — and the number of direct arrangements concluded by non-unionized workers — 130; the
Committee of Experts had requested an independent inquiry into this matter.

The Committee notes that the Government has requested a technical assistance mission for March 2005 and hopes
that at its next meeting the dialogue process at the ILO headquarters requested by the Government will take place.

Workers' Representatives Convention, 1971 (No. 135) (ratification: 1977)
The Committee takes note of the Government’s report.

In its previous observation, the Committee noted that the number of protected trade union representatives was small
(section 365 of the Labour Code — one leader for the first 20 workers unionized and one for every additional 25 up to a
maximum of four), and expressed the view that it would be appropriate to extend protection to a larger number of
representatives without prejudice to satisfactory general protection for all workers against acts of anti-union
discrimination.

In its previous report the Government provided information on a Bill before the Legislative Assembly to extend and
improve protection against anti-union discrimination. The Committee observed that the Bill (to reform several provisions
of the Labour Code) which has tripartite consensus, addresses very fully the acts of anti-union discrimination and
interference (dismissals, transfers, blacklists, etc.) and provides for very rapid procedures prior to dismissal which have to
be discharged by the employer and for summary proceedings before the judicial authorities, with compulsory time limits
to ascertain the reasons for the dismissal and severe penalties for refusal to reinstate the worker where justified grounds
are not found to exist. It is provided expressly that, in the situations described above, dismissal without due cause as
provided in the Labour Code shall be void (that is, subject to compensation) as already established in the case law of the
Constitutional Chamber.
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In its last report the Government states that it has noted the Committee’s comments and hopes to be able to provide
information in the near future on the adoption of the abovementioned Bill. The Committee requests the Government to
keep it informed on this matter.

Cuba

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1952)

The Committee notes the comments presented by the International Confederation of Free Trade Unions (ICFTU)
concerning issues raised in the Committee’s previous comments and the Government’s reply thereto.

The Committee will examine these matters, as well as all other outstanding issues raised in respect of the application
of the Convention (see 2003 observation, 74th Session) during the regular reporting cycle in 2005.

Czech Republic

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1993)

The Committee notes the Government’s report as well as its reply to the comments made by the Czech-Moravian
Confederation of Trade Unions (CMKOS), dated 25 October 2004.

1. Taking into account allegations of slowness of a certain number of judicial procedures, the Committee had
requested the Government to send additional information on the judicial procedure in case of anti-union discrimination or
interference and, in particular, to indicate precisely the average duration of the procedure. The Committee had also
requested the Government to transmit the text of the draft law on the civil service, which according to the Government
makes it possible to collectively bargain in the public service. The Committee notes the information provided by the
Government, according to which: (1) not all legal possibilities are always sufficiently utilized; (2) it is often difficult to
prove acts of discrimination and a draft law on labour inspection has been submitted to Parliament in June 2004; the
methodological rules for inspection will be checked before the adoption of the law in order to improve the situation; (3)
draft legislation on extra-judicial settlement of disputes will be submitted to Parliament as well as a review of measures
adopted to speed up civil-law litigation.

The Committee requests the Government to keep it informed of developments concerning these matters.

2. The Committee notes that Act No. 218/2002 amending certain provisions of the Public Service Act has not yet
entered into force. The Committee is not in a position to establish from the Government’s report whether the trade unions
representing public servants not engaged in the administration of the State can negotiate or can only benefit from
consultations. The Committee requests the Government to indicate in its next report the collective bargaining procedures
in place for the negotiation of the terms and conditions of employment of public servants not engaged in the
administration of the State and to transmit any relevant legislative texts.

3. The Committee takes note of the comments made by CMKOS on the current trend of replacing collective
agreements with internal regulations and individual employer-employee relations and requests the Government to provide
its observations thereon.

Democratic Republic of the Congo

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2001)

The Committee notes the information contained in the Government’s report. However, it notes that this report does
not provide the observations requested by the Committee on the comments made by the Conscience of Workers and
Farmers of the Congo (CTP), dated 10 July 2003, and the World Confederation of Labour (WCL), of 29 August 2003. The
Committee also notes the comments on the application of the Convention made by the Confederation of Trade Unions of
Congo (CSC), an affiliate of the WCL, dated 31 May 2004.

The Committee notes that the comments made by the CTP concern Convention No. 98. It will examine them on the
occasion of its regular examination of Convention No. 98.

In its comments, the WCL indicates that the Government has unilaterally suspended trade union elections in
enterprises and establishments of all types in the Democratic Republic of the Congo.

The Committee recalls in this respect that the autonomy of organizations can be effectively guaranteed only if their
members have the right to elect their representatives in full freedom. The public authorities should therefore refrain from
any interference which might restrict the exercise of this right, whether as regards the holding of trade union elections,
conditions of eligibility or the re-election or removal of representatives (see General Survey on freedom of association and
collective bargaining, 1994, paragraph 112). The Committee therefore requests the Government to reinstate trade union
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elections as soon as possible in enterprises and establishments of all types in the Democratic Republic of the Congo and to
keep it informed of the measures adopted in this respect.

In its comments, the CSC indicates that flagrant violations of Convention No. 87 occur day after day, and take the
form of the arrest of trade unionists and threats by the public authorities upon trade union delegates, particularly in public
enterprises. The CSC refers in this respect to two cases of arrest and detention. The Committee recalls that the arrest and
detention, even for short periods, of trade union leaders and members engaged in their legitimate trade union activities,
without any charges being brought and without a warrant, constitute a grave violation of the principle of freedom of
association (see General Survey, op. cit., paragraph 31). The Committee requests the Government to ensure that an
investigation is opened into the matters raised by the CSC regarding the cases of arrest and detention and to keep it
informed in this respect.

The Committee is also addressing a request directly to the Government on certain other matters.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1969)

The Committee notes with regret that the Government’s report has not been received and that the Government has
not replied to the comments made by the Conscience of Workers and Peasants of Congo (CTP), dated 10 July 2003. The
Committee also notes the comments made by the Confederation of Trade Unions of Congo (CSC), an organization
affiliated to the World Confederation of Labour (WCL), dated 31 May 2004.

Article 2 of the Convention. The Committee recalls that, although section 235 of the new Labour Code prohibits all
acts of interference by workers’ and employers’ organizations in each other’s affairs, section 236 provides that acts of
interference shall be defined more specifically in a ministerial order. The Committee therefore once again requests the
Government to provide a copy of this order as soon as it is adopted.

Article 4. The Committee notes that in its comments the CTP indicates that certain enterprises, such as the National
Electricity Company (SNEL), exclude representative trade union organizations from collective bargaining without taking
into account section 13 of the national inter-occupational collective labour agreement, concluded and signed by the
organizations of workers and employers of the Democratic Republic of the Congo, which provides that only trade unions
whose representativeness is confirmed by the election of at least one trade union delegate may participate in collective
bargaining in the enterprise. The Committee therefore requests the Government to reply to the CTP’s comments and
requests it to take all necessary measures to promote collective bargaining with representative organizations.

Article 6. With regard to collective bargaining in the public sector, the Committee had noted in its previous
comment that section 1 of the Labour Code, which specifies its scope of application, explicitly excludes career members
of the state public services who are governed by the general conditions of service (Act No. 81-003 of 17 July 1981 issuing
the conditions of service of career members of the state public services) and career employees and officials of the state
public services governed by specific conditions of service. Noting that the CSC’s comments indicate that no measures
have been taken to establish mechanisms to promote collective bargaining in the public sector, the Committee once again
requests the Government to indicate whether public servants who are not engaged in the administration of the State have
the right to bargain collectively, and to keep it informed in future reports of measures intended to encourage and promote
the negotiation of terms and conditions of employment between the public authorities and workers’ organizations in this
sector.

The Committee hopes that the Government will make every effort to provide its report as soon as possible and is
also addressing a request directly to the Government.

Denmark

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1951)

The Committee takes note of the observations made by the Danish Confederation of Trade Unions (LO) as well as
the Government’s observations thereon. The observations and the Government’s reply which concerned both the
application of this Convention, and the Right to Organise and Collective Bargaining Convention, 1949 (No. 98), will be
treated under Convention No. 98 (see below).

The Committee reiterates the request previously addressed to the Government to indicate in its next report the
measures taken to ensure that Danish trade unions may represent all their members — residents and non-residents
employed on ships sailing under the Danish flag — without any interference from the public authorities, in accordance with
Articles 3 and 10 of the Convention and whether, in particular, these unions may freely represent seafarers who are not
Danish residents in respect of their individual grievances.
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Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1955)

The Committee takes note of the comments made by the Danish Confederation of Trade Unions (LO) as well as the
Government’s observations thereon.

1. Article 4 of the Convention. The comments and the Government’s reply concern section 10 of Act No. 408 of 23
June 1988 which sets up a Danish International Shipping Register (DIS). The Committee has been requesting since 1989
the amendment of this provision because it has the effect of prohibiting workers employed on ships sailing under the
Danish flag who are not residents of Denmark from being represented in collective bargaining, if they so wish, by Danish
trade unions of which they are members.

The Committee notes that according to the LO, the Government continues to avoid amending the Act and maintains
that it is not in contravention of the Convention. The LO indicates that the Government considers that Denmark continues
to meet its international obligations although it acknowledges that the Committee has been critical of the DIS. The LO
cites to this effect a statement made by the responsible Minister in the Danish Parliament on 14 November 2003 according
to which the previous and present Governments have both held the view that a decision on the DIS issue would have to be
based on a broad discussion in the ILO of international or secondary registers, such as the DIS. The LO adds that, on that
occasion, the Government also announced that it would launch a comparative study of the DIS and other international
registers; this comparative study has now been completed and the Government has sent a memorandum to Parliament
which contains information on conditions in ship registers in other countries. The LO points to the fact that no other ship
register has provisions that correspond to section 10 of the Act.

The Committee takes note of the observations made by the Government on the above comments. The Government
points out that: (1) the memorandum noted by LO concerning the comparative study of the DIS and other ship registers
has provided Parliament with a detailed description of different national register schemes; (2) the discussion with the
social partners on DIS has been and continuously is an agenda item of the regular tripartite meetings of the Danish ILO
Committee; (3) the ILO will be kept informed of any development concerning the tripartite discussions on DIS; (4) the
Danish Workers’ organizations have had during the years variable approaches on the issue of the DIS as well as the
agreements which allow Danish trade unions to be present during negotiations between owners of ships sailing under the
Danish flag and foreign trade unions in order to ensure that the results in respect of wages and other working conditions
are at an internationally acceptable level (namely, the agreement on mutual information, coordination and cooperation
concerning DIS ships and the framework agreement relating to the conclusion of collective agreements with foreign trade
unions which, as noted by the Committee in its previous comments, entered into force on 1 March 2002 for a period of
three years).

The Committee recalls that out of a total of 7,729 seafarers, 3,350 were foreigners as of September 2001, according
to the figures previously presented by the Government. The Committee recalls from its earlier comments that the
abovementioned agreements allowing Danish trade unions to be present during negotiations between owners of ships
sailing under the Danish flag and foreign trade unions do not cover all relevant Danish unions as two of them had decided
to no longer be parties to the agreements currently in force (the General Workers’ Union in Denmark/Seamen’s Union in
Denmark and the Association of the Restaurant Business). The Committee observes moreover that the abovementioned
agreements do not enable workers aboard ships sailing under the Danish flag who are not Danish residents to be
represented by Danish trade unions even if they are affiliated to them; Danish trade unions can participate in the
negotiations only in an observer capacity, while the terms and conditions of employment of the non-residents are
determined through negotiations only with foreign trade unions.

In these circumstances, the Committee concludes that section 10 of Act No. 408 has the effect of, on the one hand,
restricting the scope of negotiable issues by Danish trade unions by excluding from their bargaining power seafarers
working on ships under the Danish flag who are not Danish residents and on the other hand, preventing these seafarers
from freely choosing the organization they wish to represent their interests in the collective bargaining process. The
Committee therefore requests, once again, the Government to indicate in its next report, the measures taken or envisaged
to amend section 10 of Act No. 408 so that Danish trade unions may freely represent all their members — Danish residents
and non-residents working on ships sailing under the Danish flag, in the collective bargaining process in conformity with
Article 4 of the Convention.

2. The Committee also requests the Government to provide in its next report the information requested by the
Committee in its previous comments concerning the collective bargaining rights of majority organizations (see 2003
observation, 74th Session).

Ecuador

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1967)

The Committee notes the comments submitted by the International Confederation of Free Trade Unions (ICFTU) in
a communication dated 19 July 2004 on the application of the Convention and the Government’s reply thereto.
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As most of the matters raised by the ICFTU were examined last year in the context of the regular reporting cycle, the
Committee will examine these comments, the Government’s reply and its observations on the other outstanding issues
raised by the Committee (see 2003 observation, 74th Session) when it receives the Government’s report due for
examination in 2005.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1959)

The Committee notes that the Confederation of Workers of Ecuador (CTE) and the World Federation of Trade
Unions (WFTU) sent comments on the application of the Convention by letters of 17 December 2003 and 14 January
2004, objecting to section 8 of Executive Decree No. 44 of 30 January 2003 prohibiting an increase in wages and
remuneration in the budgets of public sector entities for the financial year 2003. They also refer to a decision of the
National Remuneration Council (No. 197) prohibiting wage increases in 2004 and 2005. The Committee notes with regret
that the Government’s communication dated 17 August 2004 does not provide a reply to the Committee’s comments. The
Committee requests the Government to provide its observations in its next report. In any case, the Committee recalls that
in its previous observation it referred to the Decree in question and reiterates what it said on that occasion, namely that:

... all workers in the public administration who are not engaged in the administration of the State must be able to enjoy the
guarantees laid down in the Convention and, consequently, negotiate collectively their conditions of employment, including
wages, and that if, under an economic stabilization or structural adjustment policy, i.e. for imperative reasons of national
economic interest, wage rates cannot be fixed freely by means of collective bargaining, these restrictions should be applied as an
exceptional measure and only to the extent necessary, should not exceed a reasonable period and should be accompanied by
adequate safeguards to effectively protect the standard of living of the workers concerned, in particular those who are likely to be
the most affected (see General Survey on freedom of association and collective bargaining, 1994, paragraphs 262 and 260).

The Committee also notes that the CTE objects to the Civil Service and Administrative Careers and Unification and
Standardization of Public Sector Remuneration Act of 6 October 2003, which, in its opinion, infringes Conventions
Nos. 87 and 98 (the CTE states that it requested the Constitutional Court to declare certain sections of the Act
unconstitutional), as well as to a draft amendment to the abovementioned Act presented to the National Congress on
16 December 2003. The Committee requests the Government to send the ruling handed down by the Constitutional Court.
The Committee also hopes that the draft in question will be in conformity with the Conventions on freedom of association
and collective bargaining. The Committee requests the Government to send it a copy of the draft and reminds it that it may
avail itself of the technical assistance of the Office if it so wishes.

The Committee intends to examine the remaining issues concerning the application of the Convention in the context
of its regular reporting cycle (see 2003 observation and direct request, 74th Session).

Ethiopia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1963)

The Committee takes note of the observations of the International Confederation of Free Trade Unions (ICFTU) in
its communication dated 19 July 2004. The Committee also takes note of the reply of the Government to its observations
of 2003.

Articles 2, 3 and 10. Right of teachers to unionize and the right of teachers’ organizations to organize their
activities and formulate their programmes without interference by the public authorities. The Committee takes note of the
Government’s observation that privately employed teachers can exercise the right to unionize and engage in collective
bargaining as per the new Labour Proclamation No. 377/2003, and that teachers in the public sector can form professional
associations.

The Committee further notes however, the ICFTU’s observations that the Ethiopian Teachers’ Association (ETA) is
being harassed by the authorities, that its funds are frozen, that it is prevented from collecting membership fees and that its
members are being harassed, intimidated and jailed, while the Acting Secretary-General Abate Angori has been
summoned for questioning on several occasions by the Criminal Investigation Bureau. In addition, the ICFTU indicates
that on 5 October 2003, the police prevented ETA from holding a public meeting to celebrate World Teachers’ day in
Addis Ababa. According to the ICFTU, armed police surrounded ETA premises and prevented ETA from holding the
meeting by blocking the routes to the square where the meeting was to take place and dispersing all those who were going
to take part. The Committee further notes that according to the ICFTU, the police alleged that ETA had not given them the
required 72 hours’ notice of the meeting while ETA states that it had received a letter alleging that it had not complied
with the law or given proof of its legal status.

The Committee notes that the Government in its reply has indicated that all legally established organizations
including ETA are free to hold meetings provided that they comply with the relevant law by giving prior notice of the
meeting. According to the Government, this is necessary to ensure the maintenance of law and order during meetings. The
Government has further indicated that ETA ought to have given prior notice and if it was not satisfied by the decision of
the appropriate authority thereon, it could have moved the court for relief.
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The Committee recalls in this respect that the right to organize public meetings constitutes an important aspect of
trade union rights. Nevertheless, organizations must observe the general provisions relating to public meetings, which are
applicable to everyone. The prohibition of demonstrations or processions on public streets, in particular in the busiest parts
of the city, when it is feared that disturbances might occur, does not necessarily constitute an infringement of trade union
rights, but the authorities should strive to reach agreement with organizers of the meeting to enable it to be held in some
other place where there would be no fear of disturbances. While reasonable restrictions are acceptable, they should not
result in breaches of fundamental civil liberties (see General Survey on freedom of association and collective bargaining,
1994, paragraph 37). The Committee trusts that the Government will take all measures necessary to ensure that any
restrictions on the organization of public meetings by trade unions are reasonable and do not constitute infringement of
fundamental civil liberties.

The Committee further notes the Government’s indication that the comments made by the ICFTU relating to the
harassment of the officials and members of ETA are of a broad and sweeping nature and that there is no police record
showing that Mr. Abate Angori has been summoned for questioning by the Criminal Investigation Bureau. The Committee
observes the contradiction between the ICFTU’s comments and the Government’s reply and that the ICFTU has referred
to other matters of interference in trade union activities, including the freezing of union funds and obstacles to the
collection of dues, to which the Government has not replied. The Committee therefore requests the Government to provide
further information on all the matters raised by the ICFTU and trusts that the Government will take all necessary measures
to ensure that workers’ organizations may organize their activities and formulate their programmes without interference
from the public authorities.

The Committee will examine other aspects of the Government’s report in respect of the application of the
Convention during the regular reporting cycle of 2005.

Fiji
Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1974)

The Committee takes note of the Government’s report as well as the comments made by the Fiji Trades Union
Congress (FTUC) dated 25 August 2004 and the Fiji Mine Workers’ Union dated 26 August 2004. It also notes with
interest the text of the (further amended) draft Industrial Relations Bill handed over by the Government on 3 June 2004.

Article 1 of the Convention. 1. Protection against anti-union discrimination. The Committee notes that according
to the FTUC, although section 59(1) of the Trade Unions Act prohibits acts of anti-union discrimination, in reality workers
are not accorded any protection because the controlling authority often refrains from acting as vigorously as it should.
Thus, no employer has been successfully prosecuted to date despite numerous complaints referred to the Ministry of
Labour and Industrial Relations for action. The FTUC attaches documents concerning delays in treating six complaints of
anti-union discrimination, including one which has been brought before the Committee on Freedom of Association (Case
No. 2316) and on which it is stated that although the union had notified the Ministry of the dismissals of 44 workers by the
Turtle Island Resort in a letter dated 24 July 2002, no appropriate measures were taken resulting in the union’s recognition
as representative being eventually withdrawn.

The Committee notes that according to the Government, the Ministry has received complaints that some employers
are frustrating the rights of workers to form and join unions of their own choosing and these employers have been
cautioned on the potential breach of the Trade Unions Act and the subsequent prosecution. It adds that the Trade Unions
Act makes it an offence for an employer to stipulate the cessation of union membership as a condition of employment.

The Committee notes that according to the mechanism for dealing with acts of anti-union discrimination provided in
sections 2, 3(1), 4 and 5 of the Trade Disputes Act, the complainant trade unions and their members do not have the
standing to bring their cases to the courts or any other independent body so as to have their grievances examined; trade
disputes may only be reported to the Permanent Secretary for Labour who has full discretion to reject the report, cause an
investigation into it, or report it to the Minister who may in turn refer it to a Tribunal. The Committee emphasizes that in
cases of anti-union discrimination the parties should have access to authorities like the ordinary courts or specialized
bodies, which should have all the necessary powers to rule rapidly, completely and in full independence and in particular
to decide the most appropriate form of redress in the light of the circumstances (General Survey on freedom of association
and collective bargaining, 1994, paragraph 219). The Committee requests the Government to indicate in its next report any
measures taken or contemplated to amend the legislation, possibly in the framework of the draft Industrial Relations Bill,
so as to enable trade unions and their members to have access to the Labour Court on their own initiative for the
examination of allegations of anti-union discrimination, if all other efforts at a rapid conciliation and negotiation fail, and
to ensure that the Labour Court has the competence to order appropriate remedies.

2. The Committee further notes that according to the FTUC, section 24 of the Employment Act enables employers
to terminate the services of employees by giving them short notice or pay in lieu of notice. The Committee notes that the
Employment Act contains no obligation to show cause for dismissals and no provision prohibiting dismissals on anti-
union grounds. The Committee recalls that legislation which allows the employer in practice to terminate the employment
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of a worker on condition that he pay the compensation provided for by law in all cases of dismissal, when the real motive
is his trade union membership or activity, is inadequate under the terms of Article I of the Convention (General Survey,
op. cit., paragraph 220). The Committee requests the Government to indicate in its next report any measures taken or
contemplated to amend the Employment Act so as to introduce a specific prohibition of anti-union dismissals
accompanied by sufficiently dissuasive remedies.

Article 2. Protection against acts of interference. The Committee notes that the FTUC refers to various acts of
interference including the open promotion of in-house unions instead of independent ones and delaying tactics before the
courts which enable employers to undermine unions seeking recognition while the trial is pending, by dismissing their
members or intimidating them into resigning (this is what allegedly happened in the abovementioned Case No. 2316).

The Committee notes that according to the Government, section 59 of the Trade Unions Act (which prohibits anti-
union discrimination) forbids by implication the exercise of control by employers over workers and workers’
organizations and that the recent ratification of Convention No. 87 as well as the amendments that will be made to the
draft Industrial Relations Bill will ensure that there will be no interference whatsoever. The Government also indicates
that the social partners reached an understanding in the Labour Advisory Board not to interfere with each other’s
organizations.

The Committee observes that section 59 of the Trade Unions Act does not contain a specific prohibition of acts of
interference and is not accompanied by the relevant implementation machinery while the draft Industrial Relations Bill
does not seem to currently contain any provision in this respect. The Committee welcomes the information contained in
the Government’s report on the understanding reached between the employer and worker members of the Labour
Advisory Board. The Committee notes however that nothing in the Government’s report permits to affirm that this
understanding is a legally binding agreement accompanied by sufficiently effective and dissuasive sanctions. The
Committee hopes that the amendments to be made to the draft Industrial Relations Bill according to the Government, will
ensure adequate protection, including sufficiently rapid machinery and dissuasive sanctions, against acts of interference by
employers or their organizations into workers’ organizations, in particular, acts which are designed to promote the
establishment of workers’ organizations under the domination of employers’ organizations. The Committee requests the
Government to keep it informed in this respect.

Articles 1 and 4. With regard to its previous comments on the dispute in the Vatukoula Joint Mining Company
(refusal to recognize a union and dismissal of striking workers), the Committee notes that according to the Fiji Mine
Workers” Union, on 11 June 2004, a final judgement was given in favour of the employer to the effect that the
recommendations of the 1995 Commission of Inquiry were “null and void”. According to the Fiji Mine Workers’ Union,
the inactivity of the Government and its misinterpretation of the Trade Disputes Act have been largely responsible for the
long delay in the resolution of this dispute which has lasted for 15 years and has caused great hardship to the dismissed
workers. The Committee expresses regret at the long delay in the resolution of this dispute and requests the Government to
transmit the text of the judgement in its next report.

The Committee also notes the claims put forward by the Fiji Mine Workers’ Union in its communication, namely:
(1) the filing of an appeal on this case by the Solicitor General; (2) the payment of compensation to mitigate the hardship
suffered by the workers; and (3) the provision of assistance to help the workers re-establish themselves within Vatukoula
or elsewhere as recommended by a Senate Select Committee on 6 July 2004. The Committee requests the Government to
indicate in its next report any measures taken or contemplated in this respect.

Article 4. The Committee notes with interest that the draft Industrial Relations Bill contains positive measures for
the promotion of collective bargaining, in particular, provisions concerning good faith bargaining (section 156), the
provision of information during bargaining (section 158) and the possibility of any trade union (without representativeness
requirements) to report trade disputes to the Labour Tribunal (section 173). The Committee requests the Government to
indicate in its next report any progress made with a view to the adoption of the Bill.

The Committee reminds the Government that it may avail itself of the technical assistance of the Office if it so
wishes.

The Committee addresses a request on other points directly to the Government.
France

French Southern and Antarctic Territories
Right to Organise and Collective Bargaining Convention, 1949 (No. 98)

The Committee notes the information provided in the Government’s report. The Committee notes the indication in
the report that protocols of collective agreements have been concluded reflecting the collective bargaining between the
representative organizations of seafarers and shipowners. The Committee also notes the Government’s indication that, in
most cases, the owners of vessels registered in the French Southern and Antarctic Territories refer to the provisions of the
national collective agreement for the merchant navy and apply it either through contracts or directly, which results in the
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Protocol agreement on the representation of French seagoing personnel in enterprises registering vessels in the French
Southern and Antarctic Territories being made applicable. Finally, the Committee notes that the process of establishing
the maritime labour inspectorate, under Act No. 96-151 of 26 February 1996 respecting transport and Decree No. 99-489
of 7 June 1999, issued under section L-742-1 of the Labour Code, has been under way since September 2001 and should
make it possible for employees on vessels registered in the French Southern and Antarctic Territories to have the
possibility of having recourse to a maritime labour inspector, particularly to supervise the application of the applicable
collective agreements.

The Committee also notes the Government’s indication that the reform of the Overseas Labour Code is envisaged,
providing for the possibility for trade unions representing seafarers on board vessels registered in the French Southern and
Antarctic Territories to conclude agreements. The Committee takes due note of this information and requests the
Government to provide a copy of the amended Overseas Labour Code once it has been adopted.

Germany

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1957)

The Committee takes note of the comments made by the International Confederation of Free Trade Unions (ICFTU)
concerning the denial of the right to strike in the civil service. The Committee recalls that it has been examining this issue
for a number of years and dealt with it in its latest comments (see 2003 observation, 74th Session). The Committee also
notes that several other comments made by the ICFTU (denial of collective bargaining rights of teachers in the public
service) concern Convention No. 98 and have also already been raised by the Committee in its previous comments under
that Convention. The Committee requests the Government to transmit its observations on the comments made by the
ICFTU and the pending comments of the Committee in its next reports on Conventions Nos. 87 and 98 due for the regular
reporting cycle in 2005.

Ghana

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1965)

The Committee takes note of the Government’s report.

With regard to its previous comments concerning the steps taken for the adoption of the draft Labour Bill which had
been prepared with the assistance of the ILO, the Committee notes that the Government indicates that since 8 October
2003 the Bill has received presidential assent as Labour Act 2004 (Act 561), and that it will transmit a copy of the Act in
its next report. The Committee requests the Government to provide a copy of the Labour Act 2004, so as to enable it to
examine its conformity with the Convention.

The Committee also notes that according to the Government, its previous comments concerning the Emergency
Powers Act, 1994, which grants extensive powers to suspend the operations of any law and to prohibit public meetings
and processions, have been well noted. The Committee recalls that the Government had indicated in a previous report that
the Emergency Powers Act will be reviewed in accordance with the Committee’s comments. It therefore once again
requests the Government to take the necessary measures in the near future to repeal this Act or to exclude explicitly the
exercise of freedom of association from its scope of application.

Guatemala

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1952)

The Committee notes the Government’s report, the report of the direct contact mission which took place in
Guatemala from 17-20 May 2004, the discussion which took place in the Conference Committee in June 2004 and the
comments on the application of the Convention submitted by the following organizations: Trade Union of Workers of
Guatemala (UNSITRAGUA), the World Confederation of Labour (WCL) and the International Confederation of Free
Trade Unions (ICFTU). The Committee also notes the Government’s reply to many of these comments. The Committee
invites the Government to examine in the National Tripartite Committee the issues raised by UNSITRAGUA, many of
which have been submitted to the Committee on Freedom of Association or refer to problems of interpretation relating to
legislation or jurisprudence. The Committee requests the Government to keep it informed in this regard.

The Committee welcomes the fact that the Government has extended the mandate of the direct contact mission in the
context of Convention No. 98 to the issues raised in the context of the application of Convention No. 87.

The Committee notes the Government’s statements in its detailed report. The Committee notes that: (1) the labour
inspectorate has duties within the new system of sanctions and precise instructions have been issued to inspectors for the
effective safeguarding of trade union rights; it has also dealt with all complaints received, resolving them through
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conciliation or applying the corresponding sanction; (2) the Government indicates that the “pro operario” principle is
contained in the Constitution and allows the interpretation of certain matters raised by the Committee of Experts since that
principle allows the most favourable standard to prevail; (3) in the last three years, with regard to a wave of strikes, there
has been a declaration of illegality and a declaration of legality; the latter is partly due to the reluctance of civil society to
use institutional means for resolving labour disputes; (4) in May 2003, a national trade union requested technical
assistance from the Ministry to ascertain legal aspects concerning industry trade unions; this may result in the formation of
the first industry trade union; (5) there are 1,640 registered trade unions, including 389 which are active (56 of these were
set up in 2002 and 52 in 2003); two trade unions with 53 members are registered and active in the export processing
sector; the total number of members in the country is 24,554; solidarist associations exist in some 550 enterprises and
account for 100,000 members; (6) the registration of trade union organizations is carried out within a reasonable time, as
far as possible in line with the period laid down in the Labour Code; some delays are the result of omissions by the
applicants; the Government will provide information on the average time for the registration of unions; (7) there is no
knowledge of the Public Prosecutor’s Office having initiated penal or civil actions against public servants in the case of a
strike; and (8) trade union organizations are exempt from paying taxes but they must be entered in the tax register, even
though in principle they cannot be subject to taxation.

1. Acts of violence against trade unionists. The Committee notes the information obtained by the direct contacts
mission which was supplied by the Special Public Prosecutor’s Office responsible for investigating offences against trade
union members. According to this information, during the period 2003-04, one trade unionist was the subject of an
attempted murder, another suffered serious injuries, 30 cases involved threats and ten offences involved coercion. The
mission report indicates that physical violence has decreased significantly but has not completely disappeared, while the
number of cases involving threats and coercion has increased considerably. It should also be emphasized that, according to
the information from the Special Public Prosecutor’s Office and the Government, the perpetrators in the murder cases
(three cases in 2001 and one attempted murder in June 2002) have been identified but all cases relating to murder and
other offences are still at the investigation stage. The Committee expresses its grave concern at this situation and observes
that the WCL alleges that criminal proceedings are extremely slow and impunity is the norm in cases concerning trade
unionists.

The Committee notes that, among the commitments made by the Government during the mission, the Ministry of
Labour undertook, in the case of death threats or aggression towards trade unionists or employers, to arrange with the
Ministry of the Interior the necessary personal protection measures for them, if requested by the persons in question.

The Committee emphasizes that trade union rights can only be exercised in an atmosphere which is free of violence
and expresses the sincere hope that the Government will make every effort to ensure the full respect of the human rights of
trade union members. The Committee requests the Government to provide information on any offences against trade
unionists which are reported to the Special Public Prosecutor’s Office.

2. Detention of CGTG trade union leaders Mr. Rigoberto Dueiias and Mr. Victoriano Zacarias. This matter was
reported by the World Confederation of Labour (WCL). The Committee notes that the mission visited these leaders in
prison and interviews were held with the members of the court responsible for judging Mr. Rigoberto Duefias for the
purpose of stating the conclusions and recommendations of the Committee on Freedom of Association with regard to the
detention of this leader (see 334th Report of the Committee, Case No. 2241, paragraphs 524 and 526).

The Committee notes with satisfaction that the abovementioned court acquitted trade union leader Mr. Rigoberto
Dueiias in August 2004 and that the other court acquitted Mr. Victoriano Zacarias.

The Committee is grateful to the Ministry of Labour for taking all necessary steps to ensure that the mission could
hold interviews with the detained trade union leaders Mr. Rigoberto Duefias and Mr. Victoriano Zacarias and with the
judicial authorities which had competence in these cases.

3. Legislative problems. The legislative provisions which pose problems of conformity with the Convention are as
follows:

—  restrictions on the formation of organizations in full freedom (under section 215 (c) of the Labour Code, the need to
have “50 per cent plus one” of those working in the enterprise to form industry trade unions), delays in the
registration of trade unions or refusal to register them;

—  restrictions on the right to elect trade union leaders in full freedom (need to be of Guatemalan origin and to be a
worker in the enterprise or economic activity in order to be elected a trade union leader, under sections 220 and 223
of the Labour Code);

—  restrictions on the free financial administration of trade union organizations under the Organic Act on supervision of
the tax administration, which allows in particular inspections without prior notice;

—  restrictions on the right of workers’ organizations to perform their activities freely (under section 241 of the Code,
strikes are declared not by a majority of the voters but by a majority of the workers; the possibility of imposing
compulsory arbitration in the event of a dispute in the public transport sector and in fuel-related services, and the
need to determine whether strikes for the purpose of inter-union solidarity are still prohibited (section 4(d), (e) and
(g) of Decree No. 71-86 amended by Legislative Decree No. 35-96 of 27 March 1996)); labour, civil and penal
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sanctions applicable to strikes involving public servants or workers in specified enterprises (section 390(2) and 430
of the Penal Code and Decree No. 71-86).

The Committee notes that the Government expressed to the mission its willingness to make progress in relation to
the issues raised by the Committee of Experts. The Committee welcomes certain measures that were taken and
commitments of varying scope that were made by the Government during the mission, which were approved in the
presence of the mission by the Tripartite Committee on International Labour Affairs, and it emphasizes in particular that:

(1) the Ministry submitted to the Tripartite Committee the legislative issues raised in the Committee of Experts so that it
could examine the latter periodically with a view to possible amendments;

(2) the Ministry requested the Labour Committee of the Congress of the Republic to consult the Tripartite Committee on
International Affairs concerning initiatives awaiting approval with regard to substantive and procedural reforms;

(3) the Ministry agrees to the setting up of a rapid intervention mechanism for the examination of complaints intended
for the ILO so that an attempt can be made to find a solution within 15 days to the problems put forward before the
complaints in question are transmitted to the ILO. This mechanism would enable the ministerial authorities to follow
special procedures and the matter in question might be entrusted to a subcommittee of the Tripartite Committee;

(4) the Ministry will organize a tripartite seminar on the general problems in the export processing sector regarding
trade union rights; the seminar will be attended by the ILO and will provide for a plan of action which will be
evaluated in the context of follow-up activities.

The Committee notes that the Tripartite Committee on International Labour Affairs has held several meetings with
the Labour Committee of the Congress of the Republic. The Committee requests the Government to provide information
on the fulfilment of all the commitments made during the mission and expresses the hope that the Government will be in a
position in the near future to provide information on progress made in relation to the abovementioned legal provisions. As
indicated in the mission report, the Committee emphasizes the number of pending issues and notes the gravity of some of
them which have been continuing for years and which include key aspects of trade union rights. The Committee therefore
urges the Government to make every effort to ensure that the legislative provisions in question are modified or abolished.

4. Other matters. The Committee also notes that the draft Civil Service Act and Government Agreement No. 700-
2003 concerning essential public services in which compulsory arbitration may be imposed, raise problems of conformity
with the Convention. These specifically include as essential public services urban and non-urban transport of passengers
or freight, postal services, hotels and other lodging premises and their services, social communication media involving the
written word, radio, television or any other electronic medium, port and airport operations, etc.

The Committee also notes that, according to the mission report, there is some confusion as regards the competence
of the Ministry of Labour in the case of violations of trade union rights in the public sector. The Committee emphasizes
the importance of clearly determining the authority responsible for examining complaints concerning the violation of trade
union rights.

In general, the Committee notes that, in its comments on the application of the Convention, the ICFTU and
UNSITRAGUA refer to a large number of major problems of application of the Convention in practice, which confirm the
impact of the legal provisions the amendment or abolition of which has been called for by the Committee of Experts. The
ICFTU emphasizes that section 390 of the Penal Code, which provides for imprisonment of one to five years for any
persons who perform acts with the purpose of paralysing or disrupting the functioning of enterprises which contribute to
the economic development of the country and with the purpose of harming national production, is still in force. The
Committee notes that the Government has confirmed that this provision is still in force. The Committee notes that
UNSITRAGUA indicates that the only case of a legal strike referred to by the Government is the one of 2002 and not even
one industry trade union has been able to be formed.

As regards the exercise of trade union rights in the export processing industry, the Committee notes that, according
to the Government, there are currently two trade unions and a total of 53 members. The Committee notes that the mission
report mentions the setting up of a specialized labour inspection unit for the export processing industry (where four
collective agreements have been signed). The Committee requests the Government to provide information on any
complaint concerning the exercise of trade union rights which occurs in that sector, on the corresponding administrative or
judicial decisions, and on the manner in which respect for the rights laid down by the Convention for that sector is
ensured.

The Committee notes the statements to the mission by the trade union confederations, according to which, in
Guatemala, trade unions have a monopoly over collective bargaining; no cases have occurred of collective bargaining
undertaken by solidarist associations and the leaders of those associations do not participate in joint committees.

The Committee hopes that it will be able to note concrete progress on the abovementioned points in the near future.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1952)

The Committee notes the information provided by the Government, the discussion in the Conference Committee on
the Application of Standards in June 2003, the report of the direct contacts mission which visited Guatemala from 17 to
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20 May 2004 and the comments on the application of the Convention made by the following organizations: the Trade
Union Confederation of Guatemala (UNSITRAGUA), the World Confederation of Labour (WCL) and the International
Confederation of Free Trade Unions (ICFTU). The Committee also notes the Government’s reply to many of the matters
raised in these comments. The Committee requests the Government to examine in the framework of the National Tripartite
Commission the issues raised by UNSITRAGUA, many of which have been submitted to the Committee on Freedom of
Association or relate to problems of legal interpretation or case law. The Committee requests the Government to provide
information in this respect.

The problems referred to by the Committee relate to restrictions on the exercise of trade union rights in practice, as
follows:

- cases of failure to comply with court orders to reinstate dismissed trade union members;

- tardiness of the procedure to impose penalties for breaches of the labour legislation (including violations of trade
union rights), with some cases taking five years to process;

- the need to promote trade union rights (particularly collective bargaining) in maquila enterprises (there only exist
two trade unions and there appear only to be two collective accords);

-~ numerous anti-trade union dismissals; UNSITRAGUA has referred to a very high number of anti-trade union
dismissals in the private sector and the public sector; according to the Union of Guatemalan Workers (UGT), one-
third of municipal trade union leaders have been dismissed;

- the insufficiency of the guarantees in the procedure for the termination of public servants (section 79 of the Civil
Service Act; section 80 of the Regulations under this Act; Decree No. 35-96 amending Decree No. 71-86 of the
Congress of the Republic and Government Accord No. 564-98 of 26 August 1998);

- the violation of collective accords (in over 60 per cent of cases, according to UNSITRAGUA); and

- the need for the Code of Labour Procedures to be the subject of in-depth consultations with the most representative
organizations of workers and employers.

The Committee notes the Government’s statements that: (1) meetings are being held between the Tripartite
Commission on International Labour Affairs and the Labour Commission of the Congress of the Republic on the
questions raised by the Committee; (2) there are three drafts of procedural reform, one of which is more likely to be
adopted in the very near future, and that these initiatives will be the subject of consultations with the social partners; (3)
there are two trade unions active in the magquila sector, with 53 members; (4) the new system of penalties set forth in the
legal reform of 2002 is beginning to be operational and its dissuasive effects are perceivable; up to February 2004, around
5,000 fines were imposed for violations of labour laws; action has been taken to accelerate procedures for the collection of
fines and to make the administrative process relating to penalties more efficient; (5) information will be provided on court
rulings relating to the offence of non-compliance (failure to comply with orders for the reinstatement of workers); (6)
there are four collective accords in the maquila sector; (7) there are no indications of actual complaints relating to the
dismissal of municipal leaders, although they have the right not to be removed from their positions (section 223 of the
Labour Code); (8) there are 50 collective accords in private enterprises and 20 in the public sector; (9) there is no concrete
information (judicial or administrative) as to the existence of massive dismissals on grounds of anti-union discrimination;
(10) information will be provided on the allegations of violations of collective accords; and it is not possible to affirm with
certainty that 60 per cent of the accords are not complied with; and (11) the lack of speed of the procedures is not the
result of an anti-union policy, but rather a structural problem of any administration of justice.

The Committee notes that the report of the direct contacts mission emphasizes certain of the measures adopted by
the Government, and particularly the establishment of a special unit of the labour inspectorate for the maquila sector
(where four collective accords have been concluded), and the new alternative system for the settlement of disputes which
began operating in September 2004, as well as the reinforcement of penalties in the event of failure to comply with court
orders or awards. The Committee noted previously that section 414 of the Penal Code has been updated and provides for a
fine of up to 51,000 quetzales for failure to comply with an order issued by an authority. Moreover, the Committee of
Experts had already been informed of the existence of three draft texts for the Procedural Labour Code which were before
Congress and the Government had indicated that this matter would be submitted to the Tripartite Commission.

The Committee observes that, in their comments, the ICFTU and UNSITRAGUA refer to a very high number of
anti-union dismissals in both the public and the private sectors, as well as to cases which illustrate the tardiness and
ineffectiveness of legal proceedings, and to violations of the right to collective bargaining.

The Committee expresses appreciation of the measures adopted and the commitments made by the Government
during the direct contacts mission, with particular reference to the following:

(1) the Ministry has submitted to the Tripartite Commission the legislative matters raised by the Committee of Experts
so that it can review them regularly with a view to their possible amendment;
(2) the Ministry has requested the Labour Commission of the Congress of the Republic to consult the Tripartite

Commission on International Labour Affairs concerning the initiatives that are awaiting approval in relation to

substantive and procedural reforms;
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(3) the Ministry is in agreement with the establishment of a mechanism for rapid intervention for the examination of
denunciations and complaints to the ILO so that an attempt can be made to find a solution to the problems raised
within 15 days before the complaints and denunciations are forwarded to the ILO. This mechanism would make it
possible for the ministerial authorities to take special action and could be referred to a subcommittee of the Tripartite
Commission;

(4) the Ministry has issued a circular to labour inspectors instructing them in cases of anti-union discrimination not to
complete the administrative procedures without having identified situations of anti-union discrimination which merit
preventive measures or sanctions with a view to applying the penalties envisaged in the Labour Code; and

(5) the mediators and conciliators of the alternative dispute system could address the issue of the failure to comply with
collective accords. In this respect, the Ministry will request the collaboration of the ILO and other organizations for
the training of these mediators and conciliators. Other labour inspectors could also be included in this type of
activity.

The Committee requests the Government to provide information on the effect given to all of these commitments
undertaken during the direct contacts mission and hopes that in the near future the Government will be in a position to
report on concrete progress in relation to the problems raised.

The Committee emphasizes that developments in relation to the outstanding problems depend principally on the
work of the Tripartite Commission and the future Procedural Labour Code (which will have to address the problems
relating to the shortcomings in the functioning of justice, and particularly the excessive slowness of procedures and the
failure to comply with court orders relating to acts of anti-union discrimination). The Committee emphasizes the
significant number of outstanding problems and the seriousness of a number of them. The Committee urges the
Government to make every effort to overcome the problems raised and to ensure the full exercise of the rights set out in
the Convention.

The Committee requests the Government to provide detailed information on: (1) the current procedures for the
dismissal of public servants, particularly from the point of view of their right of defence and the recourse available; (2)
cases which have arisen in recent years of failure to comply with orders for the reinstatement of dismissed workers; and
(3) the average duration of administrative and judicial proceedings in cases of the violation of trade union rights.

Finally, noting the limited number of collective agreements, the Committee requests the Government to take
measures, in consultation with the social partners, to promote collective bargaining in the country and to ensure that effect
is given in practice to the collective agreements concluded.

Guinea

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1959)

The Committee notes that the Government’s report has not been received. It must therefore repeat its previous
observation, which read as follows:

In its previous comments, the Committee noted that public transport and communications do not in themselves constitute
essential services in the strict sense of the term, but that they appear on the list contained in Order No. 5680/MTASE/DMTLS/95
of 24 October 1995, which defines and determines essential services in the context of the exercise of the right to strike. While
noting the provisions of section 4 (according to which a minimum service shall be established in essential services and that the
determination of the jobs necessary for the implementation of the minimum service and the designation of the workers
responsible for their execution are the responsibility of the employer and the trade union body) it observes that, where the parties
do not reach an agreement, it is for the public authorities to take the necessary measures to ensure the provision of indispensable
minimum services (section 5). The Committee recalls that, where the parties do not reach an agreement, minimum services
should be determined by an independent body. The Committee therefore requests the Government to indicate whether, in cases
where the parties do not reach an agreement on a negotiated minimum service in transport and communications (which are not
considered to be essential in the strict sense of the term), measures are envisaged for an independent body to examine rapidly the
difficulties encountered in the definition of the minimum service.

The Committee also recalled that recourse to compulsory arbitration should only be imposed by one of the parties to a
conflict in cases in which the right to strike may be limited or even prohibited, that is in essential services in the strict sense of the
term or in the event of an acute national crisis. Noting that sections 342, 350 and 351 of the Labour Code permit recourse to
arbitration at the request of one of the parties or of the minister in relation to essential services (the above Order includes public
transport and communications in such services), the Committee once again requests the Government to provide information on
the application in practice of these sections in recent years, and particularly the number of occasions on which recourse has been
had to these provisions, the services concerned and the circumstances. The Committee requests the Government to keep it
informed of any measures adopted or envisaged to ensure that compulsory arbitration is limited to cases in which the two parties
agree to request it, except in essential services in the strict sense of the term or in the event of an acute national crisis.

The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.
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Haiti
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1979)

The Committee notes with regret that the Government’s report has not been received. It must therefore repeat its

previous observation which read as follows:

The Committee notes the comments made by the International Confederation of Free Trade Unions (ICFTU) and by the
Coordinated Trade Unions of Haiti (CSH) concerning the application of the Convention in Haiti. It requests the Government to
send its observations thereon.

The Committee recalls that for many years it has been commenting on:

- the need to repeal or amend section 236bis of the Penal Code under which government consent is required in order to form
an association of more than 20 persons; section 34 of the Decree of 4 November 1983 conferring on the Government broad
powers of supervision over trade unions; and sections 185, 190, 199, 200 and 206 of the Labour Code allowing compulsory
arbitration at the request of only one of the parties to a labour dispute in order to end a strike, thereby imposing excessive
restrictions on the right to strike;

- the need to recognize by law the right to organize of public servants, in order to bring its legislation into conformity with
article 35(3) and (4) of the 1987 Constitution providing constitutional safeguards for the freedom of association of workers
in the public sector and the private sector and recognizing their right to strike with adopting specific legislative measures to
this end.

The Committee expresses the firm hope that the Government will take all necessary steps in the near future to bring its
legislation into full conformity with the provisions of the Convention. It again points out that the Government may call upon the
Office for technical assistance should it so wish.

The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.

The Committee is also raising a certain number of points in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1957)

The Committee notes with regret that the Government’s report has not been received. It must therefore repeat its
previous observation, which read as follows:

In its previous comments, the Committee had requested the Government to provide information on developments
concerning: (i) the adoption of a specific provision envisaging protection against anti-union discrimination at the time of
recruitment; (ii) the adoption of provisions coupled with effective and expeditious procedures and sufficiently dissuasive
sanctions guaranteeing workers general and adequate protection against acts of anti-union discrimination; and (iii) the amendment
of section 34 of the Decree of 4 November 1983 which empowers the Social Organizations Service of the Department of Labour
and Social Welfare to intervene in the elaboration of collective agreements.

Furthermore, the Committee notes the comments made by the International Confederation of Free Trade Unions (ICFTU)
in a communication dated 24 May 2002, and by the Haitian Trade Union Coordination (CSH) in a communication dated
26 August 2002. The Committee requests the Government to provide its observations on these comments as soon as possible.

It also expresses the firm hope that the Government will take all the necessary measures to bring its legislation into full
conformity with the provisions of the Convention and requests the Government to keep it informed of any developments in this
respect.

The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.

Indonesia

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1957)

The Committee notes the Government’s report. It further notes the comments received from the International
Confederation of Free Trade Unions (ICFTU) and the reply of the Government thereon. The Committee notes the
promulgation of Act No. 2 on industrial relations dispute settlement, which will enter into force on 14 January 2005.

Article 1 of the Convention. Protection against acts of anti-union discrimination. With respect to its previous
request to indicate whether in cases of anti-union dismissals (section 153 of Act No. 13 of 2003 concerning manpower)
the affected workers have the right to obtain economic compensation, the Committee notes with interest section 153(2),
pursuant to which, any anti-union dismissal is null and void; in such a case, the entrepreneur is obliged to re-employ the
affected worker.

In its previous observation, the Committee requested the Government to supply statistics on the number of
complaints lodged in the last two years and the most frequent problems examined. The Committee notes that the
Government states that up until now, there have been no cases of anti-union dismissals lodged before the courts. The
Committee notes that the ICFTU points out frequent cases of anti-union discrimination and explains that such cases are
handled by the regional and national labour disputes resolution committees, decisions of which can be appealed to the
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State Administrative Court. The ICFTU indicates that legal procedures are long and could take up to six years. The
Committee notes the Government’s statement that it expects Act No. 2 on industrial relations dispute settlement to
improve the speed with which labour disputes are processed. The Committee requests the Government to keep it informed
of the statistics of the number of complaints of anti-union discrimination lodged and examined by the courts.

Article 2. Protection against acts of interference. In its previous observation, the Committee requested the
Government to amend section 122 of the Manpower Act so as to discontinue the presence of the employer during a voting
procedure held in order to determine which trade union shall have the right to represent the workers in an enterprise. The
Committee notes the Government’s statement that it has not considered amending this section, as it believes that the
section is in conformity with people’s interests. The Committee also notes the Government’s indication that the courts
have never judged any cases concerning infringement of freedom of association. Considering that the presence of the
employer may affect the choice of the workers, the Committee once again requests the Government to amend section 122.
It requests the Government to keep it informed of measures taken or envisaged in this respect.

Article 4. The Committee notes that, pursuant to sections 5, 14 and 25 of the new Act on industrial relations dispute
settlement, if the dispute is not settled through conciliation or mediation, one of the parties can file a legal petition to the
Industrial Relations Court. The Committee recalls that provisions which permit either party unilaterally to file a petition to
court to settle the dispute do not promote voluntary collective bargaining. It recalls that compulsory arbitration at the
request of only one party is only admissible for public servants and workers in essential services in the strict sense of the
term. The Committee requests the Government to amend the abovementioned sections so as to bring its legislation into
conformity with the Convention.

Export processing zones (EPZs). In its previous observation, the Committee requested the Government to provide
information with regard to the allegations of violent intimidation and assault of union organizers, as well as dismissals of
union activists in the EPZs. The Committee notes the Government’s statement to the effect that the allegations of
intimidation of trade unionists in EPZs should be considered as merely singular cases and that discrimination and
intimidation of trade unionists is not allowed and such cases are to be settled in accordance with the legislation. The
Committee once again requests the Government to provide information on the number of collective agreements in force in
the EPZs and the percentage of workers covered.

The Committee is also addressing a request directly to the Government.

Japan

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1965)

The Committee takes note of the comments of the Japanese Trade Union Confederation (JTUC-RENGO) dated
1 September 2004 on the public service system reform. The Committee recalls that it has examined this issue in its
previous observation. The Committee also takes notes of the comments of the Zentoitsu Workers” Union dated 17 March
and 7 October 2004 and observes that they concern anti-union discrimination issues dealt with under Convention No. 98.
The Committee requests the Government to transmit in its next report its observations on the comments made by JTUC-
RENGO and the pending comments of the Committee on Convention No. 87 (see 2003 observation, 74th Session).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1953)

The Committee takes note of the comments of the Zentoitsu Workers’ Union on several issues related to anti-union
discrimination and collective bargaining, the Japanese Trade Union Confederation (JTUC-RENGO) on the public service
system reform and the negotiation rights of public employees not engaged in the administration of the State, as well as the
comments of the Japan National Hospital Workers” Union (JNHWU/ZEN-IRO) on the exclusion of certain matters from
negotiations in national medical institutions. The Committee notes that it has been commenting on these points for a
number of years and requests the Government to provide its full observations on the comments made by the Zentoistu
Workers® Union, JTUC-RENGO and INHWU/ZEN-IRO, as well as the pending comments of the Committee, in its next
report (see 2003 observation, 74th Session).

Jordan
Workers' Representatives Convention, 1971 (No. 135) (ratification: 1979)

The Committee notes the information contained in the Government’s report.

In its last comments, the Committee had noted that, at present, the only facility granted by law to workers’
representatives is paid leave of 14 days to attend courses and requested the Government to take the necessary steps to
ensure that trade union representatives are granted facilities enabling them to carry out their trade union duties rapidly and
efficiently. The Committee had also noted that the Ministry of Labour is endeavouring to encourage workers’ and
employers’ organizations to include most of the provisions of the Convention in their collective agreements. The
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Committee notes that the Government’s report indicates that its comments will be taken into account when a legislative
modification will be adopted and requests the Government to keep it informed of any measures adopted in that sense. The
Committee recalls that the Workers’ Representatives Recommendation, 1971 (No. 143), lists examples of such facilities:
time off from work to attend trade union meetings, congresses, etc.; access to all workplaces in the undertaking, where
necessary; access to the management of the undertaking, as may be necessary; distribution to workers of publications and
other written documents of the union; access to such material facilities and information as may be necessary to carry out
their duties, etc.

Kenya

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1964)

Articles 4 and 6 of the Convention. The Committee notes the Government’s report as well as the comments from the
International Confederation of Free Trade Unions (ICFTU). The Committee had trusted that the Government would take
the necessary measures to ensure that public employees (with the possible exception of those engaged in the
administration of the State) benefit from the guarantees laid down in the Convention, and in particular the right to
collective bargaining. The Committee takes note of the Memorandum of Understanding concluded on 14 May 2004
between the Government and the Union of Civil Servants concerning recognition, negotiating and grievance procedures
for civil servants. The Committee notes with interest that the Memorandum provides for collective bargaining machinery
for negotiation of terms and conditions of employment. The Committee notes, however, that it does not apply to
employees of the Prison Department, the National Youth Service and Teachers under the Teachers Service Commission.
While recalling that these categories should enjoy the right of collective bargaining, the Committee requests the
Government to indicate if they can negotiate under other legislative provisions. The Committee requests the Government
to keep it informed of any amendment to the legislation in relation to the right to collective bargaining of public
employees covered by the Convention.

The Committee is addressing a request on this matter directly to the Government.

Kuwait

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1961)

The Committee takes note of the Government’s report. It notes in particular the Government’s indication that it is
making diligent efforts towards the adoption of the new draft Labour Code of the Private Sector, through the setting up of
a tripartite committee by virtue of Ministerial Order No. 168/2003 responsible for reviewing the draft Code and following
up on its procedures for promulgation.

The Government reports that it has requested the technical assistance of the Office in reviewing the conformity of
the provisions of the draft Code with international labour standards, so that it could take these comments into account
prior to the Code’s adoption. The Government adds that it has taken into account the previous comments made by the
Committee of Experts in the drafting of the Labour Code, so as to bring the text into conformity with the provisions of
ratified Conventions. The sections that are in conflict with the provisions of Conventions were imposed by the special
conditions arising out of the terrorist attacks that are currently afflicting the world. The Government will transmit a copy
of the Code as soon as it is adopted.

The Committee notes with interest the provisions of the draft Labour Code, which would appear to resolve numerous
discrepancies between the legislation and the provisions of the Convention that had been raised in its previous comments.
In particular, the Committee notes that the new draft Code appears to have eliminated the following provisions in the
present Labour Code: the requirement of at least 100 workers to establish a trade union (section 71) and ten employers to
form an association (section 86); the prohibition on joining a trade union for individuals under 18 years of age (section
72); the restrictions on trade union membership for non-national workers (section 72); the requirement for a certificate
from the Minister of the Interior approving the founding members of a trade union (section 74); the prohibition on
establishing more than one trade union per establishment, enterprise or activity (section 71); restrictions on the right to
vote and to be elected to trade union office for non-nationals (section 72); the reversion of trade union assets to the
Ministry of Social Affairs and Labour in the event of dissolution (section 77); the restriction imposed on trade unions to
join federations only where the activities are identical, or where industries are producing the same goods or supplying
similar services (section 79).

The Committee notes, however, that there remain in the draft Labour Code some provisions upon which it had
previously made comments in respect of the following provisions of the Convention.

Article 2 of the Convention. The Committee notes that section 5 of the draft Labour Code maintains the exclusion of
domestic workers from the scope of its application and further excludes more generally workers governed by other laws,
as provided in the said laws. The Committee recalls that this Article of the Convention provides that all workers, without
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distinction whatsoever, shall have the right to establish and join organizations of their own choosing and the only possible
exception in this regard concerns the police and the armed forces, as stipulated in Article 9. The Committee therefore
requests the Government to indicate the manner in which this right is ensured to domestic workers and to clarify the types
of workers governed by other laws referred to in the exclusion in section 5.

The Committee further notes that section 94 provides that Part 5 of the draft Code concerning workers’ and
employers’ organizations and the right to organize shall apply to the oil and public sectors to the extent that the provisions
are not inconsistent with the applicable laws thereto. The Committee requests the Government to provide a copy of the
special laws applicable in the oil sector and in the public sector and to indicate the manner in which they might restrict the
application of Part 5 to the workers in these sectors.

The Committee notes that section 95 of the draft Code provides that employers shall have the right to form
federations, according to the terms and conditions issued by the Minister. The Committee trusts that any such terms and
conditions do not restrict the right of employers to form organizations and federations of their own choosing and requests
the Government to keep it informed of any regulations issued by the Minister in this regard.

The Committee also notes that section 98 of the draft Code provides generally for the legal personality of a workers’
or employers’ organization upon the decision of the Minister approving the constitution thereof. The Committee recalls
that legislation that does not clearly define the procedures of the formalities which must be observed or the reasons which
the competent authority may give for refusal or that confers on the competent authority a genuinely discretionary power to
grant or withhold approval required for the establishment and functioning of an organization, may be tantamount to
requiring previous authorization, contrary to this Article of the Convention. The Committee therefore requests the
Government to consider revising this draft provision so that the Minister’s authority to refuse approval of a constitution is
strictly limited and to impose a time limit for the decision which, if not respected, shall give rise to the registration of the
organization.

Finally, the Committee notes that, while having apparently eliminated the elements of trade union monopoly at
enterprise and sectoral level, section 101 of the draft Code maintains the restriction to one single general federation. The
Committee requests the Government to take the necessary measures so that the draft Code will ensure the right of workers
to establish the organization of their own choosing at all levels, including the possibility for more than one general
federation.

Article 3. The Committee notes that section 100 of the draft Code grants the Minister excessive power to examine
the financial books and records of workers’ and employers’ organizations and provides a global prohibition for
engagement in political activities and for accepting donations and legacies without approval of the Ministry. The
Committee recalls that the right of workers’ and employers’ organizations to organize their administration without
interference by the public authorities includes in particular autonomy and financial independence and the protection of the
assets and property of these organizations. The Committee considers that there is no infringement of the right of
organizations to organize their administration if, for example, the supervision is limited to the obligation of submitting
periodic financial reports or if there are serious grounds for believing that the actions of an organization are contrary to its
rules or the law (which should not infringe the principles of freedom of association); similarly, there is no violation of the
Convention if such verification is limited to exceptional cases, for example in order to investigate a complaint, or if there
have been allegations of embezzlement. Both the substance and the procedure of such verifications should always be
subject to review by the competent judicial authority affording every guarantee of impartiality and objectivity (see General
Survey on freedom of association and collective bargaining, 1994, paragraphs 124 and 125).

The Committee considers that the powers vested in the Minister by virtue of section 100 of the draft Code, both in
terms of the unrestricted access to organizations’ books and records and as regards the requirement that donations and
legacies receive prior approval, go beyond the limits set forth in the paragraph above and requests the Government to
consider revising this section accordingly.

As regards the overall prohibition of political activities, the Committee recalls that legislation which prohibits all
political activities for trade unions gives rise to serious difficulties with regard to the provisions of the Convention. Some
degree of flexibility in legislation is therefore desirable, so that a reasonable balance can be achieved between the
legitimate interest of organizations in expressing their point of view on matters of economic and social policy affecting
their members and workers in general, on the one hand, and the separation of political activities in the strict sense of the
term and trade union activities, on the other (see General Survey, op. cit., paragraph 133). The Committee therefore
requests the Government to consider revising section 100 of the draft Code so as to eliminate the total ban on political
activities in keeping with the above mentioned principle.

The Committee further notes that sections 116-125 of the draft Code set up a system of compulsory arbitration
contrary to the right of workers’ organizations to organize their activities and formulate their programmes free from
government interference. The Committee therefore requests the Government to take the necessary measures to ensure that
final and binding arbitration is only imposed with respect to essential services in the strict sense of the term, public
servants exercising authority in the name of the State and in cases of acute national crises, or in the event that both parties
agree.

67

Freedom of Association,

=]
c
<
=2
£
£
©
>
S
]
[21]
o
>
=
©
2
©
(&)

]
c
o

2

8
[

o
]

=

=
7]
S
=]
c




FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

The Committee trusts that the Government will take the necessary measures in the near future to bring the provisions
of the draft Labour Code into conformity with the points raised above and that the Code will be adopted shortly so as to
ensure greater conformity with the provisions of the Convention. It requests the Government to indicate, in its next report,
the progress made in this regard and to transmit a copy of the Labour Code as soon as it has been adopted.

Kyrgyzstan

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1992)

The Committee notes with regret that the Government’s report has not been received. It must therefore repeat its
previous observation, which read as follows:

The Committee notes with regret that since the entry into force in respect of Kyrgyzstan of this Convention in 1993, the
Government’s first report has not been received. It hopes that a report will be provided for examination by the Committee at its
next session and that the report will contain detailed replies to the questions raised in the report form on the application of the
Convention, which has been forwarded to the Government.

The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.

The Committee is also raising a certain number of points in a request addressed directly to the Government.

Lebanon

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1977)

The Committee notes the information transmitted in the Government’s report.

Articles 1 and 2 of the Convention. In its previous comments, the Committee expressed the hope that the future
Lebanese Labour Code would prohibit all acts of anti-union discrimination and interference and would contain effective
and sufficiently dissuasive sanctions against such acts, as well as rapid remedy procedures. In this regard, the Committee
notes with interest that sections 138 and 139 of the draft amendment to the Labour Code protect workers against all acts of
anti-union discrimination both in the recruitment process and during employment, and employers’ and workers’
organizations against acts of interference against each other. The Committee requests the Government to indicate what
sanctions are provided for in the draft amendment to the Labour Code.

Article 4. In its previous comments, the Committee noted that the draft amendment to the Labour Code reduced the
percentage of representation required by a trade union for collective bargaining from 60 to 51 per cent and requested the
Government to take the necessary measures to ensure that, if no trade union represents the percentage required to be
declared as exclusive bargaining agent, collective bargaining rights are granted to the most representative unions of the
unit concerned, at least on behalf of their members. In this regard, the Committee notes that the Government indicates that
the Convention does not specify any percentage for negotiating and asks whether the legislation must specify a certain
percentage, if the right to collective bargaining is granted to the most representative workers’ organizations of the unit in
question for the purpose of negotiating on behalf of their members.

Recalling that problems may arise when the law stipulates that a trade union must receive the support of 51 per cent
of the members of a bargaining unit to be recognized as a bargaining agent (see General Survey on freedom of association
and collective bargaining, 1994, paragraph 241), the Committee requests the Government to take the necessary measures
to ensure that the draft amendment to the Labour Code guarantees that a trade union which fails to secure an absolute
majority is not denied the possibility of negotiating on behalf of its own members.

Article 6. In its previous observation, the Committee requested the Government to amend the legislation so that
workers in the public sector governed by Decree No. 5883 of 1994 benefit from the right to collective bargaining and that
recourse to compulsory arbitration in the three public sector enterprises covered by Decree No. 2952 of 20 October 1965
is only at the request of both parties. As regards the right of workers in the public sector to benefit from the right to
collective bargaining, the Committee notes with interest that section 131 of the draft amendment to the Labour Code states
that workers in public administrations, municipalities and public enterprises responsible for administering public services
on behalf of the State or on their own account shall have the right to collective bargaining. However, as regards recourse
to compulsory arbitration for the three public sector enterprises concerned, the Committee notes that section 224 of the
draft amendment to the Labour Code states that, should mediation fail, the dispute will be settled by an arbitration board.

Recalling that outside the public service and essential services in the strict meaning of the term, arbitration imposed
by the authorities or at the request of one party is generally contrary to the principle of the voluntary negotiation of
collective agreements established in the Convention and thus the autonomy of bargaining partners (see General Survey,
1994, op. cit., paragraph 257), the Committee requests the Government to take all the necessary measures to ensure that
section 224 of the draft amendment to the Labour Code is amended in such a way that recourse to compulsory arbitration
is only at the request of both parties.
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Lesotho

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1966)

The Committee notes that the Government’s report has not been received. It also notes the comments of the
Congress of Lesotho Trade Unions (COLETU) dated 14 November 2001 and the Government’s observations thereon.
Finally, the Committee takes note with interest of the text of the draft Public Service Bill 2003.

The Committee recalls that in its previous comments it had examined sections 35 and 31 of Public Service Act
No. 13 of 1995 which prevent public servants from engaging in collective bargaining through their organizations. The
Committee had requested the Government to take measures to bring its legislation into full conformity with the
Convention allowing all public servants who are not employed in the administration of the State to bargain collectively in
respect of their employment conditions.

The Committee notes that according to COLETU, Public Service Act No. 13 of 1995 and the University Act bar
civil servants and university lecturers from forming or joining trade unions. In addition to this, the Government has
removed the jurisdiction of the Labour Court over cases involving public employees so that affiliates of COLETU, i.e. the
Lesotho Union of Public Employees (LUPE) and the Lesotho Teachers’ Trade Union, have been silenced and cannot
assist their members. The Committee notes that the Government states that the constitutionality of its action was
confirmed in the High Court and that it is currently in the process of reviewing the legislation relating to the public service
in consultation with the social partners including COLETU.

The Committee notes with interest that sections 20 and 21 of the draft Public Service Bill 2003 guarantee freedom of
association to public officers and enable them to form officers’ associations for the purposes of collective bargaining.
Section 14(1)(a)(iv) also provides that the Minister may issue and table before Parliament a (binding) code of practice on
collective bargaining to guide the public officers and registered public officers’ associations on how to bargain
collectively with the employer on matters of mutual interest without outside interference. Finally, section 17 provides that
appeals arising from grievances, disciplinary actions or otherwise shall be brought before the Public Service Tribunal. The
Committee requests the Government to keep it informed of steps taken with a view to the adoption of the draft Public
Service Bill 2003 and to communicate the text of any code of practice adopted in this respect.

Liberia
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1962)

The Committee notes with regret that the Government’s report has not been received. It must therefore repeat its
previous observation, which read as follows:

The Committee recalls that its previous comments concerned the need to amend or repeal:

- Decree No. 12 of 30 June 1980 prohibiting strikes;

- section 4601-A of the Labour Practices Law prohibiting agricultural workers from joining industrial workers’
organizations;

- section 4102, subsections 10 and 11, of the Labour Practices Law providing for the supervision of trade union elections by
the Labour Practices Review Board; and

- section 4506 prohibiting the workers of state enterprises and public service from organizing.

The Committee had recalled that these provisions were contrary to Articles 2, 3, 5 and 10 of the Convention.

The Committee had noted the indication in a Government’s previous report that it had submitted Decree No. 12 prohibiting
strikes and all of the remaining provisions above to the national legislature for their repeal. It further noted that the Government
had received assurances from the legislature that these repealing Acts would be passed at its then current session. The Committee
requests the Government to indicate in its next report the progress made in this regard and to supply copies of any and all of the
repealing Acts as soon as they have been adopted.

The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1962)

The Committee notes with regret that the Government’s report has not been received. It must therefore repeat its
previous observation, which read as follows:

Articles 1, 2 and 4 of the Convention. The Committee recalls that for many years it has been emphasizing the need for
national legislation to guarantee workers adequate protection against anti-union discrimination at the time of recruitment and
during the employment relationship, accompanied by sufficiently effective and dissuasive sanctions. The Committee has also
stressed that national legislation must ensure adequate protection of workers’ organizations, accompanied by sufficiently effective
and dissuasive sanctions, against acts of interference by employers and their organizations. Finally, the Committee had noted that
the possibility of engaging in collective bargaining was not offered to employees of state enterprises and other authorities since
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these categories were excluded from the scope of the Labour Code, whereas under Article 6 of the Convention, only public
servants engaged in the administration of the State are not covered by the Convention.

The Committee had noted the information given by Government that a draft Decree and a Bill have been submitted to the
national authorities. The draft Decree is aimed at recognizing and protecting freedom of association and the right to organize and
bargain collectively, and at preventing discrimination in employment and occupation.

The Committee hopes that the draft Decree and Bill will integrate the abovementioned observations of the Committee, to
bring the legislation in conformity with the Convention. The Committee requests the Government to keep it informed of any
developments in this respect and to transmit the texts of the draft Decree and Bill as soon as they are adopted.

The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.

Libyan Arab Jamahiriya

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1962)

The Committee takes note of the Government’s report as well as the comments made by the International
Confederation of Free Trade Unions (ICFTU) dated 18 September 2002.

Article 1 of the Convention. 1. Protection against anti-union discrimination. The Committee recalls that its
previous comments concerned section 34 of Act No. 107 of 1975 which protects workers against acts of anti-union
discrimination during the employment relationship but not at the time of recruitment. The Committee notes from the
Government’s report that the conditions required from workers at the time of recruitment do not include the condition of
not being a member of a trade union and that the Law on Trade Unions No. 23 of 1998 grants the right to every citizen to
constitute or join a trade union. The Committee observes that nothing in the Government’s report permits to affirm that
there is an explicit provision in the law affording protection against anti-union discrimination at the time of recruitment as
required by Article 1 of the Convention. It therefore once again requests the Government to indicate in its next report any
measures taken or contemplated to amend section 34 of Act No. 107 of 1975 so as to afford protection against acts of anti-
union discrimination not only during the employment relationship but also at the time of recruitment.

2. With regard to its previous comments regarding the protection of public servants not engaged in the
administration of the State, agricultural workers and seafarers against acts of anti-union discrimination, both at the time of
recruitment and during the employment relationship, the Committee notes from the Government’s report that even if it is
not stated clearly in the Law on Trade Unions No. 23 of 1998, the current legislation affords the necessary protection to all
employees in all workplaces including domestic workers, agricultural workers and seafarers. The Government also states
that it shall subsequently take the Committee’s observation into account by adopting the necessary measures whenever it
is deemed appropriate, in order to realize maximum benefits to all employees in any workplace, regardless of their job.
The Committee takes note of the Government’s intention to take the necessary measures. The Committee hopes that the
legislation will protect explicitly and through sufficiently dissuasive sanctions all workers (including public servants not
engaged in the administration of the State, agricultural workers and seafarers) against all acts of anti-union discrimination,
and requests the Government to indicate in its next report any steps taken or contemplated in this respect.

Article 4. 1. The Committee takes note of the comments made by the ICFTU to the effect that the Government must
approve all collective agreements to ensure that they are in line with the nation’s economic interests. The Committee
recalls that it has previously raised this issue, requesting the repeal of sections 63, 64, 65 and 67 of the Labour Code which
require the clauses of collective agreements to be in conformity with the national economic interest, thus violating the
principle of the voluntary negotiation of collective agreements and the autonomy of the bargaining parties. The Committee
notes from the Government’s report that a new bill which is under discussion shall look into the annulment of sections 63,
64, 65 and 67 of the Labour Code. The Committee hopes that the Government will make every effort to take the necessary
action in the very near future and requests the Government to indicate in its next report the steps taken in this respect.

2. In its previous comments concerning the right to bargain collectively of public servants not engaged in the
administration of the State, agricultural workers and seafarers, the Committee had requested the Government to indicate
the legislative provisions that grant these categories of workers the right to bargain collectively and to give examples of
collective agreements in force in these sectors. Noting that the Government’s report does not contain any information in
this respect, the Committee once again requests the Government to indicate the legislative provisions that grant public
servants not engaged in the administration of the State, agricultural workers and seafarers the right to bargain collectively
and to give examples of collective agreements in force in these sectors.

Lithuania

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1994)

The Committee notes the information contained in the Government’s report and comments made by the Lietuvos
Darbo Federacija (LDF).
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Articles 3 and 10 of the Convention. Right of workers’ organizations to organize their activities without interference
from the public authorities. (a) Prohibition of the right to strike by workers who are not employed in essential services in
the strict sense of the term. The Committee recalls that, in its previous observation, it requested the Government to amend
section 78 of the Labour Code so as to lift the prohibition of the right to strike by workers in the heating and gas supply
companies. The Committee considers that, in order to avoid damages to third parties, namely the users or consumers, the
authorities could establish a system of minimum service in services which are of public utility, such as the heating and gas
supply, rather than impose an outright ban on strikes, which should be limited to essential services in the strict sense of the
term, i.e. those services the interruption of which would endanger the life, personal safety or health of the whole or part of
the population.

(b) Unilateral determination of minimum service. In its previous comments, the Committee requested the
Government to amend section 80(2) of the Labour Code so as to ensure that, in the event of disagreement among the
parties to negotiations on the minimum service, the definition of the service to be ensured may be determined by an
independent and impartial body. In the view of the Committee, such a service should meet at least two requirements.
Firstly, and this aspect is paramount, it must genuinely and exclusively be a minimum service, that is one which is limited
to the operations which are strictly necessary to meet the basic needs of the population or the minimum requirements of
the service, while maintaining the effectiveness of the pressure brought to bear. Secondly, since this system restricts one
of the essential means of pressure available to workers to defend their economic and social interests, their organizations
should be able, if they so wish, to participate in defining such a service, along with employers and the public authorities. It
would be highly desirable for negotiations on the definition and organization of the minimum service not to be held during
a labour dispute, so that all parties can examine the matter with the necessary objectivity and detachment. The parties
might also envisage the establishment of a joint or independent body responsible for examining rapidly and without
formalities the difficulties raised by the definition and application of such a minimum service and empowered to issue
enforceable decisions (see General Survey on freedom of association and collective bargaining, 1994, paragraphs 159-
161). The Committee considers that the final decision concerning minimum services should therefore rest with an
independent body and not with the Government.

The Committee notes the Government’s indication that the Committee’s comments with regard to the Labour Code
will be transferred to the working group for preparing a draft Law on Amendments to the Labour Code formed by
Decision No. 2149 of the Seismas Board of the Republic of Lithuania of 24 May 2004. The Committee trusts that the
above comments will be taken into account in the Law on Amendments to the Labour Code and requests the Government
to keep it informed of the developments in this respect.

A request on certain other points is being addressed directly to the Government.

Luxembourg

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1958)

The Committee notes the information contained in the Government’s report.

Article 3 of the Convention. Right of workers’ organizations to elect their representatives in full freedom without
interference from the public authorities. In its previous comments, the Committee requested the Government to
communicate the text of the act concerning conditions of eligibility for social elections which, inter alia, was to amend
section 6(1) of the Act of 6 May 1974 in order to enable workers who are not nationals of Luxembourg or other European
Union States to be able to belong to joint works committees. The Committee also requested the Government to
communicate any text which had been drawn up in the context of the reform relating to staff representation.

The Committee notes with satisfaction section III of the Act of 18 July 2003 amending section 6 of the Act of 6 May
1974 establishing joint committees in private sector enterprises and organizing the representation of employees in limited
liability companies. It notes that foreign workers may belong to joint committees as staff representatives, subject to certain
conditions. Workers who are nationals of a non-Member State of the European Economic Area Agreement and who hold a
“B” or “C” work permit or another kind of work permit are eligible. In this latter case, the workers concerned may be
elected to up to one-third of the seats available for staff representation.

The Committee also notes the Government’s indication that, with regard to the overall reform of staff representation,
the preliminary draft act is on the point of being finalized and will soon be submitted to the social partners for their
opinion before being placed on the agenda of the Council of Ministers. The Committee requests the Government to keep it
informed in this regard and to send the text of the relevant act.
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Madagascar

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the information supplied by the Government in its report. It takes note of the entry into force
of Act No. 2003-011 of 3 September 2003 issuing the General Civil Service Regulations and notes in particular that
section 11 of the Act establishes the right to strike of civil servants. It also notes from this information that, in accordance
with the usual procedure, the draft Labour Code is being discussed in the Senate before being remanded to the National
Assembly for adoption. However, the Committee notes in this connection that the Government’s report on Convention
No. 98 indicates that the draft new Labour Code was adopted by Parliament and has been submitted to the Office of the
President. The Committee infers from this that the new Labour Code has not yet been promulgated. The Committee asks
the Government to provide a copy of the text and to clarify the date on which the new Labour Code will come into force.

Article 2 of the Convention. In its previous observation the Committee noted that the 2003 draft of the new Labour
Code maintains the exclusion from its scope of workers covered by the Maritime Code. It also recalled that the current
version of the Maritime Code lacks sufficiently clear and precise provisions guaranteeing the workers to whom it applies
the right to establish and join trade unions and the related rights. It requested the Government to take the necessary steps
to ensure that the Maritime Code affords the workers to whom it applies recognition of their right to organize, and to
provide practical information on seafarers’ trade unions including the number of such unions and of their respective
members. The Committee takes due note of the Government’s statement in its report that 2004 saw the birth of the first
legally constituted national maritime union, grouping together seafarers’ countrywide, the General Maritime Union of
Madagascar (SYGMMA), which has more than 1,000 members and whose main role is to group together workers in the
maritime sector so as to ensure the collective and individual defence of their interests.

Noting that the Government’s report contains no specific response regarding recognition of the right to organize of
workers governed by the Maritime Code, the Committee requests the Government to take the necessary steps to ensure
that this right is established in the legislation and to keep it informed on this matter. It also requests the Government to
specify the provisions of the law under which SYGMMA was constituted and the provisions governing its working.

Article 3. In its previous observation the Committee noted that section 199 of the draft new Labour Code provides
that the right to strike “may be limited by requisitioning only in the event of an acute crises or where the strike would
endanger the life, safety or health of the whole or part of the population”, and expressed the hope that Act No. 69-15 of 15
December 1969, which allows workers to be requisitioned in the event of proclamation of a state of national necessity or a
threat to a sector of national life or a part of the population, would be formally amended to take into account the new
provisions of the Labour Code. The Committee notes in this connection that, according to the Government, following
promulgation of the new Labour Code, any texts that are not consistent with it will have to take account of the new
provisions of the new Labour Code. The Committee requests the Government to keep it informed on this matter.

The Committee raises other matters in a request addressed directly to the Government.

Malaysia

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1961)

The Committee notes with regret that the Government’s report does not contain a full reply to all of its previous
comments and urges the Government to include, in its next report, full information on the following matters raised in its
previous observations.

1. Noting a delay of a number of years, the Committee urged the Government to ensure that there were no further
delays in repealing section 15 of the Industrial Relations Act (IRA), which limits the scope of collective agreements for
companies granted “pioneer status”, and requested a copy of the repealing legislation as soon as it was adopted. The
Committee notes that the Government has provided no new information in this regard and it again requests that section 15
of the IRA be repealed in the near future and to keep it informed in this regard, including in relation to the progress of any
repealing legislation currently in the draft stage.

2. The Committee had urged the Government to amend the legislation to bring section 13(3) of the IRA, which
contains restrictions on collective bargaining in relation to transfer, dismissal and reinstatement (certain of the matters
known as “internal management prerogatives”), into full conformity with Article 4 of the Convention. The Committee
notes that the Government has provided no new information in this regard, and it again requests that section 13(3) of the
IRA be amended to ensure that transfer, dismissal and reinstatement are not excluded from the scope of collective
bargaining in Malaysia.

3. Noting that without detailed information it has not been in a position to determine whether genuine collective
bargaining exists in the public service, the Committee had requested the Government to provide it with specific
information on how collective bargaining is encouraged and promoted in practice between public employers and public
servants and, in particular, on the number of employees covered and the specific issues discussed, as well as examples of
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the process that has been followed to reach specific collective agreements for public servants. The Committee had further
requested the Government to indicate the steps taken or envisaged to bring section 52 of the IRA, which provides for
certain restrictions on the right to bargain collectively for public servants, other than those engaged in the administration
of the State, into conformity with the Convention.

The Committee notes the information provided by the Government in its report that the National Joint Council and
Departmental Joint Council serve as the nationwide forum for information sharing, discussion and consultation between
government/management and public sector employees, in a positive environment and concerning matters including
consolidation of schemes of service, terms and conditions of service and improvements to the existing remuneration
structure. The Committee further notes that the Government indicates its view that this is a better approach rather than
granting full collective bargaining rights to public sector unions/employees. The Committee requests the Government to
indicate in its next report whether any limitations exist in relation to the outcome of consultations within the National Joint
Council and Departmental Joint Council as to the terms and conditions of service and remuneration structure, as well as
the form and scope of any agreements reached.

The Committee recalls that under Article 6 of the Convention all public servants other than those engaged in the
administration of the State should enjoy the guarantees of the Convention and therefore be able to negotiate collectively
their conditions of employment (see General Survey on freedom of association and collective bargaining, 1994, paragraph
262), and that simple consultations do not satisfy the requirements of Articles 4 and 6 of the Convention.

Mali

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee takes note of the information contained in the Government’s report.

Article 3 of the Convention. Right of organizations to formulate their programmes without interference from the
public authorities. In its previous comments, the Committee had pointed out the need to amend section L.229 of the
Labour Code of 1992 in order to limit the Ministry of Labour’s authority to impose arbitration in order to end strikes liable
to cause an acute national crisis. This provision allows the Minister of Labour to refer certain disputes to compulsory
arbitration, not only where they involve essential services, the interruption of which is likely to endanger the life, personal
safety or health of the population, but also in cases where the dispute is liable to “jeopardize the normal operation of the
national economy or involves a vital industrial sector”. The Government stated previously in this connection that it had
embarked on a revision of the Labour Code in which section L.229(2) would be worded: “For disputes involving essential
services, the interruption of which would be likely to endanger the life, personal safety or health of the population, the
Minister of Labour, in the event of disagreement of one of the two parties, shall refer the dispute to the Council of
Ministers, which may make the decision of the Arbitration Tribunal binding”. The Committee notes that in its report the
Government states that every effort is being made to revise section L.229 and that in the context of bilateral cooperation, a
re-reading of the Labour Code is under way. The Committee notes with interest that, according to the Government, the
wording of new section L.229(2) will be the same as the wording above. The Committee hopes that the new wording will
shortly be adopted and requests the Government to provide the amended text of this section as soon as it becomes law. It
further requests the Government to explain the manner in which recourse may be had to arbitration for workers in
essential services and the circumstances in which the arbitration award becomes legally binding.

In its previous comments, the Committee had also noted that the regulations on the maintenance of a minimum
service were inconsistent with the provisions of the Convention and that the views of the social partners had not been
sought in the formulation of Decree No. 90-562 P-RM of 22 December 1990, establishing the list of services, positions
and categories of employees strictly indispensable to the maintenance of a minimum service in the event of a strike in the
public services. Noting that the Government’s report contains no reply to this comment, the Committee once again asks
the Government to report on progress in the revision of the Decree of 1990 to determine, in full consultation with the
social partners, the minimum services to be maintained in the event of a strike in the public services.

The Committee raises another matter in a request addressed directly to the Government.

Malta

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1965)

The Committee takes note of the information provided in the Government’s report. It further notes that the
Employment and Industrial Relations Act, 2002, replaces the Industrial Relations Act, 1976.

Article 3 of the Convention. The Committee notes with interest the provision of compensatory guarantees in section
72 of the Employment and Industrial Relations Act, 2002, in relation to those workers employed in the specified essential
services and minimum services whose right to strike is limited or denied.
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The Committee observes that section 74 of the Act appears to substantially repeat the provisions of the repealed
Industrial Relations Act, 1976, imposing a compulsory arbitration procedure for labour disputes leading to a final award
binding on all parties. It is unclear, however, whether the jurisdiction of the Industrial Tribunal pursuant to section 75(1)
of the Act is limited to binding decisions on disputes of rights, or will also allow binding decisions in relation to disputes
of interest. Noting that restrictions on strike action through a compulsory arbitration procedure constitute a prohibition that
seriously limits the means available to trade unions to further and defend the interest of their members, as well as their
right to organize their activities and to formulate their programmes (see General Survey on freedom of association and
collective bargaining, 1994, paragraph 153), the Committee requests the Government to clarify whether the Industrial
Tribunal’s jurisdiction is limited to questions arising from disputes of right, or whether it is also entitled to hear disputes
of interest and issue binding decisions thereon.

Further, the Committee notes the information provided by the Government that eight strikes were held in Malta
during 2003 and requests the Government to provide details of how each of these strikes were resolved and, in particular,
whether they were resolved by recourse to the Industrial Tribunal. The Committee requests the Government to continue to
provide information on the number of strikes and use of the Minister’s power to refer disputes to the Industrial Tribunal at
the request of only one party.

The Committee is addressing a request concerning further matters raised by the Employment and Industrial
Relations Act, 2002, directly to the Government.

Mauritania

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1961)

The Committee notes the information contained in the Government’s report. It also notes Act No. 2004-017 of 6 July
2004 issuing the Labour Code.

Article 2 of the Convention. Right of workers and employers, without distinction whatsoever, to establish and join
organizations of their own choosing without previous authorization. In its previous comments, the Committee noted the
observations made by the Free Confederation of Mauritanian Workers (CLTM) and the International Confederation of
Free Trade Unions (ICFTU), relating to the situation under the former Labour Code, under which no trade union could
exist and function without previous authorization. The CLTM contended that in practice over 100 applications had been
blocked at the registry of the Prosecutor of the Republic since the adoption of Act No. 93-038 introducing trade union
pluralism. The Committee therefore requested the Government to provide precise information on this matter. In its report,
the Government indicates that, to its knowledge, no application for the establishment of trade unions is in the hands of the
competent authorities. It recalls that any obstacle to freedom of association is subject to the penalties applicable in relation
to obstacles to labour freedom.

The Committee notes the information provided by the Government. It observes in this respect that the new Labour
Code provides, under sections 274 to 277, for a procedure that is applicable for the establishment of trade unions and
federations of unions. According to this procedure, a trade union has to deposit its statutes with the competent authorities,
including the Prosecutor-General of the Republic, through the competent court. These authorities issue a receipt and,
within two months of issuing the receipt that the statutes have been deposited, the Prosecutor-General informs the trade
union of her or his conclusions. If the statutes have been lawfully deposited and are considered to be in accordance with
the law, the Prosecutor-General issues a receipt of registration. If not, she or he notifies the trade union of the refusal to
issue the registration receipt. The trade union only acquires legal personality and capacity when the registration receipt is
issued. Finally, if once the two-month period has expired the Prosecutor-General has not informed the trade union of the
decision or notified it of a decision to refuse to issue the registration receipt the representatives of the trade union may
appeal to the court of the Wilaya to obtain a judicial decision with the effect of a registration receipt.

The Committee notes that, in comparison with the former Labour Code, the procedure for the acquisition of legal
personality envisaged by the new Labour Code sets out specific time limits and is ultimately subject to the control of the
courts. The Committee requests the Government to report any cases of refusal to issue a registration receipt. Furthermore,
noting that the procedure for the establishment of trade unions is also applicable to the modification of the internal rules of
trade union organizations, the Committee requests the Government to inform it of any rejection of modifications under
this procedure.

Article 3. Right of workers’ organizations to elect their representatives in full freedom and to organize their
administration and activities without interference from the public authorities. 1. The Committee notes that section 278 of
the new Labour Code extends the procedure for the establishment of trade unions to any changes in their administration or
management. This provision therefore has the effect of subjecting such changes to the approval of either the Prosecutor-
General or the courts, and therefore gives rise to serious risks of interference by the public authorities in the organization
and activities of trade unions and trade union federations. The Committee requests the Government to amend section 278
so as to provide that any change in the administration or management of a trade union can take effect as soon as the
competent authorities have been notified and without the requirement of their approval.
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2. In its previous comments, the Committee raised the question of the access of foreign workers to office as trade
union leaders. The Committee notes with satisfaction that, under section 273 of the Labour Code, the members responsible
for the administration or management of an occupational trade union may be foreign nationals if they have exercised
within the Islamic Republic of Mauritania the occupation defended by the trade union for at least five consecutive years.

3. In its previous comments, the Committee recalled that it had been drawing the Government’s attention for many
years to the restrictions on the right to strike contained in the former Labour Code, and particularly on the referral of a
collective dispute to compulsory arbitration in situations which could not be considered as essential central services in the
strict sense of the term or as constituting an acute national crisis. The Committee notes that the new Labour Code
maintains the referral to compulsory arbitration. Under section 362, a strike is unlawful when it occurs either during the
course of mediation, for a maximum duration of 120 days, or after notification of the decision of the Minister of Labour to
refer it to arbitration under the conditions set out in section 350, or following the award of the arbitration council. The
Committee notes in this respect that, under section 350, the Minister of Labour may decide at his or her discretion to refer
a collective dispute to arbitration in view, among other matters, of the circumstances and impact of the dispute and where
she or he considers that the strike is prejudicial to public order or contrary to the general interest. Under section 355, the
arbitration award cannot be appealed, but may be referred to the Supreme Court on matters of law. Section 356 provides
that arbitration awards, which have not been referred to the Supreme Court, and rulings of the Supreme Court are final.

The Committee recalls that the prohibition or restriction of the right to strike by means of compulsory arbitration can
only be justified in the cases of: (1) essential services in the strict sense of the term, that is those the interruption of which
would endanger the life, personal safety or health of the whole or part of the population; and (2) an acute national crisis,
and then only for a limited period and to the extent necessary to meet the requirements of the situation. The circumstances
governing referral to compulsory arbitration by the Minister of Labour, as established in section 350, go beyond
restrictions which are compatible with the Convention. The Committee therefore urges the Government to limit the
prohibition on strikes, through referral to compulsory arbitration, to essential services and situations of acute national
crisis. The Committee notes in this respect that, with regard to essential services in the strict sense of the term, the
Government could have recourse to the Order of 6 June 2004, which determines the list of establishments considered to be
essential services for the population, for the purposes of requisitioning staff under the terms of Act No. 70-029 of
23 January 1970. Finally, with regard to the pr