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PREFACE

he right to collective bargaining has been provided in the Labour Code since
1994 with firm-level collective bargaining being the pre-dominant model prac-
tised by the trade unions and employers so far.

In the past years, there have been a number of initiatives to promote multi-employer
collective bargaining as a mechanism to better workers' benefits, one among which is
the pilot initiatives implemented under the agreement framework between the Inter-
national Labour Organization (ILO) and Viet Nam General Confederation of Labour.
The pilot programme started in 2016, with a focus on multi-employer collective
bargaining agreement (MECBA).

For the trade unions, the core leverage for MEBAs is to create an united front of enter-
prise unions led by the immediate upper-level union. For the employers, the MEBAs
are expected to create a level playing field of working conditions so as to prevent wage
competition for labour ‘poaching’ and wildcat strikes. In 2017, the ILO’s New Industrial
Relations Framework Project funded by Japanese Government (NIRF/Japan project)
continued with these experiments by renewing and extending the agreements, while
encouraging signing new ones.

This research report was drafted in an effort to review the implementation process of the
named pilot programme, while striving to document good practices on multi-employer
collective bargaining agreements. On another attempt, it seeks to provide recommenda-
tions for the process of labour law reform, as well as suggestion to duplicate the pilot
model nationwide. The research was conducted by Dr. Do Quynh Chi, under support
from the ILO New Industrial Relations Framework on reinforcing representative func-
tions of the trade unions and employers funded by the Government of Japan.
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} Abbreviations

CBA Collective bargaining agreement

FES Fredrich Ebert Stiftung

FOL Federation of Labour

GTU Grassroot trade union

ILO International Labour Organisation

IR Industrial Relations

Iz Industrial zone

EZ Economic zone

MEBA Multi-employer Bargaining Agreement
MOLISA Ministry of Labour, Invalids and Social Affairs
MW Minimum Wage

NIRF New Industrial Relations Framework (Project)
VCCI Vietnam Chamber of Commerce and Industry
VGCL Vietnam General Confederation of Labour
VITAS Vietnam Textile and Apparel Association
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Chapter 1: Introduction

1.1. Rationale and research objectives

The right to collective bargaining has been provided in the Labour Code since 1994 with
firm-level collective bargaining being the pre-dominant model practised by the trade
unions and employers so far.

By the end of 2018, over 60% of unionised workplaces have been covered by firm-based
collective bargaining agreements (CBAs) according to the Vietnam General Confedera-
tion of Labour (VGCL)'. Despite the high rate of CBA coverage, the quality of the
firm-based CBAs has raised concerns from within and outside of the VGCL system.

According to the Industrial Relations Department of VGCL, only 11.05% of the registered
firm-based CBAs can be categorised as Type A - which follow the collective bargaining
procedure and provides significantly higher wages and working conditions for workers.
A survey by FES-VGCL in 2015 found that only 15% of the registered CBAs resulted from
real labour-management negotiations? whereas the rest mainly copied from the labour
legislation without engaging a real bargaining process.

The main reason for the shortage of genuine collective bargaining is the dependence of
the enterprise unionists on management. There have been many initiatives to make
collective bargaining a more effective mechanism to improve workers' interests, one of
which has been the joint effort of the ILO Office in Hanoi and the VGCL in piloting
multi-employer collective bargaining agreements (MEBAs).For the trade unions, the core
leverage for MEBASs is to create an united front of enterprise unions led by the immediate
upper-level trade unions that is expected to have stronger bargaining power in negotia-
tions with the employers. For the employers, the MEBAs are expected to create a level
playing field of working conditions so as to prevent wage competition for labour ‘poach-
ing’ and wildcat strikes.

" VGCL statistics on CBA, extracted from the CBA Library
2 FES and VGCL. 2015. Survey of registered CBAs. Internal report
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06 Korean electronic companies in Trang Due industrial
zone of Hai Phong

The MEBA pilots started in
2016 with the successful

04 Vietnamese tourism companies in Da Nang

signing of 03 agreements

04 garment companies in District 12 of Ho Chi Minh city

The agreement in Da Nang had been renewed with 10
In 2017, the ILO's New Indus- companies

trial Relations Framework

Project funded by Japanese By June 2019, the MEBA in Hai Phong had been extended
Government (NIRF/Japan to 20 companies

project) continued with these

experiments by renewing and

! ! A new agreement of 16 wood-processing firms in Binh
extending the agreements in

Duong had also been concluded

Hai Phong and Da Nang while

encouraging signing new

A new agreement of 6 wood-processing firms in Dong Nai
ones.

had also been concluded

The bargaining process of these agreements discerned strong coordination between the
local FOLs and the participating enterprise unions and genuine negotiations between
unions and employers, which is rare in Vietnam (Do and Nguyen 2016).

The VGCL itself has also encouraged the FOLs to initiate MEBAs. So far, two MEBAs have
been signed in Khanh Hoa and Quang Ninh. The VGCL has also set the target of initiating
multi-employer bargaining in 32 provinces and cities. At the same time, provisions on
MEBAs have been incorporated in the draft 2019 Labour Code Revision.

As multi-employer bargaining is going to be promoted on a national scale by the VGCL, it
is important to review the current MEBAs to address the following questions:

Is
multi-employer What can be
bargaining a plausible solution to learnt from the pilot MEBAs in
strengthening the unions’ power in negotiating terms of bargaining processes,
higher wages and better working conditions for unions’ negotiation strategies
their members? and tactics?

What are the
possible implications for the
reform of the labour legislation?

How have the MEBAs been negotiated
and its impacts on workers and
employers?
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Therefore, it is the objective of this research to conduct an in-depth analysis of the joint
I ILO-VGCL experiments MEBAs to investigate the following aspects:

* The proceedings of negotiating each MEBA: commonalities and differences
+ Theroles of different stakeholders in these processes

+ The factors that influenced the success of each agreement

« The impacts of the MEBAs on workers and employers

* Lessons learnt for the trade unions; and

+ Implications for the Labour Code Revision (the provisions on MECBA)

1.2. Research Methodology

The research used a combination of quantitative and qualitative methods. First, the con-
sultant thoroughly reviewed the relevant documents provided by the project teams and
the local pilot teams. These documents include reports from the local pilot teams, inter-
nal reports of the project and VGCL with regards to MEBAs, statistics of companies partic-
ipating in the MEBAs, and previous studies on MEBAs.

To make an assessment of the MEBAs and lay the foundation for replication of the experi-
ments, it is crucial that the impacts of the MEBAs are quantifiable. Therefore, a survey
that focused on the economic and social impacts of the agreements on workers and
management of the participating companies was conducted. Two questionnaires, one
for the management and the other for the union leadership, were sent by email to each
of the participating companies via the VGCL's Industrial Relations Department and the
provincial FOLs. The participating companies and grassroot unions filled in the question-
naires and sent directly back to either the consultant or NIRF Project.

® 29 Grassroot unions from Binh Duong, Da Nang and Hai Phong responded to the survey
(a total of 12,183 workers)

68.9% The response rate among the participating companies in the
three MEBAs supported by ILO/NIRF is 68.9%

® Among them 88.8% are union members

Female workers account for 50%
of union membership

In total, 31 companies

The responding companies present a good mixture of labour force sizes: 46% of the
responding companies employ less than 100 workers with the smallest company having
17 workersand the biggest company in the group has 1,450 workers. In terms of firm-lev-
el bargaining agreements, 51.6% of the responding companies have got effective CBAs
at the time of signing the MEBAs while 45.1% have never signed firm-level CBAs.
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Table 1

Attributes of Responding Employers and Unions

Attributes Employers Unions
No. of respondants 5 i

Total no. of union members 10,828

In parallel with the survey of participating companies in MEBAs, the consultant together
with members of the NIRF and VGCL project teams conducted 25 in-depth interviews
with the key actors in the MEBAs. It should be noted that apart from the pilot MEBAs in
Hai Phong, Da Nang and Binh Duong under the framework of the NIRF project, the con-
sultant also interviewed the key actors of other MEBAs conducted by other projects and
agencies for comparison. The MEBAs outside of the NIRF project studied include.

(i) The MEBA of garment companies in Van Lam, Hung Yen;
(i) The MEBA of tourism companies in Ha Long, Quang Ninh;
(iii) The MEBA of VITAS member companies; and

(iv) The MEBA of the Rubber Corporation.

For each of the MEBASs, the consultant interviewed:

* Representatives of the trade unions (the provincial, district/industrial zone, or sectoral
unions) that have been directly engaged in the CBA process

+ Representatives of the business associations directly engaged in the CB process?
* Representatives of the local DOLISAs
* The managers and unionists of one or two participating companies of the local MEBAs

Unfortunately, the research team was only able to interview 04 employees from Da Nang.
Yet, we tried to investigate the ways the unions have used to consult workers during the
bargaining process to understand the extent to which the rank-and-file workers were
engaged in these initiatives.

3 The agreements of VINATEX and the Rubber Corporation are called ‘sectoral CBAs' but in fact, they only
cover a fraction of the whole industries, mainly including the member companies of VINATEX and Rubber
Corporation. Therefore, we also categorise them as multi-employer bargaining agreements.
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1.3.A Mapping of the MEBAs

There are eleven effective MEBAs at the time of writing, covering 279 companies and
over 185,000 workers (see Table 1). Most of these agreements, except for the ones by
VINATEX and the Rubber Corporation, emerged from groupings of companies in the
same industry and geographical location. This feature reflects the structure of the
unions: the sectoral unions only cover a fraction of the industry while the larger part is
affiliated to the local FOLs. As a result, the local FOLs rather than the sectoral unions
represent the workers in most MEBAs.

Table 2

Mapping of the effective MEBAs

MEBAs No.of  Term
iWorkers

.covered |

. Sector | Province: No. of
f : i Enter-
: prises

icovered

ILO/NIRF and VGCL

Trang Due IZ,  Electronics - Hai Phong 20 7,415 20192022 Hai Phong 1Z

Signatories

Hai Phong - Union and 20
- Companies

Da Nang Tourism & DaNang 10 2,385  2018-2020 Da Nang FOL and
Tourism ‘hospitality - Da Nang Tourism

i i - Association
BinhDuong Wood  Binh 16 9,886  2019-2020 BIFA and Binh
Wood ‘Processing  Duong . Duong FOL
Processing | | |
DongNai ~ Wood  DongNai 6 12,303  2019-2020 Dong Nai IZ
Wood ‘processing | - Union and 6
Processing ‘ ? - companies
Linh Trung IZ Garment HCMC 5 5,921 2019-2021 HCMC IZ Union
(In progress) - and 5 companies
Quang Nam  Education ' Quang 10 i 39 2019-2021
private 1 Nam
kindergartens

4 Both VINATEX and Rubber Corporation are state-owned general corporations, each of which consists of

over 100 companies located in different provinces.
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MEBAs

Van Lam
Garment

Sector

Provmce No. of
. Enter-
: prises
icovered

E No. of
Workers
covered

{ Term

CNV International and VGCL Project

Garment

Hung Yen 5
- province

14,000

201 = 2020

Signatories

Van Lam FOL and
05 companies

VGCL’s Inltlatlves

Ha Long,
Quang Ninh
Tourism

Tourlsm &
Hospltallty

- Quang

Ninh

- province

328

4 600

201 8- 2020

28 companies and
Ha Long FOL

Rubber
Corporation
(Phase 2)

. Rubber
. planting
- and ‘
processmg

3 Rubber
. Corporation and
- Rubber sectoral

VINATEX
(Phase 4)

VITAS & National

3 . Garment Union

Binh Duong
Garment
(Phase 3)

- Garment

12017-2020

Binh Duong

- Garment Union
- and Binh Duong
- Garment
Association

Total coverage

- Garment

“Hanoi

279 companies

12017- 2020

Hanoi Garment

- Union and Hanoi
- Garment
- Association

185,000 workers

* This number is estimated by the author based on the available information on the websites of Hanoi Garment Sectoral Union

It is interesting that the pioneering companies in signing MEBAs come from both
manufacturing (electronics, garment, wood processing, and rubber) and services
(tourism, education and hospitality). Almost all of the participating companies are
medium-sized and large ones, employing from 100 to several thousand workers.
There is also a mixture of organised companies that have already got their firm-level
collective bargaining agreements (CBAs) and companies that are unorganised or
have not signed firm-level CBAs.



Chapter 2: Context for Collective
Bargaining

2.1. The setting of wages and working conditions before and
after 2013

How wages and working conditions are set in the labour market significantly influences
the approaches of both employers and workers to collective bargaining. If wages and
working conditions are mainly determined by negotiations between individual workers
and employers, which is often the case of high-skilled employees, there is less a demand
for collective bargaining. If wages and working conditions are unilaterallly decided by the
employers, usually close to, or lower than, the minimum standards, there is a high lever-
age by the workers and their representative organisations to initiate collective bargain-
ing (ILO 2017). This section discusses the transition in the way wages and working condi-
tions have been set from pattern-bargaining through wildcat strikes before 2013 to
(informal) employer coordination after 2013.

Wildcat strikes and pattern-bargaining before 2013

There is a strong correlation between wildcat strikes and inflation rates. The period of
2005-2012 witnessed the high rise of both inflation rates and wildcat strikes (see Figure
1). During this period, the government adjusted the minimum wages in consultation with
the social partners. As a result, the first three months of the year, the timewhen employ-
ers were supposed to adjust their wage tables to the new minimum wages, had the high-
est strike incidence, contributing 41.2% of the total number of strikes (ILO Vietnam 2011).
Workers walked out, usually to influence the base rates adjusted by the employers as a
result of the new MWs. Strikes tended to cool down in April then exploded again in May,
June, and July, the high season for garment and footwear production, which are also the
most strike-prone industries. As the employers urgently needed to complete production
orders, workers had higher bargaining power to demand for higher allowances and
better bonus. These three months accounted for 28.3% of the annual strike incidence
between 2010-2011 (ILO Vietnam 2011).
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Strike Incidence vs. Inflation rate, 2001-2017
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Source: VGCL (2018)

The peak of wildcat strikes, from 2008 to 2011, was also the period of economic
slow-down. Workers, therefore, chose to stay and ‘voice’ up by going on strikes rather
than choosing ‘exit’ (quit jobs) as the labour market demand dropped. During this
period, workers across enterprises used wildcat strikes to initiate ‘pattern-bargaining’
(Do 2016). In particular, the leading strikes often occurred in companies with strong
informal worker organisation. Victory for the leading strikes tended to change the wage
levels of the whole region or industrial zone and encouraged spontaneous copy-cat
strikes in other companies. The spread of the influence of leading strikes to other com-
panies was assisted by three factors: industrial clustering, employer coordination and
worker networks. In particular, companies in an industrial cluster in a region or an
industrial zone tend to coordinate, formally and informally, in pay rates to prevent com-
petition. Therefore, when a strike in one company resulted in a new wage rate, other
companies tend to adjust their wage scale accordingly both to retain workers and to
prevent similar strikes. The informal networks of workers within the same cluster or
industrial zone were another push factor for this cross-company coordination (Do
2016). If a company was hesitant to keep up with the increase, workers would walk out
to start the de facto negotiations with the employers.
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Labour market conditions and minimum wage bargaining after 2013

In 2013, the inflation rate was brought down to under 10% per year and the National
Wage Council was established. The incidence of strikes reduced quickly from 1,000
strikes in 2011 to over 200 in 2017 and the heat of ‘ollective bargaining by riots’
(Hobsbawm 1960) was transferred to the minimum wage bargaining at the National
Wage Council. Since 2013, the regional (nominal) minimum wages have been adjusted
in tandem with the inflation rates (see Figure 2).

Growth rates of regional minimum wages, CPI and GDP,
2009-2016

80

70

60

JA\
o / \
40 \
30 /%\ \\
e w—

10

0

2009 2010 2011 2012 2013 2014 2015 2016

Regional minimum wages I Regional minimum wages III CPI

Regional minimum wages II Regional minimum wages IV GDP

Source: VEPR (2017)

Employers and workers have become used to the annual adjustment of minimum wages.
Normally employers try to keep a small difference between the minimum wages and the
base rates paid to low-skilled workers. When the minimum wages are increased, the
employers raise the whole wage scale accordingly. Thecoordination, both formal and
informal, among employers in adjusting wages has grown stronger than it was before
2013. The FDI companies tend to coordinate within the framework of their business asso-
ciations. For instance, the Japanese, Korean and Taiwanese investors in each industrial
zone tend to meet frequently to agree upon the same wage increase after the new mini-
mum wages are announced. For local companies or those outside of industrial zones,
employers discreetly investigate the wage adjustments of neighboring companies and
make their own decisions accordingly.

As the economy recovers, labour shortages have become fiercer. On the one hand, the
employers have invested into automation to reduce the need for labour®; on the other
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\ The owner of a wood-processing\ fl;andc,]| the .|r1formal wags csordlnatlck)]n
company in Binh Duong explained: ased on minimum wages has (?comet €
. . de facto labour market mechanism to set
when the new minimum wages are _ d of raisi
announced, I will ask my HR staff to wages. However, instead o ra|5|'ng wages
for workers, the employers have informally

find out immediately how other com- ] _
panies adjust their wages. Sometimes coordinated to keep the basic wages at the
' minimum level, mainly to minimise the

I had to purchase the wage tables of o o
contribution to social insurance schemes,

neighboring companies to compare _ ] i

with ours. It's important that we don't Whl|‘e puttlng thellarge proportion of work-

pay lower than other companies; ers’income into piece-rate payment, bonus,

otherwise, we will lose our workers’ and overtime premium. According to the

(Interview conducted in September 2018 survey by the Institute of Workers and

2019). Unions over nearly 1,000 workers in manu-
J facturing and service industries, the basic

\

salary of 50% of surveyed workers was paid at the minimum level while around 10% was
paid under the minimum wages (IWTU 2018). In other words, without the pressure from
wildcat strikes, market forces and employers’ coordination have increasingly tied wages
and working conditions to the minimum standards. In this context, it is important that the
trade unions initiate real collective bargaining to improve wages and working conditions
for the unskilled workers.

2.2. Social Partners’ Approaches to Collective Bargaining

The trends of collective bargaining in an industry or a country depend, to a large extent,
on the structure of trade unions and employers’ organisations as well as the strength of
the unions in negotiating collective bargaining agreements (ILO 2017). In Nordic coun-
tries, for instance, as the employers and workers in each industry often have national
representative organisations, it is possible to negotiate national sectoral agreements. In
the United States and United Kingdom, the trend of sectoral bargaining has reversed to
firm-level bargaining after the 1970s as unions’ strength declined and employers’ pursuit
of flexibility in decision making. In Vietnam, the VGCL enjoys a high unionisation rate of
over 40% in the formal sector (VGCL 2017); however, collective bargaining remains at an
infant stage. Over 60% of unionised enterprises have been covered by firm-level CBAs but
only 15% of these agreements resulted from genuine negotiations while the rest are just
copies of the labour law (FES-VGCL 2015). This research analysed the approaches of the
labour administration and the social partners to collective bargaining and found the
major differences that may have obstacled real collective bargaining.

> Ttis estimated that automation has resulted in the reduction of labour force by a third for the past 5 years
in the labour-intensive manufacturing industries in the South of Vietnam (interviews with employers and
business associations, May-September 2019)
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Trade Unions

Although the VGCL has a large membership of over 10 million®, its strength in collective
bargaining is affected by three important constraints:

First, the current structure of the VGCL originates from the centrally-planned econo-
my in which industries were dominated by state-owned enterprises. The sectoral
unions used to cover all, if not most, of the workers employed in the affiliating SOEs.
Along with the economic reform, non-state enterprises emerged and they are regis-
tered under the local governments instead of the linear ministries like the SOEs. As
such, the unions of non-state companies have been affiliated to the regional unions
instead of the sectoral ones. Over three decades after Doi Moi, the membership of
provincial unions has grown much bigger than that of the sectoral unions. For
instance, the national garment sectoral union has around 100 affiliated enterprise
unions and 150,000 members. The membership of the national garment sectoral
union is minor compared to the whole garment industry which consists of over 8,000
companies and 2.5 million workers (FPTS 2017). This dual structure of VGCL has frag-
mented the power of the trade unions on industry level and shifted the focus of the
organisation to the geographical branches.

Second, the union’s strength in collective bargaining is further curtailed by the fact
that VGCL-affiliated unions are not able to organise strikes although the law has
granted them the right to lead strikes. Pham (2017) argued that as the VGCL is a
socio-political organisation that acts more as the bridge between employers and
workers, organising strikes is out of the question for the unions. Since 1995, there
have been over 6,000 strikes but none was organised or led by the VGCL-affiliated
unions. Without the weapon of strikes, the unions have little left to bargain with the
employers.

Finally, the approach of the trade unions toward collective bargaining remains in
transition from the legalistic perspective of the command economy, in which the
unions demand no more than what the law provides, to the interest-based perspec-
tive in which the unions negotiate for higher interests for their members. The union-
ists interviewed in this research, for instance, often raised their concerns that ‘if this
issue is not provided in the law, we have no ground to persuade the employer to
acceptit’ or ‘the employer has already complied with the law, we can not ask to them
to do more'. Therefore, the fact that the unions were engaged in multi-employer
bargaining initiatives which raised workers’ interests above the minimum standards
has an important impact on the traditional union system.

¢ VGCL. 2018. Report for the implementation of 22-CT/TW. Internal Report
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Employers

The representation of employers is patchy and fragmented. Business associations cover
a small number of local businesses that are of bigger sizes while the SMEs stay out of
these organisations. For instance, Binh Duong Furniture Association (BIFA) consists of
over 200 local wood-processing companies, which accounts for only a third of the total
number of wood-processing companies in Binh Duong. The FDI companies affiliate to
their nationality-based business associations such as the Japanese Business Association
(JBA), Korean Chamber of Commerce (KoCham), European Chamber of Commerce (Euro-
Cham), among others. In the mean time, the national business association, VCCI, has
limited presence at provincial and sectoral levels. The structure of employers’' organisa-
tion, therefore, is not favourable for regional or sectoral collective bargaining initiatives.

The employers have faced with little pressure to engage into serious collective bargain-
ing. At the enterprise level, the enterprise unions rarely challenge the management to
start real bargaining process. Prior to 2013, the real collective bargaining might happen
under the pressure of strikes but as the threat of strikes has diminished, the employers
tend to make decisions based on the market situation. At the regional and sectoral level,
the employers have, so far, been hesitant to engage into collective bargaining. One of the
reasons is the fluctuations of markets that the employers have to face with, which makes
it difficult for them to commit to a long-term collective bargaining agreement. Second,
the absence of a strong association and the competition among the companies have
made employers less willing to engage in multi-employer bargaining agreements. Third-
ly and probably most importantly, the benefits of multi-employer bargaining remain
intangible for the employers.

Our interviews with business associations and employers showed that multi-employer
bargaining may offer potential benefits to the employers. First, the labour-intensive
industries such as garment, wood-processing and tourism have been facing with grow-
ing labour shortages in all skill segments. Wage competition and labour poaching have

become increasingly pervasive and
fierce. In this context, a bargaining
agreement that covers a region or at

The leader of a business association told
us: ‘The labour shortages have become

least the industrial groupings of com-
panies in one region will help stabilise
the labour force. Such a prospect, con-
sequently, may gradually draw the
employers, especially the SMEs,
towards joining MEBAs. Therefore, the
potential  benefits of collective
bargaining pilots must be showcased
to the employers so as to extend the
coverage of MEBAs.

more severe than ever. I just got this mes-
sage from a member company, saying that
this morning, his whole moulding team
has quitted for another company that pays
higher. This has happened a lot recently’.
The manager of a hotel complained:
‘Tourism has grown so fast that now we
face with extremely high [labour] turnover.
Labour poaching is pervasive. The staff
may change within weeks, not months’.

)




Chapter 3: Multi-Employer
Bargaining Agreements in Hai Phong,
Binh Duong and Da Nang

3.1. Selection of Company Groupings - the role of business
associations

In the first phase of MEBA pilots (2015-2016), the trade unions’ approach was to survey a
group of companies then starting a buy-in process. During this process, the trade unions
negotiated with each of the selected companies. Among the employers, there was no
business association or any mechanism for coordination. At the end of the process, some
companies would drop out and the agreement was signed with the remaining compa-
nies. For instance, the FOL of District 12, HCMC surveyed ten garment companies and
ended up signing the MEBA with four. This ‘downsizing’ approach was adopted again in
the second phase (2018-2019) in the case of Da Nang tourism industry. Da Nang FOL
made a list of over 20 tourism companies before the buy-in process and ended up with
10 companies (including 4 companies originally covered by the first MEBA). Ha Long FOL
started with 42 companies and finally concluded the agreement with 20. The FOL of Van
Lam, Hung Yen worked with 07 garment enterprises and signed the agreement with 5.

The second phase of MEBA pilots of the NIRF Project, however, witnessed the emergence
of the "extension" approach in selecting company groupings. In this new approach, the
trade unions started negotiations with the core group of employers, then gradually
extending to a larger number of companies of the same industry and location. Hai Phong
IZ union, for instance, started the negotiation with 05 core companies that originally
joined the first MEBA in 2016. Then the negotiation was extended to 13 companies and
finally 19 companies agreed to sign the second MEBA in Trang Due industrial zone. Simi-
larly, the MEBA in Binh Duong started with 05 wood-processing companies and ended
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with 16 member companies of BIFA (Binh Duong Furniture Association). The extension of
participating companies in these two MEBAs was made possible by the support of the
local business associations. In Hai Phong, the Korean Business Association in Trang Due
Industrial Zone got engaged at the very end of the negotiation process with Hai Phong
IZ Union and consequently influenced other member companies to join the agreement.
In a similar scenario, BIFA joined the negotiation process with Binh Duong FOL at the
final two months, thanks to which, a larger number of wood-processing companies were
then persuaded to sign the agreement. These two examples have proven that the
participation of business associations in the bargaining process is crucial to ensure
the large-scale coverage of the MEBAs.

3.2. Bargaining Process and the Unions’ Strategy

All of the MEBA pilots followed the same basic 5-step process, although each union may
have their own tactics in conducting each of the steps.

Step 1: Preparation

In the first step, trade unions conducted surveys of the target companies and collect-
ed workers' demands. Based on the preparative work, the trade unions developed a
draft agreement which they used to initiate the bargaining process with the selected
companies.

The trade unions conducted the surveys in two different ways:

>

(i) (i) the upper-level trade unionists visited each company to conduct, in collaboration
with the enterprise unions, a survey of wages and working conditions, which was also
combined with consultations of workers on the issues they wished to incorporate in
the bargaining process; or

>

(ii) (ii) the upper-level trade unions required the enterprise unions to submit reports of
wages and working conditions. In this case, the enterprise unions could conduct their
own surveys or use the existing statistics to submit to the upper-level unions. During
this process, the enterprise unions might also identify the issues that workers were
most concerned about to include into the agreements.

A survey by the upper-level unions offer more quality information and a better chance to
consult with the workers than the submission of reports from the grassroot unions. The
more workers are engaged into the negotiation process, the more they will support the
union negotiators.
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Step 2: Making Proposals for Negotiation

After the surveys and collection of workers’ demands, the trade unions went through a
process of selecting the key provisions to be included in the proposed agreement. This
has proven to be a strategic decision by the unions which would later determine the
whole bargaining process. The researcher found that among the pilot MEBAs, there are
two main approaches to deciding upon the proposed provisions in the draft MEBAs:

Picture 1

Unions’ approaching to MEBA proposals

Low-road Approach

> >

(i) Low-road approach?:

In the first approach, tentatively
referred to here as the ‘low-road’
approach, the upper-level unions
defined the proposed provisions close
to the lowest rates currently applied by

The terms ‘low-road’ and ‘high-road’
approaches have been frequently used in
human development studies, especialy in
human resource management and employ-
ment relations. The ‘high-road’ approach
often refers to strategies that treat sustain-
ability, shared prosperity and efficiency as
necessary complements; whereas the
‘low-road’ approach denotes the strategies
that require trade-offs between short-term
benefits of one party and the sufferings or
damages for the others. See detailed expla-
nations here (https://www.cows.org/_-
data/documents/1776.pdf). Here, the term
‘low-road’ approach is used to emphasize the
fact that the benefits of the workers have not
been improved as the trade-off for the quick
and extensive conclusion of the MEBAs.

(ii) High-road Approach

In the’high-road’ approach, the trade
unions’ proposals targeted the middle
range of the selected companies. In
the case of Trang Due, for instance,
the benefit of having two Saturdays
off had been applied by the bigger
electronic companies before the Trang
Due MEBA was initiated. The Hai
Phong IZ union decided to incorpo-
rate this provision in the proposed
agreement. After the tense negotia-
tions with the Korean employers, the
union agreed not to make this provi-
sion obligatory for all participating
companies but successfully persuad-
ed the employers to pay at least 150%
of basic salary for 02 Saturdays (if the
workers work all Saturdays in a
month). The shift meal was another
‘tension point’ in the bargaining
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{MW+3%} in the agreement.

approach are also reflected in the

most, if not all, of the targeted compa-
nies. For instance: if the basic salaries
paid by all of the targeted companies
were at least 3% higher than the appli-
cable minimum wages, the trade
unions would propose a floor rate of

According to the interviewed union-
ists, such ‘low-road’ approach was
chosen for two reasons: First, the
unions in the pilots had a very short
time for negotiation as they were
constrained by the project targets and
timeline. Therefore, if the proposed
rates were set too high, the bargaining
process might last much longer than
planned; Second, the unions wanted to
engage as many employers as possible
including both the high-paying compa-
nies and the less-affluent ones (the
SMEs). As the MEBAs that were built
upon the ‘low-road’ approach incurred
minimum additional financial expenses
for the employers, the employers were
more willing to join the agreements.
However, the benefits gained for the
workers covered by the agreements
were not substantially improved. For
instance, in our interview with Binh
Duong FOL, the unionists expressed
their dissatisfaction with the low bene-
fits gained through the agreement of
16 wood-processing companies. The
employees of the hotels participating in
Da Nang tourism agreement also
admitted that the agreement does not
offer any better provisions compared to
their existing benefits. The minor
impacts of MEBAs with low-road

process, especially in labour-intensive
industries. In Trang Due, the common
shift-meal rate was VND19,000/per-
son/day; yet, the trade wunion
proposed the higher rate of
VND21,000/person/day, which the
employers finally agreed to adopt.

The high-road approach has the
potential to improve the benefits of
workers, especially those in the SMEs;
yet it also tends to pose more chal-
lenges and risks for the trade unions
in securing the successful conclusion
of the MEBAs. In the 2015-2016
period, the Dong Nai IZ union adopted
the high-road approach and failed to
reach an agreement with the Japanese
employers after a long and difficult
negotiation process.

For these reasons, choosing a
low-road or high-road approach in
MEBAs remains controversial among
the unionists at all levels. However, it
should be argued that the ultimate
goal of collective bargaining, no
matter at what level, is to improve the
rights and interests of union mem-
bers. Therefore, a collective bargain-
ing agreement that brings minimal, if
not none, benefits for the covered
workers fails to live up to its meaning
and in the long run, may affect the
legitimacy of the (upper-level) trade
unions. It should be noted that the
choice of low-road vs. high-road
approach has been made primarily by
the upper-level union negotiators
without consulting the union mem-
bers. Yet, in order to adopt the
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modest changes of the companies’
budget. According to our quantitative
survey, 38.7% of the participating
employers experienced no budget
increase due to the MEBAs and 58% had

high-road approach, it is crucial that
the unions strengthen their bargain-
ing power. In the later section, this
research will suggest 06 measures to
improve the union bargaining power.

minor increase within their previously
planned budget.

Step 3: Single-employer bargaining and the buy-in process

Table 3

Union Strategies to Single-Employer Bargaining

Incentives to
participating

MEBAs as Companies

a solution to
labour challenges

Accommodation
of specific
needs

Union

Strategies

Personal
Influence of
Unionists

Threat of Strike

Political
Pressure

Unlike the bargaining of the MEBAs of the VINATEX, Rubber Corporation, and the garment
sector in Binh Duong and Hanoi in which the participating companies are represented by
the state-owned coorporations in negotiations, in other pilots the trade unions had to
approach employers separately. In so doing, the upper-level unions tried to persuade
each company to join the agreement and discuss the draft agreement at the same time.
This step, therefore, is the most important and also the most challenging job for the union
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negotiators. The upper-level unions used the following strategies to buy-in and negotiate

with the employers:

Explain the labour challenges faced by the local companies (such as high labour turnover,
labour shortages, labour poaching, etc.) and offer the MEBA as a solution. For Hai
Phong, Binh Duong and Da Nang, the employers all have been facing with serious
labour shortages and labour poaching. Therefore, creating a level playing field to
improve labour stability was offered by the trade unions as a long-term benefit of the
MEBAs;

>

Provide incentives to companies that can join the agreements (for instance: companies can
receive higher scores to get the local awards for best enterprises)

Accommodate the specific needs of each employer (eg.: some employers want to be except-
ed from the implementation of certain provisions, the union negotiators can offer
exemptions in the agreements)

Use the personal influence of unionists to persuade employers: the experienced upper-level
union officials have developed strong ties with the companies over the years (like in the
case of Da Nang, Binh Duong, Hai Phong and Quang Ninh). The collaborative relationship
between the upper-level unionists and the companies have been an important factor to
buy-in the latter.

>

Resort to political pressures: in a few cases, the trade unions have engaged the local gov-
ernments to increase the pressure over the employers to join the agreement. In our
quantitative survey of the participating companies, the political pressure was the reason
for 19.4% of companies to join the MEBAs.

=

Use the threat of strikes: the Vietnamese unions have never used strikes or the threat of
strikes against the employers. Despite this collaborative tradition, the evidence from the
MEBA pilots proves that the use of, at least, the threat of strikes can be utilised in collective
bargaining. In particular, one upper-level union used, informally, the threat of strikes if the
(foreign) employers withdrew from the bargaining process. Such strategy successfully
made the employers to return to the bargaining table.

The bargaining strategies of the union negotiators tend to focus more on persuasion and
accommodation rather than adversarial measures. In our in-depth interviews, the union
negotiators were largely hesitant to use more assertive tactics in bargaining for several
reasons. First, the assertive tactics might push the employers away from the multi-em-
ployer bargaining process. Second, the union negotiators did not want to damage their
relationships with the employers. A union negotiator stressed that the motto of the Viet-
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namese unions is ‘the unions are on the same boat with the employers'.Last but not least,
apart from persuasion and accommodation, most of the upper-level unionists had limit-
ed foundation of grassroot support, especially that from the enterprise unionists and
union members. As the workers were not intimately engaged in the bargaining process,
the union negotiators lacked a strong source of bargaining power to utilise any assertive
actions.

Step 4: Multi-employer bargaining

In most pilots, the large part of negotiations took place during the bargaining process
with individual employers while the multi-employer bargaining sessions, if any, were
mainly regarded as the formal approval of the agreements. There were also exceptions.
For instance: in the case of Binh Duong, the real bargaining process only started when
BIFA represented their members in negotiating with Binh Duong FOL, which occurred
roughly two months before the final agreement was concluded. Da Nang FOL discussed
with the local tourism association in parallel with single-employer bargaining. And the IZ
union of Hai Phong started the negotiation with the head of Korean Business Association
in Trang Due Industrial Park less than a week before the signing of the agreement. Yet,
the negotiation with the head of the business association played the key role in defining
the key provisions and the coverage of the whole agreement.

Step 5: Conclusion of the agreements and extension

KWhen the upper-level unions finalised the negotiations with the employers/business
associations, the agreements were shared with enterprise unions and workers for
approval. According to our survey of the enterprise unions, the most common way to
consult workers was through the shop stewards (‘To truong cong doan’) (Figure 4). The
shop stewards gave workers copies of the MEBAs to read and comment and then sign
upon approval. However, there were a number of cases in which the workers were not
consulted prior to the official signing of the agreements, especially when the time
between the final negotiation finished and the signing was too short.

How GTUs consulted workers on MEBAs

Unit: %

Meetings 31.0

Shop stewards 79.3

Union'’s notice board 41.4
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The signing of the MEBAs has attracted the attention from other enterprises in the indus-
try that also want to join. For instance: Da Nang is planning to extend the tourism agree-
ment to incorporate more than 20 companies. In Quang Ninh, eight more companies
have joined the tourism agreement, making the total number of participating employers
to twenty-eight. Hai Phong IZ union has also received expressed interests from more
companies in Trang Due IZ in joining the agreement.
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3.3. Bargaining Issues

We categorised the bargaining issues in the MEBAs into 04 groups: (i) salary and allow-
ances; (ii) bonus and cash-based benefits; (iii) non-cash benefits; and (iv) employers’
issues.

Salary and Allowances

This is the most important group of bargaining issues for any collective bargaining
agreement. This category includes the basic salary and allowances (such as: attendance
allowance or seniority allowance) that must be incorporated in the calculation of social
insurance contribution. Negotiations over this category have been most difficult both for
the employers and the unions. For the employers, due to the high rate of social insurance
contribution, they were reluctant to negotiate nor commit to an increase of basic salary
and allowances. An employer told us: Tm willing to raise wages for the workers but the

problem is the high social insurance contribution rate. I'd rather invest into welfare bene-
fits for workers than paying more social

insurance’ (Interview in August 2019). \ \
To negotiate with employers on wages, The chairperson of a district FOL
the unions need strong and persuasive explained: ‘we wanted to negotiate
reasoning. However, the trade unions on salaries but we did not have any
lack reliable guidelines on wages and reliable reference on the average
local living costs to lay the foundation for wage level or the living cost in our
pay bargaining. Consequently, some district to stage our argument with
trade unions decided to leave this group the  employers.  Without  good
out of the agreement or keep the com- evidence, we knew that we would not
mitment close to the minimum wages. In be able to persuade them [employers]
general, among the MEBAs, the employ- to accept our proposal’.

ers are committed to paying 2-5% higher ~ \_ J

than the applicable minimum wages, which most of them had adopted prior to the
MEBAs.

Bonus and cash-based benefits

This category includes shift meals, Tet bonus, productivity bonus, welfare benefits, trans-
port allowance, among others that are based on workers' performance and specific
needs and are not counted in the social insurance contribution. The employers have
been more willing to make commitments in this category, especially when the benefits
are tied to workers' performance. Some of the prominent benefits in this category
include: the menstruation benefit of 50 thousand dong/month (Van Lam), travel allow-
ances (Trang Due and Ha Long), shift meals ranging from 17-21 thousand dong/person/-
day, benefits for difficult workers and gifts for special occassions (all agreements).
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Non-cash benefits

The non-cash benefits include provisions on working hours and rest time as well as the
conditions for the enterprise unions’ work. For instance, the Trang Due agreement encour-
ages participating companies to have at least one 40-hour week every month and commits
to 1-3 days of paid leave for summer vacation. Binh Duong wood-processing agreement
provides for at least one hour per quarter for the enterprise unions to hold workshops with
workers. Both Trang Due and Ha Long agreements set the specific timeline for manage-
ment to respond to unions’ requests and grievances.

Employers’ Issues

Bargaining is a give-and-take process in which the employers commit to providing
favourable conditions to workers and unions while expecting to earn certain benefits for
their own. Without gaining concrete benefits, the employers will be reluctant to join the
agreements or provide more favourable benefits for the workers. However, it remains
rare for the MEBAs to include employers’ issues. Our interviews with the employers
reveal the following issues that employers wish to be included in the agreements:

+ Participating companies should commit to avoid using unhealthy measures to poach
labour from one another;

+ If participating companies have not got their firm-level CBA, they can use the MEBA as
an alternative;

* The unions shall not organise strikes during the term of the MEBA if the employers
comply fully with the agreement

) A )

According to the unions, the shortage of clear In a similar tone, the repre-

\ el agreement’.

definitions and provisions in the regulatory
framework has made it difficult for them to
incorporate the above-mentioned issues into
the agreement. An unionist told us: In the long
run, we need to create some legal provisions to
ensure the benefits of employers in these multi-em-
ployer bargaining agreements. A company in our
group has not got their own CBA and they want to
use the MEBA as their CBA but the labour adminis-
tration refused to accept it and asked them to
negotiate their firm-level agreement. The director
of the company was disappointed as they thought
joining the MEBA would save the time for a firm-lev-

J

sentative of a business asso-
ciation said: ‘What worries us
mosst is labour poaching. We
originally wanted to add a
provision in the MEBA to
prevent labour poaching but
there has not been any defini-
tion of labour poaching in the
law. Also, the MEBA has no
enforcement clause. What can
we do if a company violates
such provision?’

J
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3.4. Roles of the key actors

Trade Unions

The trade unions have played the most important role in the bargaining process.
There were four levels of the union system engaged in the bargaining:

*  VGCL: the national union organisation coordinates all the unions in the MEBA pilots
which may fall into projects with international organisations (ILO/NIRF, CNV Interna-
tional) or VGCL's own initiatives. VGCL provides the subordinate unions with trainings
on bargaining skills and technical back-up during the bargaining process. However,
the VGCL has given the subordinate unions with a lot of freedom in deciding their own
strategies, bargaining issues and company groupings.

* Provincial FOLs: the roles of provincial FOLs varied widely from ‘mere observation’ to
‘leading the bargaining process’. The division of work between the provincial FOLs and
the district/IZ unions in leading the bargaining depended on the individual capacity of
the lead negotiator. This means that if the most experienced unionist who has strong
connections with local enterprises and has devotion to the pilots is working at the
provincial FOL, then that person would lead the bargaining. This was the case of Da
Nang, Binh Duong and Ha Long. Otherwise, the provincial FOLs would only acquire a
supporting role while the district/IZ unions led the bargaining process.

 District/IZ unions: the immediate upper unions played the leading roles in the cases
of Hai Phong and Hung Yen. The leaders of Hai Phong IZ Union and Van Lam FOL initi-
ated the bargaining process with the employers, conducted negotiations with each
employer and the whole group. They also coordinated the participating enterprise
unions in the whole process. In other cases, the immediate upper unions acted as the
the key members of the negotiating teams of the unions. For instance, the Tan Uyen
FOL worked closely with Binh Duong FOL during the bargaining process. The union-
ists of Tan Uyen conducted surveys at the target companies and maintained the
network of participating enterprise unions, which laid the foundation for the success-
ful negotiation. It is possible to assert that whether or not the district/IZ unions led the
bargaining or not, they played an irreplaceable role in these MEBA pilots.

+ Enterprise unions: according to our quantative survey, 86.2% of the enterprise unions
defined their roles as ‘developing the MEBA proposal and participating in the negotia-
tion with the upper-level unions'. However, the interviews showed that the enterprise
unionists rarely played any proactive role in the bargaining process. During the prepa-
ration, the enterprise unionists supported the upper-level unions in surveys and
collection of workers' demands. During the buy-in and negotiation process, the enter-
prise unionists acted more as the intermediary between the upper-level union and the
management rather than siding with the former. However, the enterprise unions
provide the important information to the upper-level unions to support the negotia-
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\ A provincial union official explained the
role of the enterprise unions: ‘the enter-
prise unionists may get into trouble with the
management if they engage into real nego-
tiations. Therefore, most of the time the
enterprise union officials kept a neutral
position while we [the upper-level unionists]
did the real negotiation job'.

tion process. In the case of Trang Due,
for instance, the enterprise unionists
informed the upper-level union
officials about the reactions of the
employers to the proposed agreement,
which helped the upper-level union to
swiftly work out a counter-strategy.

Employers and Business Associations

the local union officials.

As discussed earlier, the business associations played the crucial role in extending the
coverage of the MEBAs in Hai Phong, Binh Duong and Da Nang. However, as admitted by
the local unionists, there had not been a regular dialogue mechanism between the
upper-level unions and the business association prior to the signing of the MEBAs. In the
case of Trang Due, the IZ union only got to know about the Korean business association
at the very last days of the bargaining process. In Binh Duong, BIFA only got engaged
into the negotiations in the last 2 months while in Da Nang, the Tourism Association
embarked into the bargaining in 2015 on the basis of personal connections with one of

In all 03 cases, the business associations played the following roles:
+ Coordinating among the member companies in the bargaining process
* Negotiating with the unions on behalf of their members

* Buying-in more members in the association to join the agreements.
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According to the representatives of business associations, they regarded the bargain-
ing process as a good chance to initiate dialogues with the upper-level unions and to
boost the public image of the association.

For the individual employers, the biggest motivation for them to join MEBAs was to
improve labour-management relations in their companies (see Figure 5). This is espe-
cially important for companies that are facing with labour shortages and the challenge
to retain their valuable employees. However, the request from the local authority was
the second biggest reason for companies to join the agreements. Nonetheless, only a
small number of employers expected the MEBAs as the solution to their labour issues.

Figure 5

Motivations for employers to join MEBAS (%)

Unit: %

Improve labour Requested by Address labour Improve public
relations authority issues image

Source: Survey of 31 companies

3.5. Impacts of MEBAs

This section presents the results of the quantitative survey of the participating employers
and enterprise unions in the MEBAs in Hai Phong, Da Nang and Binh Duong.The survey
outcome should be reviewed with caution as it contains a few weaknesses. First, the
assessment of the impacts of the MEBAs was made based on the subjective judgement
of the managers and enterprise unionists as none of the participating companies has
conducted any scientific measurement of the impacts of these agreements yet. Second,
the leadership of enterprise unions responding to this survey is dominated by managers:
82.7% of the union chair people of the participating enterprises are department-level
managers or higher (eg.: deputy director general)and 68% of the enterprise union execu-
tive board are managers and office clerks. Third, the researcher was not able to interview
the rank-and-file workers covered by the MEBAs (with a few exceptions in Da Nang).
Therefore, in this section, the results from the quantitative survey are cross-checked with
our in-depth interviews with employers, unionists and representatives of business asso-
ciations.
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Impacts on Workers

The survey shows that overall, the GTUs have positive views of the impacts of MEBAs on
working conditions and labour relations (Figure 6 and 7). More than half of the consulted
unions found MEBAs bringing significant improvement on wages and working condi-
tions. It should be noted that half of the unions with this positive evaluation are those
participating in Trang Due IZ agreement. Nearly 40% of the unions, half of which come
from Binh Duong wood-processing industry agreement, found minor improvement
thanks to the MEBAs. Particularly, 10.3% of the unions found the MEBAs bringing no
improvement at all. These are companies that have already paid higher than the rates
negotiated under the MEBAs.

Unions' Views of Impacts of MEBAs on Wages and Working Conditions

Unit: %

Significant
improvement
Minor
improvement
No
improvement

Unions' Views of Impacts of MEBAs

Unit: %

[l Unknow
Grievances and disputes B No impact

B Improvement

Worker satisfaction
82.7

Productivity
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MEBAs have the most significant impact on worker satisfaction as 82.7% unions found
improvement in this aspect after signing the MEBAs. The MEBAs also have positive
impacts on lessening grievances and disputes in 58.6% of the surveyed companies. The
lowest level of improvement is found in productivity with 55.2% having improvement and
20.6% seeing no impact. It seems the evaluation of the unions is close to what the
employers view of the impacts of MEBAs with the biggest improvement found in worker
satisfaction and the least in productivity.

Generally, the MEBAs have the biggest impacts on workers in smaller companies that
had not negotiated their firm-level CBAs or paid lower than the rates in the MEBAs. The
MEBAs also provide an extra guarantee for the covered workers, which explains their
increasing satisfaction.

Impacts on Employers

The fact that the trade unions tend to opt for a low-road approach to bargaining results
in the minor impacts of the agreements on the employers’ budget. According to our
survey, 38.7% of the employers experienced no financial impact as a result of joining the
MEBAs while 58% witnessed budget increase as planned.

In our survey, the employers only made subjective evaluation of the impacts of MEBAs on
their businessas none has made any scientific measurement yet. The biggest impact of
the MEBAs has been improving worker satisfaction (Figure 8) which has resulted in
labour force stability (Figure 9). The employers are less positive about the impacts of
MEBAs on raising productivity and lessening grievances and disputes (Figure 8). Accord-
ing to the interviewed employers, due to labour shortages, they have been trying to
address workers' grievances so as to improve their commitments. Therefore, it is difficult
to split the impacts of the MEBAs on workers' grievances. However, the employers admit-
ted that the MEBAs are effective in building the public image of the companies among
workers, the local governments and clients (Figure 9).

Figure 8

Employers' evaluation of MEBAs' impacts on Business Performance

Unit: %

Grievances and disputes I Unknow
I No impact

Bl Improvement
Worker satisfaction

70.9

Productivity
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Figure 9

Positive impacts of MEBAs on Employers

Unit: %

Stability of labour

Attraction of workers
Publicimage among local governments 45.1

Public image among clients 45.1

As the MEBAs resulted in modest additional expenses for the employers while yielding
positive impacts on their business performance and public image, the employers are
generally satisfied with the MEBAs. As many as 74.2% of the surveyed companies expressed
their willingness to join the next phase of the agreements.

Impacts on the upper-level unions

The unions have gained a number of benefits from the pilots: First, the regional FOLs
have been able to establish their first dialogues with employers and their associations, such
as in the case of Hai Phong, Quang Ninh, Binh Duong, and Hung Yen. In Binh Duong, for
instance, after the conclusion of the MBEA, the Binh Duong FOL and BIFA signed a coopera-
tion program which has laid the foundation for an unprecedented long-term collaboration
between the two organisations. Second, the practice of genuine bargaining between the
upper-level union negotiators and the employers/business associations helps change the
awareness of unionists at all level from a legalistic to interest-based approach. Third, the
whole bargaining process urged the upper-level unions to reinforce their relationships with
the grassroot unions, which is key to strengthening the whole union system.




3.6. Lessons learnt

As shown in this research, the approaches of the unions in defining the negotiating rates
have important impacts. The GTUs and workers were apparently more satisfied with the
high-road approach as their benefits have been improved. The employers are slightly
more satisfied with low-road agreements & However, if the negotiating rates are set too
low, the agreement may lose its meaning of upholding the interests of workers and the
unions’ goal of conducting ‘genuine bargaining’ may not be achieved.

8 In our survey, we asked employers to rate their satisfaction with the MEBAs from 1 (least satisfied) to 5
(most satisfied). The overall average rate is 3.9. The average rate among employers participating in
high-road agreement is 3.8.
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s

The director of a company even
suggested: ‘Next time, the unions do
not need to hold meetings or negotia-
tions. You can survey the CBAs of the
target companies. If the companies
have already paid higher than the
proposed rates, you invite them to
join the agreement.. )

\_

In order to pursue the high-road
approach to multi-employer bargaining,
the unions’ bargaining power must be
strengthened. The experiences of the
pilot teams in this research suggest the
following ways to reinforce the bargain-
ing power of the trade unions (see Box 1).

In his suggestion, negotiation is not neces-

sary and the bargaining agreement will
bring no change at all to workers' benefits.

Additionally, the low-road agreements may
not be able to reduce the labour competition
among companies as the difference between
the companies at the top and those at the
bottom remains large.

The HR manager of a company corD
mented: ‘the agreement sets a very low
rate so that smaller companies can also
join. Therefore, it [the agreement] has no
meaning for bigger companies like ours.
We are still losing good workers due to

@bour poaching’. J

—

Developing wage guidelines

o Uk W N

1: Strengthening Unions’ Bargaining Power - 06 lessons learnt

Developing a strong alliance with grassroot unions

Engaging workers throughout the bargaining process

Maintaining regular dialogues with the employers/business associations
Understanding the structure of the local business community

If persuasion does not work, challenge the employers.

Lesson 1: Building alliance between grassroot and upper-level unions

The root of power for the unions in \
bargaining is the solidarity of the
grassroot unions and members
behind the union negotiating team.
Therefore, it is crucial that the
upper-level union leading this process
build close ties with the participating
enterprise unions. Hai Phong IZ union
offers a good practice in this aspect.

According to our surveys of the
participating enterprise unions, the
upper-level unions have provided
them with necessary information and

kunion, August 2019). /

The IZ union has developed a network of\
core workers and grassroot unionists
from all member enterprise unions and
industrial zones in the city via the social
media (Zalo and Facebook). The IZ union
officials and the grassroot unionists main-
tain constant contacts over all issues rang-
ing from the changing of legislation and
policies, union activities, sharing experi-
ence and information, to coordinating
efforts for collective bargaining (Interview
with the chairwoman of Hai Phong IZ
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~

A union negotiator from Hai
Phong told us: Although the GTUs
are not as active in the negotia-

materials relevant for the bargaining (72.4%); sup-
ported the enterprise unions in conducting surveys
of working conditions (55.2%); and trained the
unionists in bargaining skills (48.3%). Although the | .00 ¢ the 7 union, they play a
GTUs acted only as the intermediary in the bargain- |, cial role. If they are with us,
ing between the upper-level unions and the employ- | - they will inform us all the reactions
ers, they informed the union negotiators of import- | of the employers so that we can
ant insight about the companies. Without securing | prepare our strategy. If they do not
the support of GTUs, the grassroot unions may | trust us, they are the first to block
become the first obstacle to successful bargaining. our initiative’.

\_ )

Lesson 2: Engaging workers throughout the bargaining process

In theory, the upper-level unions maintain connections with the GTU officials and the
latter is in charge of communicating with the rank-and-file workers. The support of
the rank-and-file workers lays the solid base for the unions’ bargaining power. Yet, if
the workers are not fully informed and kept detached from the bargaining process,
the unions lose a strong source of pressure on the employers. However, the engage-
ment of workers during the bargaining process depends largely on the capacity of
the GTU officials in communicating with their members. Such communication may
be affected by the fact that the GTU officials are also managers.

‘ Figure 10

Composition of GTU Executive Boards

Workers

Managers

Team leaders

Office clerks

According to our surveys of 29 enterprise unions, the high- and middle-level managers
account for 42% of the GTU executive boards while workers and team leaders making up
only 32% (see Figure 10) and 86.2% of the GTU chair-people are department-level manag-
ers (including production managers, HR managers, and chief accountant). Compared
with previous studies, this situation is not exceptional among GTUs in Vietnam (for
instance: see Trinh 2015). When the managers account for the majority of grassroot
union leadership, the workers may not be fully informed of the bargaining process, espe-
cially when such information may not benefitial for the employers.
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Therefore, if the upper-level unions opt for the high-road approach which may result in
serious negotiations with the employers, it is necessary that the upper-level unions
develop ways to directly engage the rank-and-file workers in the process. For example, in
the case of Van Lam district, each company nominated 03 representatives from the man-
agement, the union and rank-and-file workers to form the ‘core group’ (nhom nong cot’).
The district FOL maintained constant contact with the core groups via Zalo to ensure that
they were closely engaged in the whole bargaining process.

Lesson 3: Developing wage guidelines

As discussed earlier, to support pay bargaining, it is crucial that unions have annual wage
guidelines. In other countries, the wage guidelines may be issued by the tripartite wage
councils (Singapore) or an independent third-party organisation (United Kingdom,
United States). The trade unions base on the average wage rates and living costs in the
guidelines to develop their proposals for bargaining with the employers. Unfortunately
in Vietnam, there has not been an independent wage guidelines that can be used for this
purpose.

Lesson 4: Maintaining regular employer-union dialogues

The research found that the unions that have strong relationships with the local business asso-
ciations tend to have higher bargaining power. The unions of Hai Phong, Binh Duong and
Da Nang have maintained regular dialogues with the employers in their areas, either as
individual companies or as groups of companies. The topics of dialogues may vary
depending on the specific needs of the companies such as policy implementation, work
safety, and social insurance policy. The dialogues not only enable the upper-level unions
to build relationships with the employers but also demonstrate the positive impacts of
healthy industrial relations. The dialogues also provide the opportunities for the unions
to understand the characteristics of the local business community so as to prepare for
the future bargaining. The FOL of Van Lam district, for instance, started with regular
dialogues with the targeted employers before initiating the bargaining process. This is
also the path currently pursued by the IZ union of Ho Chi Minh city in Linh Trung process-
ing zone towards an MEBA.

Lesson 5: Understanding of the local business community structure

As an old Vietnamese saying goes ‘knowing yourself, knowing your opponents, you will win
any battle’, it is crucial that the trade unions acquire in-depth understanding of the target
company groupings before starting the bargaining initiative. It should be noted that the
understanding of the local business community structure is different from the knowl-
edge acquired through surveys of working conditions in the target companies. Instead,
this is the understanding of how the target employers coordinate with one another, how
they make decisions with regards to labour issues, what factors influence their approach
to employment relations. Such knowledge is important for the unions to develop the
bargaining strategy. Based on the experience of Binh Duong, Hai Phong and Da Nang,
we have identified some of the key aspects of the business community structure that the
unions should investigate include:
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+ Linkage among the target companies: the companies may link to one another in
various ways such as:

(i)  Competitors (they manufacture the same products/services);
(i) Sub-contractors (bigger companies sub-contract to smaller ones);
(iii)  Subsidiaries of the same mother company;

(iv) Members of the same business association (and which companies/individuals
are the most influential in the association)

(v)  Supplying to the same buyer(s); and
(vi) Informal coordination (consulting one another on an informal basis)

« Factors influencing the target employers’ approach to employment relations:

(i)  Corporate/national culture (the companies may be influenced by the culture of
mother companies or national values, in the case of foreign investors);

(i) Internal decision-making structure (eqg.: if the company is a subsidiary, the
important decisions are usually made by the mother company whereas if a
company is run by its owners, the decisions can be made instantly);

(iii)  Industry situation: the growth and challenges faced by the industry in general
will predict the motivation and willingness of the companies in joining bargain-
ing agreements;

(iv) Labour issues: an understanding of the labour challenges (such as labour shortag-
es, low labour commitment, labour poaching, wildcat strikes etc.) faced by the
target companies will be valuable in designing the buy-in strategy for the trade
unions as the MEBAs may offer a promising solution to the employers’ problems.

Bai hoc 6: Néu khong thuyét phuc dugc, gay ap luc véi NSDLD

In its legal comment on the right to strike submitted to the ILO in 2014 by the ITUC, it
sJellal=le e8I without the right to strike, a right to collective bargaining amounts to no
The Vietnamese workers are granted the right
to strike under the leadership of the trade unions. However, the trade unions have never
practised this right so far. Although there are a number of practical and administrative
obstacles to organising strikes'®, abandoning the whole idea of organising strikes tends
to deprive the unions of their most important weapon in collective bargaining. As shown
in the case of Hai Phong, the threat of strike was effective in making the employers to
return to the negotiation table with concessions to the union. Therefore, even though it
is still not feasible for the unions to organise strikes, using the threat of strike when other
strategies in bargaining have failed can be considered by union negotiators.

°  https://www.ituc-csi.org/IMG/pdf/ituc_final_brief_on_the_right_to_strike.pdf

© The unionists interviewed named a number of reasons for not organising strikes, such as: (i) Vietnam-
ese unions are not adversarial to management; (ii) the strike procedure is too lengthy; (iii) strikes may
have bad impacts on the public order and investment environment






Chapter 4: Conclusion and Recommendations

4.1. Recommendations to the Revision of the Labour Code

Point 1: Can the multi-employer bargaining agreement replace the firm-level
collective bargaining agreement?

One of the reasons for SMEs to join in multi-employer bargaining agreements is to save
the time and expenses spent on negotiating the firm-level CBAs. In this research, 45.1%
of the surveyed companies had not signed firm-level CBAs by the time they joined the
MEBAs. Then, the question asked by these companies is whether they can use the MEBAs
as their firm-level CBAs? In other words, do they need to negotiate a firm-level CBA if the
two parties in their companies have no such demand?

With regards to this issue, Article 81(2) of the draft Labour Code Revision provides: “Com-
panies covered by sectoral bargaining agreements or multi-employer bargaining agreements
may develop firm-level collective bargaining agreement with benefits higher than provided in
the sectoral bargaining agreements or multi-employer bargaining agreements”. This provi-
sion reads that the negotiation of firm-level CBAs is encouraged (rather than obligatory)
if the specific companies wish to negotiate for benefits higher than the MEBAs they have
already joined. However, the draft Labour Code Revision does not make it clear whether
a company can use the MEBA as their firm-level CBA if the management and union of the
firm have no demand for further negotiations yet? This issue should be specified in either
the Labour Code or decrees to increase the incentives for SMEs to join MEBAs.

Point 2: Conditions to join MEBAs

As shown in this research, all the MEBAs have brought for workers the benefits that are
higher than provided in the law. The Labour Code, therefore, should create incentives
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(rather than difficulties) for more companies to join these MEBAs. Artice 85(1) of the draft
Labour Code provides that a company is allowed to join an MEBA if all employers and
worker representative organisations that are signatories to the agreement. This condi-
tion is too stringent as consultation with all participating employers and WROs to get
their consensus is a difficult and lengthy process. Instead, it is recommended that the
condition for joining MEBAs be adjusted to either: (i) the majority (50%+1) of participating
employers and WROs agree; or (ii) the participating employers and WROs that represent
the majority of the covered labour force agree to the extension.

Point 3: Extension of MEBA coverage

Article 84(1) of the draft Labour Code provides for the condition to extend the coverage
of MEBAs to the whole industry or industrial/economic zone. At the moment, the thresh-
old is set at 75% of the employers or of the labour forcein the industry/zone. There are
two important issues to be considered by the policy-makers:

First, the current threshold is set too high compared to those in other countries.
According to a survey by the ILO in 22 countries (Hayter and Visser 2018), the
common threshold is over 50% of the employees in the area of extension. Therefore,
it is recommended that the threshold for extension in the draft Labour Code be
adjusted to over 50%.

Second, although MEBAs are beneficial for workers, they may pose economic chal-
lenges to small-sized enterprises if they are automatically covered by the extended
MEBAs. According to Hayter and Visser (2018), the extension regime of MEBAs has
been criticised by economists as a way for the big firms to dominate over the smaller
ones by increasing costs for the latter through the extended MEBAs. In the cases of
Ha Long-Quang Ninh and VINATEX, the smaller firms had to drop out of the agree-
ments due to the economic impacts they may have on their business. Therefore, it is
recommended that the Labour Code allows for the smaller firms (employing under
50 workers) to choose to be applied by the extended MEBAs or not.

4.2. Recommendations to the Trade Unions

+ Successful bargaining, whether at the grassroot or regional level, is mainly based on
the bargaining power of the trade unions. It is urgent that the VGCL support and
provide guidance for its branches to strengthen their bargaining power, using the 06
lessons learnt discussed earlier. Among these lessons, the most important ones
include building the strong connections with the rank-and-file members and the
grassroot unions

+ Developing wage guidelines should be considered a priority for the national union
organisation. Apart from the negotiations on minimum wage adjustment at the
National Wage Council, it is important that the VGCL develop wage guidelines to lay



the foundation for collective bargaining at all levels. The wage guidelines should be
built upon a transparent and scientific methodology to provide information on the
average growth of wage rates in different regions and industries, the minimum living
costs and productivity by industry and regions

The VGCL should develop a database of MEBAs and lessons learnt from the MEBAs
that is accessible by all union officials. There have been a growing interest from differ-
ent sectoral and regional unions to initiate MEBAs; yet, they need referential materials
to develop their own plans and strategies

Instead of prioritizing the quantitative targets of the number of MEBAs to be signed,
the VGCL should encourage the upper-level unions to adopt a high-road approach to
make sure the real bargaining prevails and brings benefits for the workers.

43
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